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Introduction

The Violence of Value

Hurricane Katrina decimated the poorest, the brownest, and the blackest
neighborhoods along the Gulf Coast in Louisiana, Alabama, Florida, and
Mississippi. By almost all accounts, the people most devastated and the
places most damaged were disproportionately black and impoverished. And
while not all coverage was without sympathy, some articles” portrayals of Ka-
trina victims were disconcerting. News media and conservative weblogs stig-
matized and criminalized poor African American victims of Hurricane Ka-
trina, particularly the residents of New Orleans. Among the most publicized
examples of these incriminating images were snapshots of black people al-
legedly “looting” abandoned grocery stores. Several bloggers juxtaposed two
virtually identical photos on the internet with very different and very tell-
ing captions. One read, “A young man wades through chest deep flood water
after looting a grocery store . . . ;" while the other said, “Two residents wade
through chest-deep water after finding bread and soda from a local gro-
cery store . .’ The pictures told us that African Americans “looted” while
white people “found” It seemed that news media presumed white people’s
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innocence and the black poor’s guilt, but the example also elucidated much
more than individual journalist’s stereotypes.

The captions illustrated not only that young black males are persistently
stereotyped as criminal; they also revealed that criminal activity was unrec-
ognizable without a black body. Without a black body, the same action was
interpreted as a (white) survival strategy. The difference between seeing a
stereotype and recognizing criminality is not insignificant. A stereotype is
about perception and deception. Its colloquial use often refers to a certain
kind of intellectual laziness that prefers to interpret situations through ideo-
logical shortcuts, rather than searching seriously for what’s “really true” But
if the black body is necessary for an audience to recognize criminal activity,
then the difference between “looting” and “finding” is not just a stereotype,
not just proof of a distorted image that obfuscates “truth” and complexity.
The example illustrates that race is much more than a fraudulent mask that
we have been forced to wear that prevents other people from “truly seeing”
who we “really” are.

The example also demonstrates that race, gender, and sexuality are ways
of knowing that make sense of social reality in the United States. Two practi-
cally indistinguishable images could have been interpreted in multiple ways,
but they were not, and they were not because social differences made sense
of the scenes that were seen. They were not because a single black man and
a white couple (heterosexual by all appearances) provided the context for
abandoned grocery stores and floating loaves of bread. Black masculinity
gave a different meaning to chest-deep waters and hurricane-wrecked lives
than the meanings conveyed by white heteronormativity. As ways of know-
ing and methods of meaning-making, race, gender, and sexuality simulta-
neously erase and make sense of what should have been a contradiction by
making racial contradictions commonsense. It should have been contradic-
tory to interpret the same action as unlawful for one person but resource-
ful for two others, yet the contradiction was dismissed, explained away as
merely the simple “truth” of photojournalists’ observations.

The Associated Press (AP) essentially argued that the photographer saw
a person who seemed to have engaged in the act of looting and that it was
no one’s fault that the looting body happened to be black: “AP’s policy is that
each photographer can describe only what he or she actually sees””> Both
photographers described what they saw, but race was the way of knowing
that made sense out of their observations. As the New York Times reported,

Mr. Martin had seen the man in his photograph wade into a grocery store
and come out with the sodas and bag, so by [the] A.Ps definition, the man
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had looted. . . . Mr. Graythen [photographer of the Agence France-Presse
photo (AFP)] described seeing the couple near a corner store from an el-
evated expressway. The door to the shop was open, and things had floated
out to the street. He was not able to talk to the couple, “so I had to draw my
own conclusions,” he said.’

The explanation for this racial contradiction was simple: Nothing needed
to be explained because nothing was contradictory. To make these contra-
dictions no longer contradictory, interpretations of the photographs had to
bracket bodies of racial difference, refocusing the controversy by directing us
to “see” the Katrina victims’ conduct and contexts instead of their color.* After
all the controversy and such blatant evidence, we are left only with a picture of
black looting and a photo of white finding, each verified as and representative
of the color-blind truth. What we were really seeing, we were told, was a photo
of “looting” officially defined and a photo of “finding” credibly presupposed.

Racial stereotypes are not degrading because race is devalued. Stereotypes
are degrading because they link race to other categories of devaluation, just
as race is redeemed when linked to other properties of personhood univer-
salized as socially valuable, such as heteronormativity or U.S. citizenship. In
these examples, racial commonsense-making pivots on the concept of “loot-
ing” “Looting” links black racial difference to criminality. And although this
is an association adamantly disavowed, the disavowal itself falls one step
short. The looter, as a criminal figure, is also a signifier for a fiction, a fictional
figure that people have made real and consequential. The looter is given a life
of his own, affixed with an amoral nature and ascribed shameful meanings
that justify why certain people need to be targets of state violence and aban-
donment. Disavowing criminality was possible in part because bloggers took
the looter out of the photograph; the looter was erased and re-presented as
a survivor who had been misrecognized as a criminal. His particular black
body was delinked from criminality and given back personhood, but crimi-
nality was not delinked from black bodies in general. The criminal was and
could be renounced only because the figure of the looter was no longer a part
of this picture. The juxtaposition of black looting and white finding lends
itself to outrage, disavowal, and repudiation, but none of these responses
help us to reveal how Hurricane Katrina victims of color are transformed
into criminals or how communities are criminalized. One photographer saw
a survival strategy, rather than a criminal activity. We reproach him because
he saw a Hurricane Katrina survivor instead of a criminal figure, because he
seemed selectively empathetic, because he had a definition of “looting” that
some looters did not seem to fit.>
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Social Death

Social Death: Racialized Rightlessness and the Criminalization of the Unpro-
tected examines how human value is made intelligible through racialized,
sexualized, spatialized, and state-sanctioned violences. Although we know
that social value is assigned and denied on racial terms, less attention has
been given to examining the ways in which social value is also contested and
condoned through legally inflected notions of morality. Because the law is
presumed to be both ethical and irreproachable, the act of law-breaking re-
flects poorly on a person’s moral character. If following the law (legitimate or
not) determines whether a person is moral or immoral, it is all but impos-
sible for people assigned to certain status categories to represent themselves
as moral and deserving.

In no small part, our analytical limitations can be traced to past solutions.
Part of the difficulty is connected to our own victories: Today’s “racial prog-
ress” is heavily indebted to the state and its legal apparatuses, and for some
populations that is precisely the problem. For the poor of color, the stakes
are always high. The poor of color are affected most often and most intensely
when criminal and immigration laws are altered to be more efficient but less
humane. This happens, in part, because the criminal, the illegal alien, and
the terrorist suspect are treated as obvious, self-inflicted, and necessary out-
comes of law-breaking rather than as effects of the law or as produced by
the law. When law targets certain people for incarceration or deportation, it
criminalizes those people of color who are always already most vulnerable
and multiply marginalized.

The practices and processes of criminalization, however, are often con-
cealed when we reject criminal stereotypes. The term “criminalization” has
been used to refer to being stereotyped as a criminal as well as to being
criminalized, but it’s important to maintain a distinction between the two.
Even though being stereotyped and being criminalized are not mutually ex-
clusive and often overlap, these have different relationships to U.S. law. To be
stereotyped as a criminal is to be misrecognized as someone who committed
a crime, but to be criminalized is to be prevented from being law-abiding. To
be stereotyped as a gang member means that someone, perhaps a law-abid-
ing citizen, was misrecognized as a gang member because of his or her racial
background. In contrast, gang members are criminalized because they have
a different relationship to criminal law and the U.S. justice system, because
they face regulations other people do not have to follow, such as gang in-
junctions, and because they deal with harsher and longer sentences because
of gang enhancement charges. Racial profiling both stereotypes nongang
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members and criminalizes gang members. For the person who is racially
profiled as well as misrecognized as a gang member, the injury is not just
the act of racial profiling but also the act of misrecognition. Not only does
criminalization preempt sympathy for and empathizing with gang members,
it ensures outrage on behalf of those who are misrecognized and falsely ac-
cused of being (not behaving like) a gang member.

In this vein, people who occupy legally vulnerable and criminalized sta-
tuses are not just excluded from justice; criminalized populations and the
places where they live form the foundation of the U.S. legal system, imagined
to be the reason why a punitive (in)justice system exists. Although they are
excluded from law’s protection, they are not excluded from law’s discipline,
punishment, and regulation. Their position evidences what ethnic studies
scholar Yen Le Espiritu terms “differential inclusion”® As Espiritu argues,
marginalized groups are “deemed integral to the nation’s economy, culture,
identity, and power—but integral only or precisely because of their desig-
nated subordinate standing””” Certain vulnerable and impoverished popula-
tions and places of color have been “differentially included” within the U.S.
legal system. As targets of regulation and containment, they are deemed de-
serving of discipline and punishment but not worthy of protection. They are
not merely excluded from legal protection but criminalized as always already
the object and target of law, never its authors or addressees.

As the foundation of law, certain racialized populations are excluded
from its protections and its processes of legitimation, but they are not quite
imagined as completely outside the law because to be outside the law sug-
gests that eventual inclusion is possible. When immigration law excluded
people of particular races and national origins from immigrating, it was not
permanent. Because these laws explicitly criminalized identities, they could
be changed or rescinded to incorporate previously excluded groups. They
did not, however, fundamentally change the criminalized statuses such laws
produced. For instance, Chinese Exclusion (1882) produced Chinese “illegal
aliens”® Repealing Chinese Exclusion (1943) enabled more immigrants from
China to enter the United States legally, but it did not change the vulnerable
legal status of the “illegal alien” The “illegal” or unlawful alien is a status
that forms the foundation of immigration law, and, therefore, the unlawful
alien cannot be incorporated into immigration or naturalization law. Laws
that have tried to address the problem of having an undocumented, right-
less population have only been able to make exceptions. The Immigration
Reform and Control Act of 1986, for example, provided a path toward le-
galization and citizenship for a specific contingent of undocumented im-
migrants, but it did not change or decriminalize the rightless status of the
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“illegal alien” All those who did not qualify (or could not prove that they
qualified) under the exemption would still be criminalized, demonized, and
rendered rightless. Recent proposals for a federal Development, Relief, and
Education for Alien Minors Act (DREAM Act) also propose to create ex-
ceptions to current immigration law (i.e., by giving a path to legalization to
undocumented college educated students and undocumented persons who
serve the military). But the DREAM Act proposals do not address the fun-
damental problem of immigration law: that it creates a permanently right-
less status.

To say that some groups form the foundation for law is to say that law
is dependent upon the permanence of certain groups’ criminalization. These
permanently criminalized people are the groups to whom I refer as ineligi-
ble for personhood—as populations subjected to laws but refused the legal
means to contest those laws as well as denied both the political legitimacy
and moral credibility necessary to question them. These populations are ex-
cluded from the ostensibly democratic processes that legitimate U.S. law, yet
they are expected to unambiguously accept and unequivocally uphold a legal
and political system that depends on the unquestioned permanency of their
rightlessness. As I will argue, targeted populations do not need to break laws
to be criminalized. Their behaviors are criminalized even if their crimes are
victimless (using street drugs), even if their actual activities are not illegal
at all (using health care), and even if the evidence is not actually evidence
(“looking like a terrorist”). Criminalization can operate through instituting
laws that cannot be followed. People subjected to laws based on their (il)legal
status— “illegal aliens,” “gang members,” “terrorist suspects”—are unable to
comply with the “rule of law” because U.S. law targets their being and their
bodies, not their behavior. They are denied not only the illusion of author-
ship but even the possibility of compliance.”

Certain populations’ very humanity is represented as something that one
becomes or achieves, that one must earn because it cannot just be.'® These
populations are denied what political philosopher Hannah Arendt calls “the
right to have rights”'! The bodies and localities of poor, criminalized people
of color are signifiers for those who are ineligible for personhood, for those
contemporary (il)legal statuses within U.S. law that are legally illegible. These
statuses are legally illegible because they engender populations not just ra-
cialized but rightless, living nonbeings, or, in Judith Butler’s words, as “some-
thing living that is other than life”'> To be ineligible for personhood is a
form of social death;'* it not only defines who does not matter, it also makes
mattering meaningful. For different reasons, undocumented immigrants, the
racialized poor of the global South, and criminalized U.S. residents of color
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in both inner cities and rural areas are populations who “never achieve, in
the eyes of others, the status of ‘living.”'* In her study of death, race, sexu-
ality, and subjectivity, Sharon Holland observes that in the space of social
death, “there is no full embrace of the margin here, only the chance to strug-
gle against both a killing abstraction and a life-in-death; neither choice is an
appealing option.”*® The killing abstraction is not itself abstract. It references
the ways in which racialized populations are made unduly vulnerable by
global capitalism and neoliberal restructuring, and it refers to the way they
are positioned absolutely and necessarily beyond legal recourse. Urban geog-
rapher Ruth Wilson Gilmore names these killing, abstracting practices and
processes “racism’:

Racism is a practice of abstraction, a death-dealing displacement of dif-
ference into hierarchies that organize relations within and between the
planet’s sovereign political territories. . . . Indeed, the process of abstrac-
tion that signifies racism produces effects at the most intimately “sover-
eign” scale, insofar as particular kinds of bodies, one by one, are materially
(if not always visibly) configured by racism into a hierarchy of human and

inhuman persons that in sum form the category of “human being.”*®

Racism is a killing abstraction. It creates spaces of living death and popu-
lations “dead-to-others.”"” It ensures that certain people will live an “abstract
existence” where “living [is] something to be achieved and not experienced.”*®

Engendered by corporate capital and the neoliberal state, ineligibility to
personhood refers to the state of being legally recognized as rightless, located
in the spaces of social death where demands for humanity are ultimately
disempowering because they can be interpreted only as asking to be given
something sacred in return for nothing at all.'” By definition an inalienable
right cannot be taken or given away, and, therefore, it cannot really be re-
conferred. Regardless of citizenship status, whether people of color deserve
rights and resources is often questioned because those with social privilege
often still interpret economic, social, political, and/or legal integration as a
(conditional) “gift”*° Ineligibility to personhood is the contemporary mani-
festation of what Orlando Patterson refers to as the “inalienability prob-
lem”?" In his seminal work on slavery and social death, Patterson explains
that the act of freeing slaves, specifically their transformation from posses-
sion to personhood, was legally, economically, and conceptually illegible. Be-
cause the master already owned anything a slave could give, freedom could
only be conceived of as granted, never actually purchased, so “even though
slaves paid dearly in one way or another for their freedom . . . freedom itself
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was still regarded as a gift from the master or mistress.”?* When slaves bought
their freedom, the transaction did not give them what their master possessed
by owning them, “for the master does not convey dominion or power to the
slave; he merely releases him from his dominion”** Buying “freedom” did
not transmit empowerment; it reconfigured the slave’s relationship to the
master’s power.

Current examples of the “inalienability problem” can be found in popular
arguments over extending welfare benefits to the unemployed of color be-
cause all sides of both debates accept the premise that working (or indepen-
dently wealthy) U.S. citizens have something to lose and nothing to gain. This
is why such debates—over welfare, deportation, detention, etc.—frequently
revolve around questions of morality and ethicality—whether Americans
should or shouldn’t “freely give” rights and resources to the destitute and un-
deserving. To extend legal recognition to those already recognized as ineli-
gible for such rights is also about the empowered population’s “sacrifice;” as if
legal recognition was a contract between unequals that formalizes the domi-
nant populations’ willingness to share their power and privileges. Whether
marginalized and aggrieved groups have access to legal recourse becomes a
moral and ethical question for the privileged population. Hence, the trans-
formation from nonbeing to legal personhood is always and already framed
as someone else’s “freely given decision” to relinquish power and privilege in
exchange for nothing at all.**

To use the term “ineligibility” underscores that legal recognition is not
and cannot be a viable solution for racialized exploitation, violence, and pov-
erty. For all legally uncertain populations, the law punishes but does not pro-
tect, disciplines but does not defend. Because the state renders criminalized
populations of color ineligible for personhood and, consequently, ineligible
for the right to ask for rights, they cannot be incorporated in rights-based
politics. Another way to think about populations “dead-to-others” is to think
about those populations whom a politics of misrecognition needs to bracket,
disavow, and/or repudiate because they are either self-evidently undeserving,
politically illegible, or (and usually) both. As criminal by being, unlawful by
presence, and illegal by status, they do not have the option to be law abiding,
which is always the absolute prerequisite for political rights, legal recogni-
tion, and resource redistribution in the United States. When subjugation is
engendered, justified, and maintained by the law, legal recognition cannot be
a permanent or meaningful solution to subjugation. Criminalization justifies
people’s ineligibility to personhood because it takes away the right to have
rights. Consequentially, criminalization makes sense of the contradictions
that ensue when according unequal access to legal universality.
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The Eyes of Others

To transparently recognize a black man or a black woman as a “looter” is
not equivalent to misrecognizing a hurricane victim as a criminal. Seeing a
looter rather than a recognizing a victim does not emerge from an inability
to conceive of certain people as entitled to personhood. This way of seeing
emerges from the refusal to see them as such. Cultural studies scholar Sara
Ahmed’s work on “stranger fetishism” helps to clarify why transparent rec-
ognition is not just seeing a stereotype, not merely an act of misrecognition.
As she explains, the stranger is not just someone whom we don’t know, but
the one whom we know to be a stranger.”® The stranger becomes a figure
with a life of its own because its transparent recognition as the other we don’t
know “fleshes out” its given form. In other words, the act of transparent rec-
ognition places a looter into a body of color. The looting black body, as the
stranger’s given form, comes to contain all we think we know (and all we
think we don’t know) about the nature of strangers, who register as out of
place when in our space. The figure of the stranger, Ahmed argues, “assumes
a life of its own only insofar as it is cut off from its histories of its determina-
tion”?® The figure of the stranger is, thus, ontologized “as a way of being in
the world”;?” it is “assumed to have a nature” and turned into “something
that simply is.”*®

Akin to “the stranger,” so-called “unlawful” people (looters, gang mem-
bers, illegal aliens, suspected terrorists) and so-imagined “lawless” places
(totalitarian regimes, inner cities, barrios) are ontologized. These grossly
overrepresented, all-too-recognizable figures with lives of their own—the
looter, the gang member, the illegal alien, the suspected terrorist—have real
world referents. We can transparently recognize criminals (with their disrep-
utable traits and deceitful nature) only if we refuse to recognize the material
histories, social relations, and structural conditions that criminalize popu-
lations of color and the impoverished places where they live. To transpar-
ently recognize a looter where a survivor should be depends on erasing the
state’s neglect of poor African American victims of Hurricane Katrina. When
transparently recognized, such figures are abstracted from the social rela-
tionships that effect them, assumed to represent ways of being in the world,
defined only by people’s claims and conclusions about their nature. Acts of
transparent recognition are integral to the processes that criminalize people
of color in the first place.

One of the strategies for exposing moments of transparent recogni-
tion is to apply double-consciousness. W. E. B. Du Bois’ concept of double-
consciousness works well as an analytical lens for examining photos of black
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crime and white survival because the photos evidence and validate what we
feel we know but rarely can prove. Du Bois defines double-consciousness
as “this sense of always looking at one’s self through the eyes of others, of
measuring one’s soul by the tape of a world that looks on in amused con-
tempt and pity”** According to Du Bois, African Americans are keenly at-
tuned to the ways in which other people “see” and perceive them. Double-
consciousness explains how we might interpret reading stories and seeing
photographs through how we imagine what other audiences see, read, and
transparently recognize.

Explicit contrasts like the example of looting and finding, however, are not
the most prevalent images of racialized criminality and criminalized right-
lessness. In addition to coverage about Hurricane Katrina victims, the other
topics explored in this book—hate crime, gang violence, undocumented
immigration, the war on terror, and the immigrant rights movement—are
rarely presented in ways that expose how news media participate in creating
or fabricating criminals by providing us the tools that enable us to see and
simultaneously deny what we are seeing. Like the AP’s explanation of why
looting was not finding, news media suggest that what we see (looting) is
not dependent on what we see (a single black man). This becomes even more
complicated when pictures do not accompany the text or when the narrative
leads us to picture certain images but then takes no responsibility for doing
so. While few would admit they imagine specific racialized bodies when
reading words such as “crime,” “terrorism,” or “immigration,” social differ-
ences such as race, gender, class, sexuality, and legality shape not just how we
choose sides in political issues but also how we interpret social reality. This
charges scholars of culture with the critical tasks of not only decoding famil-
iar narratives that tell us what to see but also illuminating invisible pictures
that most people will deny they see, let alone imagine. As Ruby Tapia writes,
“Between images and in the interstices of how we have been taught to see,
there are so many necessary and invisible forms. As fiercely as we struggle to
say things that are pictures, we must work to picture things that are not, the
things inside the gaps in images, the content of spaces between time(s), the
dynamic imperatives of power taking shape.”*°

We need an analytic that enables us to analyze how criminality is recog-
nized when the perspective of power and privilege is not represented but also
not necessarily not there, such as when the American public “sees” through
another other’s eyes. In 2009, the New York Times reported on “an under-the-
radar crime epidemic” in the Big Easy, which was attributed to corporate
opportunism, law enforcement apathy, and a resentful residential displaced
out-of-workforce. Characterizing New Orleans as “one of America’s most
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crime-ridden cities,” the article declared undocumented workers had become
“the prey of choice”*! In this news story, the local poor of color in New Or-
leans were criminalized through interviews with undocumented immigrants
who reported being beaten and mugged by African American assailants.
Geovanny Billado, an undocumented immigrant from Honduras, was one
of many unauthorized workers who had been mugged. Billado interpreted
the reason for the attacks as African Americans’ anti-Latina/o racism: “The
blacks are waiting for us. They’ll beat you up. They’ll take your money.”*?
The photos of looting and finding provided us the pictures and the cap-
tions to use our “double-consciousness” to illumine how black people were
criminalized, but in the story about crime in New Orleans, undocumented
Honduran immigrants represented “the eyes of others” Undocumented im-
migrants’ eyes were used to facilitate the transparent recognition of black
criminality, to enable U.S. Americans reading this story to simultaneously
“see” and deny “seeing” black criminality. Like the Associated Press’s and
Agence France-Presse’s contradictory captions of black looting and white
finding, respectively, Billado's comments and the news story in general tell us
how to recognize crime in relation to blackness.>* He, too, sees crime when
no crime is occurring as implied by his phrase “the blacks are waiting for
us,” as well as by his predictions “they’ll beat you up” and “take your money”
Yet his allegations are contextualized much differently than the Associated
Press’s official recognition and definition of “looting” Because Billados as-
sumptions are grounded in a past experience, his claims feel factual in a way
that makes it more difficult to challenge than the pictures of anonymous
looters and finders. Like the photographs betrayed by their captions, this
news story, through informants such as Billado, teaches us how to see crime
and criminality, how to interpret “waiting” as a crime-in-the-making. In fact,
the story has much in common with the captions, which not only attached
criminality to black bodies in the photos of looting but also made black bod-
ies necessary to recognize crime. In the absence of black racial difference (the
white couple), a photo of looting becomes evidence of finding. Stories such
as Billados do the same ideological work as the captions attached to the AP
and the AFP pictures, yet unlike the juxtaposed pictures and their betraying
captions, Billado’s observations and the news story that cited him held none
of the characteristics that make it easy to repudiate racialized criminality,
that make it easy to reproach people who “see” looting where finding should
be or who “recognize” a crime-in-the-making instead of waiting or wading.
To make matters more complicated, the article’s ideological work func-
tions to decriminalize undocumented immigrants. Drawing upon criminal-
izing stereotypes of African Americans works to represent undocumented
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Latinas/os in New Orleans as hardworking, exploited laborers. When figures
of criminality are displaced onto the African American community, jour-
nalists undercut the criminalization of “illegal” status. The New York Times
article cites an official to speak for undocumented laborers, which redeems
Latina/o “illegality” through connecting the men to families while naming
their African American attackers as the comparatively unredeemable or the
“true” criminals.

“It’s very sad that they’re here helping us rebuild, yet you have an element
that’s targeting them,” Officer Janssen Valencia said. “They work all week.
Then comes the weekend, they get robbed.”

“What they really voice is: “That money was for the family. We don’t

2234

harm anybody. Why does anybody mess with us

The article on crime against undocumented immigrants allegedly by Af-
rican Americans makes it appear as though both groups harbor racist senti-
ments toward each other. By citing undocumented workers’ claims that Af-
rican Americans are racist, journalists conveniently displace the American
public’s anti-Latina/o nativism onto the African American out-of-work poor.
At the same time, citing such statements also accomplishes the converse be-
cause it represents undocumented immigrants as racist for interpreting the
attacks as racially motivated. As the press reported, “The accusation of rac-
ism does not ring true to some city leaders . . . and in the eyes of some in
New Orleans, they have mistaken simple opportunism for racism.”** This
is highlighted with a quotation from African American community leader
Reverend John C. Raphael Jr. a minister who leads anticrime rallies: “‘I think
it’s not directly racial; Mr. Raphael said, but rather ‘the fact that they were
vulnerable, they were taken advantage of’ ”*® In this way, “respectable” Af-
rican Americans are cited to undermine undocumented immigrants’ in-
terpretations of their experiences, but not to undermine the experiences
themselves. Hence, representations of black criminality remain intact while
undocumented immigrants are held responsible for originating and dis-
seminating stereotypes about African Americans as criminal, displacing not
only Americans’ anti-black racism but also Americans’ role in reproducing
stereotypes about African Americans as criminals.

To analyze the voice of racism when it speaks through the voice of another
debased and criminalized group, it’s important to employ a comparative ana-
lytic that examines how human value and humans’ values are assumed and
assigned, justified and denied. How do we analyze racialized representa-
tions if undocumented Latinas/os are cited as both the voice of American
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anti-black racism and the victims of African American criminality? Is there
a way to disavow the figure of black criminality without reifying the figure
of Latina/o illegality when it’s precisely the figure of Latina/o illegality that
enables the recuperation of the African American citizen? To represent ei-
ther aggrieved group as deserving of rights and sympathy, the criminalized
figures that their bodies signify must be disavowed or vindicated. But the
criminalized figure does not disappear; more often than not, the figure is dis-
placed and mutates into other easily recognizable figures of criminality, such
as the “illegal alien”

Unlike the juxtaposition of black criminality with white ingenuity, the
criminal figure cannot be exposed through denial and disavowal in stories
that quote Latinas/os, African Americans, Asians, and indigenous peoples to
be both the voice and victim of racism. Particular bodies of color cannot be
recuperated because no counter evidence or alternative framework reinter-
prets the figures of criminality, exposes how people of color are criminalized,
or uncovers how whiteness is valued.

Because different racial groups are variously marked as criminal and un-
incorporable, conflict and competition between two marginalized groups are
often represented as extraneous to white/nonwhite binaries, but these nar-
ratives actually reinforce racialized value hierarchies and binaries—crimi-
nal/not criminal, illegal/not illegal, terrorist/not terrorist. Represented as if
in constant conflict, aggrieved groups are placed within different racialized
binaries and value hierarchies that overlap and intersect—criminal/illegal, il-
legal/terrorist, terrorist/criminal —in a way that essentially hides, disguises,
and displaces American racism, stabilizing rather than subverting practices
and processes of criminalization. Our analytical frameworks for making
sense of race and race relations in the United States are thus limited when
applied to criminalized people of color. This book explores those limitations
and, in doing so, elucidates why repudiating criminality and recuperating so-
cial value so often reproduce the problems we mean to resolve.

Value and Its Violences: Using a Comparative Analytic

Value is made intelligible relationally. According to literary critic Lindon
Barrett, value needs negativity. As he theorizes, the “object” of value needs
an “other” of value because “for value ‘negativity is a resource; an essential re-
source. The negative, the expended, the excessive invariably form the ground
of possibilities for value”*” Hurricane Katrina literally established the watery
grounds that made the land and its resources extremely valuable to devel-
opers precisely because the land was now worthless to everyone except the
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poor of color whose lives were not deemed worthy of rebuilding. As wealthy
New Orleans developer Joseph Canizaro said, “I think we have a clean sheet
to start again. And with that clean sheet we have some very big opportu-
nities”*® His “big opportunities” required razing New Orleans. Rather than
seeing the destroyed city as a national disgrace, he saw it as a “clean sheet,
but this sheet can be clean only if poor, displaced African Americans are
conceived of as a population easy to abandon. Value and violence, Barrett
emphasized, are not simultaneously engendered, but rather “value intro-
duces itself by way of a violent agency that it subsequently seeks to deny.”*
Hurricane Katrina was not the source of violence; it was the cover story that
made it easier to deny the past and present violences of abuse and abandon-
ment, of profit and privatization, which brutally paved the way for corporate
elites to accumulate surplus value as they rebuilt a drowning city on newly
devalued land. The more worthless the haunted grounds and the more for-
saken its residents, the cleaner the sheet, and the cleaner the sheet, the more
possibilities big businesses could seize for profit.*

But the relationship between human value and human disposability is
a bit more complex, conflicted, and even confusing when we aren't talking
about the ways in which Halliburton/KBR finds economic value in the vio-
lent devaluation and dehumanization of the poor of color. How might we
revise our strategies for analyzing anti-black racism when it works through
anti-Latina/o and anti- Asian nativism, when the coded comparison is meant
to be the insult? For instance, when identified as “refugees,” black Katrina
victims were devalued on multiple levels. Both President George W. Bush
and Reverend Jesse Jackson felt it was inappropriate, even offensive, to refer
to American citizens displaced by Katrina as “refugees.” As Bush emphasized,
“The people we're talking about are not refugees. . . . They are Americans and
they need the help and love and compassion of our fellow citizens.”*' Jack-
son maintained that referring to Katrina victims as refugees used “racist lan-
guage” because it suggested that African Americans were not Americans.*?
His disapproval of “refugee” was grounded in indicting the federal govern-
ment for its incompetence and indifference, foregrounding African Ameri-
cans’ unrecognized relationship of privilege to the state: “We are American
citizens. We are not refugees. We are citizens who have not been well served
by our government.”** Both Bush’s and Jackson’s remarks illustrate refugees’
presumed relationships to the federal government and the American public
—as un-entitled to Americans’ “love and compassion” and as even less enti-
tled to government resources and services—a relationship that most journal-
ists characterized as “second-class citizenship.” However, to reclaim entitle-
ment by adamantly denying resemblance to refugees also renders less worthy
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the many refugees who were also Hurricane Katrina victims, such as New
Orleans’ resident immigrant populations from Viet Nam and Honduras.

Like Bush and Jackson, those who rebuked the use of “refugee” were not
disagreeing with the definitions of “refugee” provided by the Oxford English
Dictionary or the United Nations. They repudiated the way in which “ref-
ugee” was used and how it could be interpreted metaphorically—in which
case, all the characteristics of “refugee” would be transferred to the victims
of Hurricane Katrina, including the meanings assigned to the racial groups
currently associated with the category “refugee” When race works analogi-
cally, comparatively, and relationally to make sense of systemic and system-
atic racism, the state recruits people of color to demand their due recogni-
tion as deserving U.S. citizens or law-abiding immigrants, but the manner of
their recruitment requires that they do so by disavowing another devalued
racial other of U.S. citizenship and American empire. The source of one ra-
cial group’s social value (African Americans’ Americanness and citizenship)
was contingent upon and made legible through the devaluation of an/other
(refugees’ un-Americanness and noncitizenship).

Calling African Americans “refugees” was not only criminalizing; it was
alienating and distancing. Journalists used what they believed to be “true”
of the Third World to apprehend what they were witnessing, to make sense
of post-Katrina New Orleans for themselves and their audiences. “Refu-
gee” evoked racialized regions of the Third World in order to explain a First
World disaster. National Public Radio correspondent Mike Pesca’s explana-
tion for why “refugee” was an apt description reveals that some reporters did
not identify with Katrina victims and needed to use “refugee” as a way to
make sense of tragedies that happen to “other” people and places.

They're refugees because circumstance is turning them into refugees. . .. If
you watched this situation on television, you might not realize how dirty
and foul-smelling these people were. There was a reluctance on the part of
the rescuers to touch the people. There was a total unwillingness to walk
among them. The reaction was understandable. Many of the people they
were trying to help had swum through sewage water to get here, and no
one was showering anytime soon.

The dynamic I witnessed was clearly of the dirty masses on one side
and the soldiers and police on the other. There was a justification for this
separation because security was a concern in New Orleans and law en-
forcement was on edge. But if you looked at the armed men in fatigues
on one side of metal barricades, and thousands of grieving people in tat-
tered clothes on the other, you couldn’t help but think of Haiti or Kosovo.
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The people of New Orleans who finally made it out of town, and who are
still being plucked from attics weren't people on their way out of town.
The people who heeded warnings and had the wherewithal to leave town
before Katrina hit were evacuees. These beleaguered people who had lost
everything were something else.**

Essentially, Pesca could not reconcile how he imagined America with that
part of America beyond his imagination, and so he “couldn’t help but think
of Haiti or Kosovo.” Pesca differentiated between Katrina evacuees and Ka-
trina refugees, in part, because he identified with the evacuees, with the peo-
ple “who heeded warnings and had the wherewithal to leave town,” whereas
those “beleaguered people” left behind were “something else” Though per-
haps unwittingly, “refugee” was deployed to foreclose empathy for the im-
poverished African American victims of Hurricane Katrina, and it did so
through likening them to differently devalued people of color, whom the de-
bate over the use of “refugee” erased as victims too.

The erasure of victim status also recruits people of color to demand due
recognition, as if being represented (no matter how negatively and irregard-
less of purpose) is in and of itself a sign of social value. Writing for the higher
education magazine Diverse, Lydia Lum took a different approach toward ex-
plaining why the Vietnamese victims of Hurricane Katrina were “swept into
the background.”** She began the article by calling attention to how

[t]he entire world saw the images of Black New Orleans residents left
homeless, jobless, and helpless by the arrival and aftermath of Hurricane
Katrina. The pictures and stories dominated mainstream news outlets
for weeks. What hasn't been widely publicized, however, are the Katrina-
related ordeals of Vietnamese Americans, another socio-economically dis-
advantaged population along the Gulf Coast.*

Lum illustrates the underrepresentation of the Vietnamese by situating
them in relation to the global coverage of the black poor, challenging por-
trayals of impoverished African Americans as representative of Hurricane
Katrina victims by posing equivalency (“another socio-economically disad-
vantaged population”). And although Lum and her interviewees make a con-
certed effort to describe Vietnamese and black relations in New Orleans as
just ordinary (as neither wrought with tension nor as an untapped coalition),
the article can’t help implying that audiences care more about what happens
to African Americans than to Asian Americans and immigrants.

Although she does not indict African Americans for their supposed over-
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representation, Lum does suggest that news coverage is a measure of social
value in the United States. However, proposing that “visibility” is an un-
earned privilege that evidences racial inequality in media and popular cul-
ture evades questioning these institutions™ roles in criminalizing the black
poor; it also presupposes that criminalized representations are better than
none at all—perhaps even suggesting that criminalized representations must
be at least partially accurate. Engaging a politics of representation, the article
communicates two messages: that poor blacks cannot stand in for America
or for all people of color, and that the lives of impoverished blacks always
seem to overshadow the lives of other U.S. minorities.

In these narratives about Katrina “refugees” of color, race is the meth-
odology of social value; it’s used to contest erasure, reveal neglect, call out
contradictions, claim injustice, and make explicit hidden assumptions that
justified and reproduced narratives about already not-valued lives of color.
Journalists utilized comparative and relational methods to explain and nar-
rate the initial denial of and consequent demand for the (re)conferral of so-
cial value. I call attention to these examples not to say that these groups are
racist toward one another or that one group pulls another down in order to
get ahead. To the contrary, I highlight these examples to demonstrate that
there is no way out of this dilemma because recuperating social value requires
rejecting the other Other. Ascribing readily recognizable social value always
requires the devaluation of an/other, and that other is almost always poor,
racialized, criminalized, segregated, legally vulnerable, and unprotected.
These racial/ethnic groups are not actually selling each other out; they are
simply reasserting the truth of their existence, which has been erased or
distorted not only by likening them to already not-valued others but also
by not representing them when writing about differently devalued others.
Thus, the fact of their existence (I am a citizen, not a refugee or I am a Hur-
ricane Katrina survivor of color, too) is already linked to the devaluation of
an/other.

Because (re)valuing always implies devaluing a not-valued “other;” it
makes sense to employ a comparative analytic when we analyze the ways
in which aggrieved groups are devalued and why aggrieved groups are ag-
grieved.”” A comparative analytic centers relational, contingent, and con-
ditional processes of devaluation, which makes it particularly useful for
examining how interconnected processes of valorization, devaluation, and
revaluation (i.e., race, gender, sexuality, class, nation, legality, etc.) work in-
terdependently to reify value and relations of inequality as normative, nat-
ural, and obvious. Although it is informed by the differential devaluation
of racialized groups, this approach does not necessarily entail an explicit
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comparison of two or more racial groups because relations of value are not
always explicit. Processes of differential devaluation often work invisibly and
implicitly, or they may be referenced abstractly as what we are not (i.e., we
are not “refugees,” “illegal aliens,” “terrorists,” or “criminals”). In a sense, a
comparative analytic assumes that in the United States, human value is made
legible in relation to the deviant, the non-American, the nonnormative, the
pathologized, and the recalcitrant—the legally repudiated “others” of human
value in the United States.

The production and ascription of human value are both violent and rela-
tional, both differential and contextual. Value is ascribed through explicitly
or implicitly disavowing relationships to the already devalued and disciplined
categories of deviance and nonnormativity. When we distinguish ourselves
from unlawful and outlawed status categories, we implicitly insist that these
socio-legal categories are not only necessary but should be reserved and pre-
served for the “genuinely” lazy (welfare recipients), “undoubtedly” immoral
(marrying for citizenship), and “truly” dangerous (gang violence). When we
reject these criminalized others of color, we leave less room for question-
ing why such status categories are automatically and categorically devalued.
While these tactics may be politically strategic and even necessary at times, it
is important to be cognizant of the fact that they work because a sympathetic
public can register that some people are the wrong targets of legitimate laws.
They work only if a sympathetic public already accepts that discrimination
against not-valued others is legitimate and necessary.

Legal Discrimination

A comparative analytic that centers and denaturalizes the space and the state
of social death can help us to reframe familiar narratives about race relations.
In many black-Latina/o conflict narratives, for instance, there are unspoken
juxtapositions that run the risk of reifying figures of criminality. When re-
jecting or recontextualizing criminal activity, the disavowal is displaced, di-
rectly or indirectly, onto the other. For example, the claim that “law-abiding”
undocumented immigrants reside in the United States without authoriza-
tion is implicitly juxtaposed against the claim that African American citi-
zens engage in criminal activities only because “illegal aliens” steal American
jobs. But if we suspend the impulse to recuperate either of these demonized
groups, we might find that the debate itself is a lose-lose story—that the of-
ficial narrative of black-Latina/o conflict and competition works to patholo-
gize both groups, regardless of which side we take.

Both claims obscure the ways in which neoliberal ideologies and values



INTRODUCTION >> 19

ontologize figures of criminality by treating them as if they were real exam-
ples of poor people’s (ir)rational choices for making a living. According to
Lisa Duggan, neoliberalism scripts disempowered and unprotected people
as primarily responsible for their vulnerabilities to state exclusion and capital
exploitation: “Neoliberals have promoted ‘private’ competition, self-esteem,
and independence as the roots of personal responsibility, and excoriated ‘pub-
lic’ entitlement, dependency, and irresponsibility as the sources of social ills.”*®
The values neoliberalism publicizes, naturalizes, and universalizes also make
indigent groups of color unable to prove they experience discrimination.

Even when one possesses ample evidence of employer fraud and worker
abuse, neoliberalism makes it difficult to substantiate such claims because in
some ways neoliberalism renders capital exploitation conceptually impossi-
ble. Neoliberal values of private competition, self-esteem, and independence
benefit corporations: If everyone is an “entrepreneur” of him or herself, then
individuals cannot be exploited by capital. As “entrepreneurs” of themselves,
individuals exploit themselves and should take “personal responsibility” for
doing so.*” Interpreted through a neoliberal value system, “illegal” status is
a choice made by rational individuals who are ultimately resigned to being
underpaid, cheated, and abused because after “calculating” the risks or “gam-
bling” against the odds, each person presumably decided that undocumented
status would still be “worth” it.

In the era of American neoliberalism, social value and moral behavior are
interpreted through and evaluated on economic terms, and, as a result, capi-
talist logic and ethics prevail in the social sphere as well as the economic and
political realms. As put simply by Michel Foucault, American neoliberalism
demands an “economic analysis of the non-economic.”*® We can see how this
logic permeates narratives of black-Latina/o competition. When allies of un-
documented immigrants describe certain occupations as jobs that “no one
wants,” they are decriminalizing unauthorized workers by describing them
as valuable laborers who help rather than harm U.S. citizens and legal resi-
dents. This appeal, however, constructs poorly paid jobs as a privilege and
poor U.S. citizens as the “no-one-who-wants” unskilled labor-intensive jobs.
This appeal also naturalizes the notion that arduous jobs should not only be
underpaid and exploitable but also that the poorest people, regardless of citi-
zenship or immigration status, should feel lucky to be exploited if they are
paid at all. The human value of undocumented laborers is measured only in
terms of their economic value for the American middle class, whereas the
human value of unemployed citizens of color is negated altogether. In this at-
tempt to revalue undocumented workers, the middle-class and socially privi-
leged consumer assumes the position of America’s valued population.
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Furthermore, it is virtually impossible, especially for those without co-
pious resources, to press charges against corporations for nonemployment
practices that keep people not just unemployed but out of the workforce
and excluded from the labor pool. It is all but legal to discriminate against
unemployed citizens—most of whom are African American or Latina/o.>!
How can unemployed workers provide concrete evidence of racial bias in
hiring practices when they aren’t given the opportunity to apply?**> Claiming
racially discriminatory practices in unemployment cannot be addressed by
current equal opportunity laws or proven to have “disparate impact” in part
because the unemployed are not a protected class and thereby have no basis
to sue employers for discriminatory recruitment and hiring practices.>® Per-
haps even more significantly, online job ads and recruitment agencies betray
that businesses routinely discriminate against the unemployed. For instance,
some job ads require that applicants be currently or recently employed. Re-
quiring up-to-date security clearances or training in brand new technology
are other examples of the methods companies use to eliminate people who
have been out of work for longer than a year or who are entering the work-
force for the first time.**

To make matters more complicated, law-evading employers’ criminal ac-
tivity is not transparently recognized as criminal or punishable. By hiring
workers unauthorized to work in the United States, employers commit a se-
ries of labor law violations often accompanied by violations of health and
safety laws that may be recognized as against the law but not necessarily seen
as “criminal” (unlike statuses of rightlessness, such as “illegal aliens” or “gang
members,” who appear always already criminal). As such, employers are held
less accountable for white-collar law-breaking than their legally vulnerable
employees, scripting corporate crime as a consequence of, rather than the
cause of and catalyst for, undocumented immigration, deindustrialization,
and depreciating wages. Because unlawful corporate behavior is not rec-
ognizable as criminal, the victims of corporate violence are not recognized
as victims.

In fact, neoliberal reasoning would praise and privilege the “rational”
logic of unscrupulous, self-preserving, self-determining corporations over
unemployed African American U.S. citizens’ rights to living wages and
health care. “Neoliberal rationality,” as Wendy Brown elaborates, “involves
extending and disseminating market values to all institutions and social
action,” essentially “prescrib[ing] citizen-subject conduct in a neo-liberal
order”*® Under neoliberalism, corporations are read as more moral than the
poor of color in part because a person’s economic standing reads as evidence
of one’s character, moral standards, and values. As chronically unemployed,
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poor African Americans are subjected often to the disparaging judgments of
neoliberal disciplining.

Under Neoliberalism, impoverished African American citizens con-
sumption patterns are under constant scrutiny. Poor African Americans are
not only represented as unentitled to “luxuries”; they are also denied the
power to decide what constitutes a “luxury” and the power to define what
they need and what they can live without. They are chastised for spending
“taxpayer” money on items derided as “frivolities”—notwithstanding the
fact that poor people of color also pay taxes. After Hurricane Katrina, on-
line postings accused victims of improperly using relief money, implying
that survivors’ spending habits should be under stricter surveillance. In one
posting, a Katrina volunteer provided the following first-hand observation of
victims’ budget mismanagement:

Houses in crappy neighborhoods with blue tarps on the roof to keep out
the rain and a new HumVee sitting in the drive way. . ..

Women in high dollar shops buying Louis Vitton [sic] handbags with
FEMA money. . ..

It's not that these people were left out in any way. Instead, they spent
the money on HumVees and new SUVs, big screen TVs, and the jewelry
stores were booming. By the time I left there, I hated the damn state and
everyone init. ...

Anyone that doesn’t have a job in Mississippi five years later, damn sure
doesn’t want one.>

The poster’s impressions were also evaluations that judged the financial
choices of people assumed to be Katrina victims as extravagant and indul-
gent because they purchased nonessential items allegedly with money from
FEMA. Although many similar postings of self-reported first-hand accounts
berate Katrina survivors’ spending habits, there was no space to allow the
victims themselves to define what they considered essential—i.e., for people
who lost everything because they lacked transportation and could not evacu-
ate, buying trustworthy cars might be more than essential. Because they were
already framed and interpreted as wasteful and irresponsible, African Amer-
ican victims' financial decisions were difficult to recontextualize without
sounding defensive because any engagement puts not only their purchases
but also their values and their rationales up for debate, inviting more surveil-
lance over their spending habits. They could only disavow or deny the claims
of indulgent irresponsibility.

Because poor people of color are not entitled to define or to decide what
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they need and what they don’t, it is easy to accuse them of “mismanaging”
their lives because they are held up to standards that are not always in their
best interest to observe. Impoverished African American U.S. citizens are
stigmatized and disciplined for being structurally positioned in ways that
make adhering to neoliberal principles a form of entrapment.”” Working
to become “ideal” neoliberal citizen-subjects requires that they undermine
their own demands for living wages, fair employment practices, and rights as
citizens so they can compete for jobs with undocumented immigrants. What
many forget (or willfully neglect) is that even a willingness to be exploited
does not provide employers enough incentive to hire poor U.S. citizens of
color because, unlike undocumented immigrants, citizens are legally pro-
tected from retaliation if they contest unfair employment practices and abu-
sive working conditions.

Although some state laws include protections for undocumented im-
migrants in the workplace, such as minimum wage, overtime pay, workers
compensation, and disability insurance, undocumented workers are not en-
titled to legal recourse to recover back pay if they are fired because they
are unauthorized to work. If undocumented workers exercise their few legal
rights to report workplace and labor violations, they also put themselves at
risk for incarceration and deportation.”® Furthermore, employers use the
threat of Immigration and Customs Enforcement (ICE) raids to scare and
intimidate workers before paydays.*® Undocumented labor enables corpo-
rations to bypass labor and antidiscrimination laws as well as health and
safety regulations because undocumented workers are made too vulnerable
by immigration law to be able to utilize their rights as workers under state
labor laws.

Since U.S. laws cannot offer redress to socially “dead to other” popula-
tions, such as undocumented immigrants and chronically unemployed Af-
rican American citizens, access to legal recourse becomes understood as
something the population in power decides to give freely or deny absolutely.
It is, therefore, understandable that appealing to dominant populations’
sympathies and sense of morality is a popular political tactic. Because poor
people of color are legally disempowered, they are positioned by law as hav-
ing to rely on those whom the law empowers—those who, consequentially,
take it upon themselves to evaluate whether marginalized groups deserve
the rights, recognition, or resources their members are requesting. Both un-
documented immigrants and unemployed, impoverished citizens are legally
ineligible for personhood because they cannot invoke the laws that address
unlivable wages or unfair hiring practices. Unemployment and illegal status
leave people legally vulnerable because of U.S. law, rather than protected by
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it, because it is all but legal to discriminate against both groups. Hence, be-
cause permanently criminalized, rightless statuses are also always already ra-
cialized, law ensures that there will always be a population of color rendered
permanently rightless in the United States.

Whiteness as (Private) Property

The reason why persons ineligible to personhood are always people of color
—or the reason why rightless statuses are always racialized—is because
whiteness has a legal history very different from racial difference. Because
of its privileged legal history, whiteness benefits from its contemporary rela-
tionship to U.S. law. As I argue in chapter 1, this relationship protects white
law-breakers from occupying criminalized statuses; white people who com-
mit crimes are more likely to be judged individually, on the basis of their
conduct and perceived degree of culpability. In contrast, impoverished
people of color, who occupy rightless statuses—such as gang members or
illegal aliens—are more likely to be categorically criminalized without re-
gard to their actions or intentions. Put simply by legal scholar Cheryl Harris:
“Whiteness has value, whiteness is valued, and whiteness is expected to be
valued in law”*® According to Harris, whiteness has functioned in law as a
property interest deserving of protection.

The set of assumptions, privileges, and benefits that accompany the sta-
tus of being white have become a valuable asset. . . . Whites have come to
expect and rely on these benefits, and over time these expectations have
been affirmed, legitimated, and protected by the law. Even though the law
is neither uniform nor explicit in all instances, in protecting settled expec-
tations based on white privilege, American law has recognized a property
interest in whiteness that, although unacknowledged, now forms the back-
ground against which legal disputes are framed, argued, and adjudicated.®*

The state produces both eligibility and ineligibility to personhood by for-
malizing or legally recognizing “inalienable rights” as “natural” properties
inherent to personhood. As Grace Kyungwon Hong explains, “property is
better understood as describing a set of social relations. . . . Ownership de-
scribes not only the relationship between oneself and the thing one owns,
but a system in which the state protects one’s right to own something by en-
suring no else does.”* Explicating John Locke’s well-known proclamation
that “every man has property in his own person,” Hong argues that Locke was
not only defining “property” but also defining personhood. As she argues,
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“The subject is defined by his ability to own . . . the first and foremost thing
he owns is himself”’®® Thus, when Lisa Lowe succinctly argues that “the most
powerful contradiction of liberal democracy arises from the condition that
each individual man’s right to property violates the rights of others,” we
might see this contradiction not only in relation to property traditionally de-
fined but also as it relates to property in one’s person.®* The institutionaliza-
tion of white privilege institutes “inalienable rights” as a property of white-
ness and personhood.

In the United States, rights, freedom, and property are intertwined, and
this interconnection determines one’s eligibility for personhood. Historically,
race and property interacted in ways that not only established whiteness as
property but also defined property ownership in racial terms and made prop-
erty ownership contingent on racial status. Only white people could define
property ownership, which meant denying that Native Americans’ land was
also Native Americans’ property, and only white people could define other
people as property, which included enslaving black people as white people’s
personal property.®® As Harris articulates:

According whiteness actual legal status converted an aspect of identity
into an external object of property, moving whiteness from privileged
identity to a vested interest. The law’s construction of whiteness defined
and affirmed critical aspects of identity (who is white); of privilege (what
benefits accrue to that status); and, of property (what legal entitlements
arise from that status).*¢

When the state divests targeted populations of their civil and human rights
—through criminal law, immigration legislation, the institution of U.S. citi-
zenship, etc.—the very personhood of unprotected residents in this nation is
formalized in law as irrelevant.

Because whiteness was/is a property in law, whiteness itself was histori-
cally fraught with tensions and contradictions. Although Mexicans were
legally defined as white by the Treaty of Guadeloupe-Hidalgo (1848-49)
and the much later court case In re Rodriguez (1897), Mexicans’ citizenship
rights were continually subverted both by and outside law.®” As ineligible to
citizenship, Asian immigrants’ struggles for political enfranchisement were
about challenging the definition of whiteness. In 1922 and 1923, in two dif-
ferent cases, Asian immigrants Takao Ozawa and Bhagat Singh Thind were
denied naturalized citizenship because the court rejected their claims to
whiteness on the basis of skin color and Caucasian ancestry, respectively.®®
Ozawa’s claim to whiteness based on his literal skin color was denied because
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Japanese were not members of the Caucasian race; however, Thind’s claim
to whiteness premised on his Caucasian ancestry was denied because he did
not look phenotypically white and would not be considered white according
to the “understanding of the common man”®® Although these cases contra-
dicted each other and were decided only months apart, together they helped
to define whiteness and reinforce how it was protected by law as a property
interest that required protection from those who would taint or threaten it.
As legal scholar Tan Haney Lopez reminds us, black immigrants were also
eligible for naturalized citizenship, but there was only one reported case (In
re Cruz, 1938) in which the petitioner sought U.S. citizenship on the basis of
being African, which was also unsuccessful.”’ Even though some nonwhites
were eligible to become citizens in status either by law or birth, whiteness
determined whether citizens had access to the rights, privileges, and immu-
nities of U.S. citizenship.

Ultimately, whiteness defined itself through what it was not, and this defi-
nition was protected vehemently even when it worked against white people’s
interests.”* In Black Reconstruction, for instance, W. E. B. Du Bois elucidated
how working-class whites” investments in racial superiority affected them
detrimentally by preventing them from forming class alliances with African
Americans.”” David Roediger has argued that the white working class ac-
tively used the perception that people of color were innately inferior to bol-
ster support for the white working man’s political and economic demands.
Roediger posits that blacks were considered “anticitizens” because it was be-
lieved that enfranchised African Americans would be easily manipulated by
the rich and powerful.”> Thus, it was not a coincidence that extending the
vote to more white men in the 1800s by taking away property requirements
corresponded with the increasing disenfranchisement of African Ameri-
cans.”* As Harris argues, opening up political rights to unpropertied white
men during the time that African Americans were being actively disenfran-
chised reveals how law changed the “property requirements” for voting—
from land ownership to whiteness.”®

The legal protection of whiteness as a property interest worked to un-
dermine hard-won civil rights. For instance, Brown v. Board (1954) defined
racial integration as the only solution to racial inequality. Even though the
court outlawed legal segregation, it also refused to recognize African Ameri-
cans’ right to equal resources, accepting racial inequality “as a neutral base
line””® Anti-affirmative action cases, Harris explains, “speak the formal
language of equality, but subordinate equality” by protecting white expec-
tations that “what is unequal in fact will be regarded as equal in law””” In
other words, white people expect to be overrepresented on a neutral playing
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field. If inequality is taken to be the “neutral base line,” all practices and poli-
cies that seek to redress racial discrimination will (if remotely successful)
alter the base line from unequal to less unequal. George Lipsitz terms this
expectation of white entitlement a “possessive investment in whiteness” As
he explains, because whiteness is a social identity with a cash value and legal
benefits, people invest in whiteness as an investment property, or a means to
accumulate assets and advantages.”®

As Harris, Lipsitz, Roediger, and Lopez argue, the institutionalization of
white privilege has normalized and protected white expectations of entitle-
ment and empowerment. Hence, whiteness as property figures prominently
in contemporary political debates. For example, whiteness has a vested
property interest in maintaining the exploitation of undocumented immi-
grants. The everyday conduct of “illegal” but law-abiding immigrants is often
made intelligible as “criminal” by likening immigrants’ actions to “property
crimes,” which are characterized as the theft, fraudulent use, and/or depre-
ciation of someone else’s entitlements. When immigration opponents appeal
to concerns over resources by portraying immigration as an infringement
on rightful ownership (e.g., immigrants take jobs that belong to American
citizens), they are appealing to the expectation of white entitlement. This
expected entitlement has a history in anti-affirmative action cases. Several
anti—affirmative action cases validated the expectation that white Ameri-
cans should always be able to compete for 100 percent of all jobs (as well
as 100 percent of college admission slots and business contracts).”” Hence,
even if poor African Americans are named the mostly likely beneficiaries of
anti-immigrant legislation, the argument is grounded in a legal history that
has negated black people’s rights to higher education, job opportunities, and
socioeconomic mobility. In fact, even immigrant rights activists appeal to
white Americans’ expectation of entitlement when countering the argument
that undocumented immigrants “steal” resources, such as the expectation of
unfettered access to the goods and services undocumented labor keeps af-
fordable. In other words, the conflicting property interests of whiteness un-
derlie immigration debates.

The Objects, Methods, and Narrative Arc of Social Death

Rather than trying to rationalize criminal or illicit behavior, this book seeks
to denaturalize crime, criminality, and criminal conduct by taking what
we know about criminalized statuses and making this knowledge unfamil-
iar. Making narratives unfamiliar means asking different questions of evi-
dence and situating that evidence within different contexts. I do this through
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reading texts symptomatically and diagnostically for what they can tell us
about the criminalization of the disempowered, about the production of vul-
nerabilities, and about the foreclosure of empathy for the unprotected.

My archive is eclectic and unruly. I rely heavily on news media because
of its public accessibility, but I also examine a range of other texts such as
congressional reports, police bulletins, court cases, legal transcripts, and
books by self-proclaimed gang experts—texts that produce official narratives
and texts that are likely to be in conversation with one another, directly or
indirectly. I follow the texts that either help to produce the categories and
narratives about criminalized populations of color or participate in the dis-
courses that shape each chapter’s case study. What the narratives illustrate is
that the debates themselves, precisely because they ascribe value and deserv-
ingness, depend on and therefore support the permanent criminalization of
unsympathetic racialized statuses. These statuses are made unsympathetic in
part because the texts engage in what Isabel Molina calls “symbolic coloni-
zation” Molina defines “symbolic colonization” as “the story-telling mecha-
nism through which ethnic and racial differences are hegemonically tamed
through the media”®*® News media colonize images and narratives of crimi-
nalized populations and places through information-gathering practices that
not only produce one-dimensional portrayals but also reproduce the official
stories that work to justify policing practices, deportation policies, and in-
creased incarceration. These narratives “tame” racial differences by reduc-
ing them to criminal natures, by making them all too easy to recognize, to
“know” as unknowable and irrational, thereby foreclosing identification and
empathy. There are alternate and oppositional texts that give a more complex
story than the one I present in this book, but my focus on official narratives
is intentional. I am not arguing that poor people of color devalue each other.
Rather, I argue that the most vulnerable populations in the United States are
often represented as if they are the primary sources of the other’s social deni-
gration. And because they are represented in this way, they are recruited to
participate in their own and others’ devaluation.

In the conclusion, I demonstrate how we are all recruited often unwit-
tingly and/or unwillingly to devalue lives, life choices, and lifestyles because
valuing them would destabilize our own precarious claims to and uneasy
desire for social value. By narrating the ways in which the texts and narra-
tives analyzed in this chapter unsettled me, I provide both an explanation
and a demonstration of my analytical approach to the eclectic texts of my
unruly archive. Alongside my analysis, I point out the moments when my
evidence or analysis reaches a dead-end, compels me to follow a detour, and/
or demands that I ask a different question altogether. In that final chapter,
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I examine the official narrative about the death of my cousin alongside the
narratives my family and I produced about him. This is a story of my many
failures to ascribe him social value on terms that felt true to him and his
memory. Employing a politics of misrecognition could not ascribe social
value to him. A politics of misrecognition is a politics that relies on tactical
arguments that construct only some members of a group targeted for state
violence as having been falsely and unfairly misrecognized by U.S. law. My
cousin was a Mexican American male, and he was often racially profiled,
but pointing out the devalued categories of which he was not a part was not
enough to ascribe social value to him. It was not enough to say that “he was
not a gang member” because he did not leave us with something to say next.
Part of the power in denying stereotypes comes from the “truths” we offer
in their place. But my cousin was not a straight-A college student who was
misrecognized as a gang member or an undocumented immigrant. He was
not a family man, leaving behind a wife and children. Neither was he a doc-
tor, a teacher, or an activist. He was a high school dropout who was often
unemployed and lived with his parents. He had habits and hobbies consid-
ered self-destructive, dangerous, and socially deviant. Although he was not
ineligible to personhood, like gang members or undocumented immigrants,
his personhood was nonetheless illegible because he did not fit socially valu-
able categories either. A politics of misrecognition could not ascribe value to
him because it relies on criteria that he did not meet.

My other chapters examine how the criminalization of impoverished
communities of color informs, naturalizes, and reinforces the racialized cri-
teria for social (de)valuation. To delve deeper into how and why such crimi-
nalizing processes are so tenaciously attached to bodies of color, chapter 1
examines how whiteness is decriminalized and how processes of decrimi-
nalization are also relational. The refusal to recognize young white males
as criminal relies upon recognizing the figure of the criminal as not only
always already racialized but also as one whose conduct and character
must be imagined as proportionately more depraved than that of a white
person who commits comparable crimes. The chapter’s case study is set in
San Diego, California. In 2000, seven white youth and their half-Cuban-,
half-white-identified friend violently attacked five Mexican migrant workers
without provocation. Changes to the California penal code earlier that year
mandated that the teenagers be tried as adults. In mainstream media ac-
counts, the young men’s guilt was never questioned nor was the “wrongness”
of their actions disputed. What was left up for debate was whether or not
they should be punished according to the new laws, which many thought
affected only gang members and other/ed unredeemable youth. In other
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words, the primary question regarding the assailants’ case was whether
their irrefutable guilt tainted their innate innocence. I argue that the case
was thought about in this way because criminality is racialized and spatial-
ized and because their violent vigilantism was aligned with state-sanctioned
violences against Mexican immigrants in general and undocumented im-
migrants in particular.

While the first chapter examines how criminality is recognized through
scrutinizing the ways in which whiteness is decriminalized, chapter 2 ana-
lyzes how criminality is produced. Unlike stereotyping, which refers to the
multiple ways law-abiding people of color are misrecognized as criminal and
treated by others as such, criminalization refers to the various ideological and
material processes that turn some people into criminals by making it all but
impossible for them to be law-abiding. In this chapter, I examine the crimi-
nalized figures of the gang member and criminal alien as simultaneously em-
bodied by a Cambodian refugee. Kim Ho Ma was detained indefinitely for
his participation in a gang-related murder. Ma’s overlapping (il)legal statuses
—noncitizen, criminal alien, refugee, and gang member—worked to convey
and deny sympathy by deploying race relationally to make his value legible.
Official narratives used “cultural difference” to normalize violence within
refugee communities, as if violence directed against Southeast Asian immi-
grants can be traced to either cultural difference, as violence imported from
over there, or to inner-city irrationality, as space-specific American violence,
expected and inescapable but not excused. The notion that violence only
happens elsewhere, I argue, justified the ways in which immigration legisla-
tion was revised to function like criminal law, instituting punishment. These
various representations of Southeast Asian violence help us see how legisla-
tion such as the Antiterrorism and Effective Death Penalty Act (AEDPA) and
the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA)
could be narrated as preemptive even though many of their harshest penal-
ties were retroactive.

While chapter 2 analyzes the ways in which common criminalizing narra-
tives about African Americans were deployed to contextualize and minimize
Southeast Asian social deviance, chapter 3 examines how new racialized and
sexualized threats can unsettle seemingly stable narratives of commonly
criminalized figures. In this chapter, I trace how the production of the racial-
ized status category of “suspected of terrorism” both upset and reinforced the
racial and gendered signifiers of the “illegal alien.” During the war on terror,
“suspected terrorists” were racially profiled and legally produced through the
same laws (such as the AEDPA and the IIRIRA) that had already rendered
criminal aliens and undocumented immigrants ineligible to personhood. As
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the signifier for legitimate discrimination through legal racial profiling, “il-
legality” marks certain people as not just outside law but also subject to law-
lessness and unregulated state violence. Because Middle Eastern immigra-
tion was rendered “suspect” and “fraudulent” through immigration law and
represented as “illegal” in mainstream news media following 9/11, Latina/o
racial difference was temporarily destabilized as the contemporary signifier
for unlawful immigration. The war on terror also created opportunities for
the racialized un-incorporable to be socially and legally integrated through
military service, expedited naturalization, or posthumous citizenship. Arab/
Muslim racial and religious difference was deployed by media to manage
the contradictions that emerged when Latinas/os were portrayed as both
the face of illegal immigration and the face of the multicultural military, as
both the threat to and the protector of the American way of life. Although
this limited Latina/o incorporation provided powerful political tactics for
undocumented activists and their allies, these other, distinct, and disparate
racialized “threats” were quickly reconsolidated under U.S. immigration law,
grafting terrorism onto “illegality”

Because the “terrorist” was at times represented as an “illegal alien,” an-
titerrorist discourses impacted undocumented Latinas/os in various ways
—from proposals for harsher immigration laws to the political strategies that
protested those laws. Chapter 4 examines how those political strategies were
represented in news coverage of the 2006 immigrant rights marches. Explic-
itly positioning hard-working, family-oriented undocumented immigrants
against incorrigible “criminals” and “terrorists,” movement activists and sym-
pathetic reporters highlighted immigrants’ claims to respectability. Unlike
the anti-Latina/o family campaigns of the 1990s (touched upon in chapter
1),*" the 2006 demonstrations for undocumented immigrant rights framed
“family rights” as “civil rights” and also narrated the immigrant rights move-
ment itself as the next chapter of U.S. civil rights history. Movement leaders’
invocation of the U.S. legacy of civil rights, however, was represented in news
media as controversial, as if the comparison devalued rather than honored
the African American civil rights leaders of the 1950s-1970s. In chapter 4, I
analyze how the black-Latina/o conflict and competition narrative was used
as a means to undermine both Latina/o immigrants’ and African American
citizens’ claims to rights. In particular, I argue that the focus on civil rights
frames African Americans entitlements to citizenship as “earned” (achiev-
able) rather than inherent (universally inherited). The debate sets terms,
which demand African Americans to demonstrate time and again their “de-
servingness” for rights. (This was a demand never made of the eight young
assailants in San Diego analyzed in chapter 1.)
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Toward Unthinkable Politics

This book is not a critique of activists and academics who ascribe social
value to devalued people and places but rather an analysis of our limits and
an examination of the reasons why other options are less accessible, less in-
fluential, and, perhaps more often than we think, less intelligible. Contem-
porary progressive politics must rely not only on what dominant groups find
palatable (i.e., the family, legality) but also on the “value practices” that will
make social statuses recognizable as valuable to (and often for) the very priv-
ileged of U.S. society. Because “value is fundamentally relational despite all
appearances to the contrary;’®* to ascribe (legible) value to devalued popula-
tions, we have to evaluate them in relation to differently devalued groups and
according to normative criteria. Indeed, as an explicitly comparative race
project, my analyses cannot escape these contradictions; nor can they offer
a politics that finds a way out of the violence of value. Because we cannot
escape the devaluation in revaluation, I instead take up Barrett’s challenge:
“to re-member the Other by dismembering value”®® For me, this means sus-
pending the impulse to reject criminalizing stereotypes precisely because the
mere chance to recuperate social value is contingent on that rejection. As
Hong reminds us, a politics that rejects social value is inconceivable.

When the alternative to social value is social death, and social death means
brutally exacerbated conditions of racialized violence, incarceration, and
coercion, the allure of legibility is undeniably difficult to resist. Indeed,
imagining a politics based on the refusal of social value is an impossi-
ble, unthinkable option, one, in truth, outside of any available notion of
the political.®*

Dismembering social value by refusing “the lure of legibility” re-members
the other because it gives us the space to be more critical of the automatic,
understandable impulse to deny and be offended by criminalizing stereo-
types. In this space, the space of social death, we can re-member the other
by asking ourselves: Whom does this rejection really benefit and whom does
it hurt? This project is not concerned with whether something is politically
practical or logistically possible because these approaches need to assume
that legal apparatuses are legitimate and fixable. If we suspend the need to
be practical, we might be able see what is possible differently. A focus on
social death enables us to start at the places we dare not go because it en-
ables us to privilege the populations who are most frequently and most eas-
ily disavowed, those who are regularly regarded with contempt, those whose
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interests are bracketed at best because to address their needs in meaningful
ways requires taking a step beyond what is palatable, practical, and possible.
Like Barrett, Hong, and Holland, I find “empowering oppositional narra-
tives” in the devastating spaces of social death and their populations” abstract
existences, but empowering narratives do not necessarily give us happy end-
ings. Nor do they always leave us inspired.*® In the spaces of social death,
empowerment is not contingent on taking power or securing small victories.
Empowerment comes from deciding that the outcome of struggle doesn’t
matter as much as the decision to struggle. Deciding to struggle against all
odds armed only with fingers crossed on both hands is both an unusual po-
litical strategy and a well-informed worldview. It is a choice premised upon
what Derrick Bell calls “racial realism.

Racial realism is a form of unthinkable politics because it proposes that
we begin battles we've already lost, that we acknowledge and accept that ev-
erything we do may not ever result in social change.

When implementing Racial Realism we must simultaneously acknowledge
that our actions are not likely to lead to transcendent change and, despite
our best efforts, may be of more help to the system we despise than to the
victims of that system we are trying to help. Nevertheless, our realization,
and the dedication based on that realization, can lead to policy positions
and campaigns that are less likely to worsen conditions for those we are
trying to help and more likely to remind those in power that there are
imaginative, unabashed risk-takers who refuse to be trammeled upon. Yet
confrontation with our oppressors is not our sole reason for Racial Real-
ism. Continued struggle can bring about unexpected benefits and gains
that in themselves justify continued endeavor. The fight itself has meaning
and should give us hope for the future.®®

Although racial realism takes failure for granted, it does not equate failure
with defeat. Accepting hopelessness is not necessarily equivalent to aban-
doning hope. As Sara Ahmed writes in her critique of happiness, “To kill
joy ... is to open a life, to make room for life, to make room for possibility,
for chance®’

To take unthinkable politics seriously, we need to entertain counter-
intuitive thoughts and practice imagining otherwise. “To imagine other-
wise,” Fiona Ngo argues, “failure need not be overcome, rehabilitation need
not be desired, subjectivity need not be recovered” Instead, she insists, “we
must conceive of an ethical stance that refuses to cover over the violence that
brought us to the present.”®® If the critical task is not to resolve the contradic-
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tions of reintegrating the socially dead into a capitalist society that sees most
of humanity as a necessary but negative resource, then it makes sense to mo-
bilize against preserving this way of life or the ways of knowing that this life
preserves. Rather than “breathe life” into the spaces of social death (gentrifi-
cation, privatization, and democratization), we might conscientiously work
against the logic of survivability,*” which in the United States sees the pres-
ervation of U.S. capital as central and indispensable to the “American way of
life” In neoliberal ways of knowing, the value of life is subjected to an eco-
nomic analysis and assessed accordingly: How has this person contributed
to society? What will he or she accomplish in the future? Is it worthwhile to
invest in this neighborhood and its residents or will such an investment be
only a waste of resources?

Lives are legibly valuable when they are assessed comparatively and re-
lationally within economic, legal, and political contexts and discourses,
framed by a culture of punishment according to the market logic of supply
and demand. This means that, for the most part, value is not ascribed to liv-
ing life in meaningful ways, and it also means that those who are socially
devalued do not get to decide what makes a life meaningful or the terms by
which their lives are evaluated as meaningful or meaningless, as valuable or
valueless. By figuring out new contexts and ways of framing “why life is valu-
able,” we might figure out how to talk about social problems in ways that do
not require us to appeal to market values or to redirect juridical and social
repudiation toward other populations that constitute the “negative resource”
to American value. Of course, we cannot discount that fighting for basic sur-
vival needs in immediate, practical, and strategic ways is urgent, important
work, but at the same time, a meaningful life is not a luxury but rather the
purpose of the struggle itself, the difference between surviving and living.
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White Entitlement and Other Peoples Crimes

High school teenagers Morgan Manduley, Bradley Davidofsky, Adam Kets-
dever, Nicholas Fileccia, Steven DeBoer, and Kevin Williams (ages 15-17) set
out to “hunt” undocumented Mexican migrant workers on July 5, 2000. They
cased an area near their homes in Rancho Pefasquitos, an affluent suburb
of San Diego, California. They found Andres Roman Diaz (age 64) walk-
ing back from work, carrying groceries and drinking water. They shot him
with BB guns from their Subaru station wagon, then got out of the car to
chase him on foot. Roman ran back to the nursery where he worked, and
the young men got back in the car to pick up their friends Michael Rose and
Jason Beever (ages 15 and 14), as well as more weapons and more ammuni-
tion." This time they went to the encampment where Roman lived. Accord-
ing to some accounts, they concocted an elaborate plan to pretend to be Im-
migration and Naturalization Service (INS) agents. They demanded money
and documents from migrant workers, and then robbed and beat those who
didn’t understand them.?

At the encampment, nursery workers Anastacio Irigoyen Najera, Al-
fredo Ayala Sanchez, Atanacio Fierros Juarez, and Juan Miguel Ramos (ages
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64-69) were assaulted with whatever blunt or sharp objects their assailants
could find at hand, which included a pitchfork, rocks, and pipes. The men
were shot with pellet guns at point-blank range and robbed—all while lis-
tening to their attackers shout racist epithets. The teenagers tormented the
workers for three hours. They riddled Ayala’s face and body with BBs and
tried to set his home on fire. When 69-year-old Irigoyen tried to help Ayala,
the assailants beat him unconscious—and so badly that on the way home
to their comfortable suburban lives, the assailants worried that they might
have killed him. Their worries did not lead to calling an ambulance because
they were not concerned for Irigoyen; they were concerned that they might
be caught. They returned to the encampment to drag his body behind the
bushes, leaving him for dead. A few of the teenaged assailants later confessed
that they had assumed their victims were undocumented and would be too
afraid to report them. All five workers, however, were living and working in
the country legally.’

The adolescent attackers might have believed they would not be punished
for their actions because the encampment where the elderly Mexican work-
ers set up their temporary homes did not discriminate by legal status. Per-
haps because mostly Mexican men lived in the camp where little English was
spoken, the space seemed to be an “illegal,” un-American place. And for the
teenagers, perhaps race and language were more than enough signs of ille-
gality and nonpersonhood to justify their malevolent and sadistic behavior.
There even appears to have been a sense of righteousness motivating their
violence: By pretending to be immigration officers, these teenagers aligned
themselves with the state, planning to act how they imagined INS agents
would act (or could act) toward undocumented Latina/o migrant workers.

Although the teenagers’ deplorable exploits might be characterized as
senseless, they were not random. The high school students targeted a group
they believed to be too vulnerable to fight back physically or legally; they
targeted a category of persons who they imagined did not carry enough so-
cial and human value to compel others to fight on their behalf. The teen-
aged assailants grew up in a place and a political climate audaciously and
openly hostile to undocumented immigration and the Latina/o populations
that signified it (irrespective of their actual legal statuses). Only six years ear-
lier, in 1994, the California populace passed Proposition 187, which tried to
deny necessary services and resources, such as education and health care,
to undocumented immigrants. Perhaps the adolescents assumed their vio-
lence would be more than tacitly condoned because it was directed toward
Latina/o workers assumed to be not just vulnerable as “illegal” but deserving
punishment as criminal.



WHITE ENTITLEMENT AND OTHER PEOPLE’S CRIMES >> 37

Ironically (and yet fittingly), the same racist anxieties and nativist ani-
mosities that motivated the San Diego adolescents’ violence also motivated
California voters to pass Proposition 21 in March 2000,* just a few months
before the teens arrest. Proposition 21’s newly implemented amendments to
adult and juvenile criminal law were both extensive and arbitrary. Referred
to as California’s “Juvenile Crime and Gang Violence Initiative,” Proposition
21 not only instituted harsher penalties for crimes considered “gang-related,”
it also required that more juveniles be tried as adults and increased the pen-
alties for various violent or serious offenses.” Under these draconian provi-
sions, the suburban adolescents could be tried as adults, and each could have
received an adult prison sentence of twelve to fifteen years. In fact, because
the crimes were so openly racist, nativist, and violent, they were charged with
committing a hate crime, which could have added an additional four years
to their sentences. The adolescents’ families led legal challenges against the
proposition’s constitutionality. Even though they were not able to overturn
Proposition 21 in court, not one of the young men’s “adult” sentences seemed
to reflect this legal loss. No one was sent to state prison; two were sent to a
county jail; and five were sent to a California Youth Authority facility. (Four
of the five were sentenced for terms of less than one year.)

In this chapter, I urge us to think about why certain crimes and criminals
cannot be recognized as such. Why are some acts of violence and the peo-
ple who commit them interpreted as less criminal than others? What makes
it difficult for the criminal justice system to recognize young white men as
criminals and, for that matter, to recognize racially motivated anti-immigrant
violence as a crime deserving of criminal punishment? It is telling that the
young assailants impersonated INS agents. They aligned themselves with the
state as they attacked the elderly Mexican workers. Their vigilante exploits
were essentially illegal demonstrations of state-sanctioned violence. As imita-
tions of violence deemed necessary and legitimate by the state, their actions
had the potential to be interpreted as unfortunate and inappropriate—not
justifiable but understandable. Thus, this particular case exposes how certain
bodies and behaviors are made transparently criminal while privileged bod-
ies and their brutal crimes are rendered unrecognizable as criminal or even as
violent. Processes of criminalization regulate and regularize targeted popu-
lations, not only disciplining and dehumanizing those ineligible for person-
hood, but also presenting them as ineligible for sympathy and compassion.

Although race might appear to be the determining factor in the lenient
judgments against the youths, it also seems too simple to assert that their
whiteness and their victims’ nonwhiteness are evidence enough to make this
argument, especially because the brutal attacks could not be condoned or
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even rationalized. Because these suburban teenagers broke laws intended to
criminalize others, their lawbreaking was unintelligible (even to themselves).
Along these lines, we see that processes of de-criminalization are just as de-
pendent upon the same racial and spatial norms that render criminality and
personhood recognizable on some bodies but irreconcilable with others. In
effect, race is not so much a code for criminality (although stereotypes do
function in this way); rather, race and racialized spaces are the signifiers that
make an unsanctioned action legible as illicit and recognizable as a crime.
This means that the interpretation and application of criminal law is never
race-neutral, no matter how race-erased individual laws appear to be. Rec-
ognizable as rights-bearing subjects and able to access pervasive discourses
of white innocence, injury, and entitlement, the eight affluent teenagers were
read and represented as explicitly not criminal and even unable to become
criminal in a way that effectively rendered their intent and their culpability
irrelevant. They would be rendered innocent even if guilty.®

Illegal by Presence

Only six years earlier, in passing Proposition 187, California voters had tried
to formally deny undocumented immigrants not only life-bettering re-
sources but also life-sustaining services.” In California, the ballot initiative
process allows citizens to change laws directly by majority vote without going
through legislative representatives. Touted as “direct democracy,” California
ballot campaigns require large amounts of funding as well as legal counsel.
Most propositions on the ballots are drafted primarily by wealthy citizens and
politicians, and many are aimed either at expanding state powers in order to
police marginalized populations or at decreasing state resources that help
these same aggrieved groups. This is a central contradiction of neoliberalism.
As social services and health care are cut, more of people’s incomes have to
cover the costs of an always-shrinking social safety net, even as hourly wages
and employee benefits remain stagnant at best. For impoverished and legally
vulnerable populations, these conditions essentially make welfare necessary,
but those who need it are denigrated as eschewing their “personal respon-
sibility” to care for themselves and their families.® The middle and wealthy
classes, who can afford to absorb the costs of privatizing public services and
resources (a process that promises to make services more “efficient” and of
higher “quality”), find themselves with less discretionary income. However,
they blame this decrease on people presumed “irresponsible”—welfare re-
cipients, noncitizens, people without health insurance, children of the un-
documented—who either don't make enough money to cover costs or don't
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“deserve” to use public services. Easily ratified by the voters but overturned
by the courts, Proposition 187 would have instituted and exacerbated these
contradictions. Among its provisions, Proposition 187 would have denied un-
documented mothers prenatal care; it also would have required doctors and
teachers to report undocumented children to the INS for receiving a polio
shot or attending fifth grade. Criminalizing not just the act of receiving assis-
tance but also giving it, Proposition 187 would have charged state workers in
the health, welfare, and education professions with the policing functions of
the state. These professionals would have been required to report their clients’
and students’ immigration status to the INS if they “reasonably suspected”
any one of them was not authorized to reside in the United States.

Proposition 187 was promoted as a way to deter immigration, but in actu-
ality, the ballot measure pursued punishment rather than prevention. The in-
stitutionalized neglect that the initiative proposed was totalizing, and sadly,
the measure was not an anomaly, but a foreshadowing. In subsequent years,
California voters proposed, passed, and implemented a series of initiatives
that also targeted vulnerable groups either by making it easier to incarcer-
ate people or by eliminating much-needed policies and programs. In 1994,
Proposition 184, the “three-strikes-and-you’re-out” initiative, mandated a life
sentence upon conviction of a third felony. (Consequently, most of the youth
convicted after the passage of Proposition 21 found themselves with felony
strikes before they became adults.) In 1996, voters took away affirmative ac-
tion by passing Proposition 209, ironically titled “The California Civil Rights
Initiative” Proposition 227 eradicated bilingual education in 1998. Two years
later, and the same year that Proposition 21 was passed, Proposition 22 de-
nied gays and lesbians the right of state-recognized marriage.

The Rancho Pefiasquitos attackers targeted the same population that sup-
porters of Proposition 187 had targeted—those most vulnerable within an
already vulnerable community, including not just the elderly but also chil-
dren, mothers, and those with disabilities, illnesses, and/or chronic condi-
tions requiring medical care. Mistaken for and marked as “illegal,” the teen-
agers’ Mexican victims occupied a de facto “illegal” status that positioned
them outside law, empathy, ethical obligation, legal protection, and justice. If
the victims aren’t recognized as deserving of justice, how can the teenagers
be seen as deserving of punishment?

(Con)fusing Status and Crime

The young men of Rancho Penasquitos thought they might not be arrested
because they believed their victims were “illegal” On some level, it seems
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the teenagers were under the assumption that legal vulnerability excludes
migrants completely from legal protection, all but inviting vigilante violence
against Latina/o immigrants. And yet the attacks were also much more than
opportunistic. They were also hateful, as if the assailants had learned that
violence against some people was not just overlooked but legitimate, as if
personhood did not actually apply to all people. The boys targeted men they
believed were not only vulnerable to ridicule and robbery, but also vulner-
able to being intimidated, beaten, dragged behind bushes, and left for dead.

To explain how certain bodies are marked as disposable and violable, as
legitimate targets of state and vigilante violence, it is necessary to examine
the ways in which law works to affix assumptions about behavior onto bod-
ies. Historically, law has criminalized the recreational activities, survival
economies, and intimate relationships of people of color so the status of
“being of color” was inseparable from conduct assumed to be “criminal”
Before anti-racist legislation was implemented following the civil rights
movement, law criminalized and reified marginalized identities as statuses.
Being “colored” was a status that formed the basis for exclusionary, dis-
criminatory, and regulatory laws, such as Jim Crow. What we call “identity
categories” in the contemporary era functioned historically as excludable
or includable statuses in segregation, naturalization, and immigration law.
Today’s laws that criminalize conduct contingent on status have inherited
this history.

In immigration and naturalization law, this history was one of restriction
and privilege, and it was this history that shaped the political landscape of
California in ways that made being an undocumented Mexican immigrant
a de facto status crime, not just vulnerable to violence but designated both
criminal and disposable. As legal scholar Leti Volpp argues, status has been
historically fused to conduct in citizenship and immigration law, in spite of
seeming to be distinct.

We conventionally separate identity into realms of status and conduct, and
have presumed that status (for example, one’s race) as opposed to conduct
(in the form of how one behaves) has constituted the primary barrier to
citizenship. But what we remember as status-based exclusions in fact were
premised on assumptions about appropriate conduct. Thus, history shows
the impossibility of separating the realm of status from that of conduct.”

Volpp argues that ineligibility to citizenship was both premised upon sta-
tus and justified by (presumptions about) conduct. As she explains, the Page
Law excluded Asian women from immigrating to the United States on the
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basis of both status (Asian, women, unmarried) and conduct (sex, work).
Like the Page Law, Volpp reminds us, the 1882 Chinese Exclusion Act was
also premised on status and conduct because not all Chinese were barred
from immigrating to the United States. Chinese laborers were excluded, but
Chinese merchants and diplomats were exempt from these immigration
restrictions. The Chinese Exclusion Act was premised on both status (Chi-
nese) and conduct (laborer). The exceptions to the exclusion act were also
premised on fusing status (upper class) and conduct (merchant, diplomat).*’
Eligibility for U.S. citizenship was also restricted on the basis of status and
conduct. Naturalized citizenship was restricted to people of a certain status
thought capable of self-governance (conduct). The 1790 Naturalization Law
conferred naturalized citizenship on the basis of race, gender, and class sta-
tus: Only white men who owned property could become naturalized citizens.

Lifting race-based status restrictions in immigration and naturalization
law did not remedy status-based discrimination. Thus, although together,
the 1952 McCarran-Walter Act and the 1965 Immigration and Nationality
Act removed the final overt vestiges of status-based exclusions premised
on race and national origin in immigration and naturalization legislation,
at the same time they implemented “race-neutral” or “color-blind” prefer-
ences that privileged heteronormativity and discriminated against homo-
sexuality.'* As Siobhan Somerville has argued, normalizing race in law often
works through universalizing heterosexuality and further demonizing and/
or abnormalizing gender nonconformity and sexual “deviance”*? Asians had
been excluded and/or severely restricted from immigrating and naturalizing
since the late 1800s, and those few in the United States were mostly male,
which contributed to marking Asian relationships and residences as non-
normative.'> Along with the War Brides Act, which allowed Asian Ameri-
can servicemen to bring wives from Asia, the 1952 and 1965 immigration acts
recuperated and repositioned Asian Americans in the national imaginary
because they enabled more Asian professionals and families to settle in the
United States. The Immigration and Nationality Act of 1965 also gave all na-
tions in the Eastern Hemisphere, including countries in Asia, the same an-
nual quota of 20,000. Under the new family preferences, 8o percent of the
Eastern Hemisphere’s yearly quota of 170,000 went to family members of
U.S. citizens and permanent residents.™*

These color-blind policies, however, did not have race-neutral intentions
or results. Due to decades of exclusion, the Asian population in the United
States in the mid-1960s was not only paltry but also mostly male and there-
fore unable to utilize the new law’s family preferences. Rather than greatly
restricting Asian immigration, as legal historian Mae Ngai contends, the act
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restricted only Asians of certain class and occupational statuses.'® Asians im-
migrated through the “preference” for scientists and educated professionals
as well as through the preference created to alleviate alleged labor shortages
in certain industries, such as health care. According to Ngai, by 1972, well
over 8o percent of the scientists, engineers, physicians, and surgeons immi-
grating to the United States emigrated from various Asian nations.'

While the professional preference seemed to be color-blind, it had status-
based results because it worked to create new race and class statuses. Re-
moving the racial and national origin restrictions did not make all countries
equal before immigration law because the new “race-neutral” preference sys-
tem did not attempt to address already existing racial and ethnic inequali-
ties. The “color-blind” regulations and quotas affected sending nations and
impacted U.S. populations unequally and unevenly. Because the preferences
were largely family-based, they were directly premised on the ways in which
different U.S. racial and ethnic populations were historically shaped by the
status-based determinations of race, gender, and national origin in previ-
ous immigration and naturalization law. Hence, not only did the race- and
nationality-neutral restrictions still have status-based consequences, but the
new preferences also functioned to fuse new assumptions of conduct to ra-
cial identities—transforming the Asian “illegal alien” in the era of Asian ex-
clusion to the family-oriented and highly educated Asian model minority in
the era of family and professional preference.

For the Western Hemisphere, removing immigration restrictions also
had drastic ramifications. Although the act increased the annual immigra-
tion quota from 150,000 to 290,000, it actually greatly decreased the total
number of legal immigrants admitted each year because it was the first time
a numerical restriction was placed on countries in the Western Hemisphere
—countries that included Mexico, Canada, Latin America, and the Carib-
bean.'” Prior to 1965, immigrants from the Western Hemisphere were non-
quota immigrants under the United States’ “good neighbor” policy. When
the 1965 Immigration and Nationality Act imposed a 120,000 quota on the
Western Hemisphere, it caused a 40 percent reduction in immigration from
the Western Hemisphere in general as well as a 40 percent increase in the
number of Mexicans who were deported.’® In 1976, the act was amended to
establish the 20,000 per country quota for the Western Hemisphere, which
further restricted legal immigration from Mexico, but not the demand for
Mexican immigrant labor in the United States.'” As Ngai argues, “The im-
position of a 20,000 annual quota on Mexico recast Mexican immigration as
‘illegal” When one considers that in the early 1960s, annual ‘legal’ Mexican



WHITE ENTITLEMENT AND OTHER PEOPLE’S CRIMES >> 43

migration comprised some 200,000 braceros and 35,000 regular admissions
for permanent residency, the transfer of migration to ‘illegal’ form should
have surprised no one”*® The “color-blind” quota imposed on countries in
the Western Hemisphere had status-based results. It dramatically changed
the long-standing pattern of legal immigration and commuter migration
from Mexico, reinforcing the assumptions of Mexican illegality that had al-
ready began circulating during the Bracero Program.?! Ideas about “illegal”
conduct, such as criminality, were also fused to the racialized status of the
“illegal alien” and to the Mexican body as its signifier. Although identity-
based status restrictions, such as race, were removed from immigration and
naturalization law, numerical restrictions criminalized migration patterns
that had developed under the “good neighbor” policy, transforming Mexican
migrants from “good neighbors” to “illegal aliens.”

To be an “illegal alien” is an example of what I'm referring to as a de facto
status crime. A person does not need to do anything to commit a status crime
because the person’s status is the offense in and of itself. In the United States,
criminal laws that make status in and of itself a crime have been ruled un-
constitutional, yet both criminal law and immigration legislation inherit
broader meanings and tangled histories of status and conduct that have
made it difficult (if not impossible) to regulate and reprimand conduct with-
out status-based consequences.** The term de facto status crime also captures
the ways in which criminalized conduct has been intimately linked to the
use of “status” to refer to identity categories, such as race, gender, sexuality,
and class.” To clarify, [ have retooled the term status crime to refer to what I
see as its contemporary incarnation. That is, a de facto status crime does not
refer to illegal activity; rather it refers to others’ perception that a person of a
certain status is certain to commit future crimes and may well have already
committed crimes unwitnessed. A de facto status crime is not contingent on
criminal conduct; it is premised upon bodies perceived to be criminal. When
conduct is only criminalized and penalized when committed by a person
who occupies a legally vulnerable racialized status, it is essentially a de facto
status crime.

De facto status crimes can be defined as specific activities that are only
transparently recognized as “criminal” when they are attached to statuses that
invoke race (gang member), ethnicity (“illegal alien”), and/or national origin
(suspected terrorist). Hence, to be an “illegal alien” would not be technically
or legally considered a status crime, but because undocumented immigrants
are treated as if they are always already criminal, illegal, and fraudulent,
“being” an “illegal alien” is essentially a de facto status crime. Some criminal
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activities cannot be committed by just anyone because they are identified ac-
cording to status: Only gang members can commit gang-related crime, and
only gang-related crime is subject to gang enhancement sentencing, which
allows judges to add extra years to perpetrators’ sentences. Because “status”
assumes embodiment and fixity, de facto status crime captures the many ways
in which people and places of color have become necessary signifiers to rec-
ognize illegality or criminality, thus marking certain behaviors as not only
illegal but also innate, inherent, and inherited.

Therefore, even though “illegal alien” is not a legal term and to be un-
documented is not crime, to be an “illegal alien” is to embody a criminalized
status. The act of crossing the border without authorization is unlawful, and
the act of overstaying one’s visa is a civil (not criminal) violation of immi-
gration law, but the passive act of being an unauthorized immigrant is not
a crime. Undocumented/unauthorized immigrants are not eligible for most
life-bettering resources and services, but being ineligible for them is not in
and of itself an illegal activity. The term “illegal alien” facilitates the trans-
parent recognition of racialized illegality and ineligibility to personhood; the
words themselves convey a status of rightlessness justified by un-American
origins and presumed criminal culpability.

When simply “being” is criminalized, there is little to no room for dis-
cussion of a person’s reasons, motivation, or premeditated intent—all these
details are assumed always already known, universal, and unchanging. The
courts provide people accused of committing a crime the chance to defend
themselves and confront their accuser, but a person accused of “being” an
“illegal alien” is not given these same opportunities to explain his or her ac-
tions, state of mind, intentions, motivations, or degrees of culpability. As de-
bates over Proposition 21 demonstrate, criminal law does not hold children
as responsible as adults for most violent crimes because it’s believed that chil-
dren cannot comprehend the consequences of their actions. But a child who
crossed the border before he or she learned to walk is still held responsible
for “being” an “illegal alien” even though the crime committed —crossing the
border unlawfully—was not committed consciously. Criminal law also does
not hold parents responsible for their children’s actions. None of the Rancho
Penasquitos attackers” parents were prosecuted for their sons” crimes. But in
cases regarding the deportation of undocumented youth, parents are often
blamed, and both parents and children are penalized for unlawful entrance.
When people treat being an “illegal alien” as a status crime, they criminalize
undocumented immigrants without having to engage the kind of arguments
provided to judges and juries when adjudicating a criminal case.
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The Not-A-Gang Defense

The perception that Proposition 21 targeted status rather than conduct was
implicit in the teenagers’ collective challenge to the initiative’s constitutional-
ity. They challenged Proposition 21’s legitimacy on the grounds that youth
gangs and gang sentencing enhancements should not be included with laws
that impact adults and violent youth who are not in gangs. According to the
amicus curiae brief submitted by the California Attorneys for Criminal Jus-
tice (CACJ) on behalf of Michael Rose and Morgan Manduley, one of the
reasons Proposition 21 should have been overturned was because “the non-
juvenile and non-gang-related portions of Proposition 21 violate[d] the sin-
gle subject rule”®* Under the single subject rule, an initiative can propose
multiple laws and multiple amendments to current laws (such as Proposi-
tion 21) only if the issues are relevant to one another and/or if the provisions
will further the initiative’s goals. The single subject rule exists so that voters
will not be asked to cast all-or-nothing votes on several unrelated issues.?®
CAC] pointed out that Proposition 21 dealt with “specific classes of minors
and street gang members”*® Although the assailants and their supporters did
not argue explicitly that Proposition 21 was meant to target youth other than
themselves, the insistence that the initiative misled voters suggested that
criminal laws addressing gang violence were so disconnected from crimi-
nal laws for everyone else that when voters imagined one category of crime
(gang crime), other categories of crime (hate crime, suburban juvenile vio-
lence, or adult crime) would never come to mind.*”

Although gang membership is not an actual status crime, gang enhance-
ment sentencing treats gang membership as a de facto status crime. The
young men’s actions could easily be recounted in terms similar to descrip-
tions of gang violence—that is, as senseless, unprovoked violence directed
against innocent victims over territory. But even though Proposition 21 ex-
panded the definition of “gang-affiliated,” being tried as a gang was never a
concern for the teenagers or their lawyers because gang violence is not de-
fined through a group’s actions or conduct but by a group’s status or identity.

Proposition 21 changed the definition of gang-affiliation from “active par-
ticipation” in a gang to anyone who “benefits from” the actions of a gang.*®
The new meanings of “gang-affiliated” were more likely to affect gang mem-
bers’ family, friends, and neighbors than white suburban youth who act in
ganglike ways. Prior to Proposition 21, a prosecutor needed to prove that the
offender was a gang member. After the proposition passed, offenders no lon-
ger needed to be members of a gang to be charged as active gang members.
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In fact, offenders do not have to participate directly in the crime at all; gang
members can be charged as co-conspirators if a member of their gang com-
mits a crime, and nongang members, such as family and friends, could be
charged under gang conspiracy law if they “benefit from” gang crime.* Pro-
fessor of law Harry Mitchell Caldwell and reference librarian Daryl Fisher-
Ogden explain that there is no agreed upon definition of a “gang,” and that
one of the problems of keeping records on gang-related crime is that even
within the same jurisdiction, different law enforcement agencies define
“gang” and “gang-related” differently. The vague definitions that are used for
gangs could “include any conspiracy as well as outlaw motorcycle gangs, the
traditional American hate groups such as the Ku Klux Klan and the Neo-Na-
zis, and an assortment of militia groups”; even fraternities and sororities that
“engage in certain ‘college pranks’” could be defined as a gang.’>® As Caldwell
and Fisher-Ogden clarify, although gangs could be defined as “conspirators
and members of hate groups,” law enforcement does not define these groups
as gangs. Rather, individual state efforts (such as Proposition 21) “have been
directed at ‘street gangs’ such as the Bloods, the Crips, the Mexican Mafia and
so on”*" Although the various legal definitions of a “gang” can be thought
to encompass any number of groups and unlawful activities, only people of
color are imagined with and criminalized by the term “gang” Racial mascu-
linities of impoverished inner cities serve as the only signifiers for criminal
street gangs.

Even when a white gang fits the legal definition of a “gang,” it would not
necessarily be recognized as a “criminal street gang” This is important be-
cause only criminal street gangs are subject to gang enhancement sentenc-
ing. In the book Gangs in Schools, written for high school administrators,
psychologists and school counselors Arnold P. Goldstein and Donald Kod-
luboy argue that white gangs form for different reasons and commit differ-
ent crimes than gangs of color. These differences, they assert, demonstrate
that white gangs in schools should not be classified as “street gangs.” As they
write, “ideological, or single-issue, white gangs are not street gangs in that
they generally do not engage in ‘cafeteria-style’ crimes (i.e., a range of di-
verse crimes, including property crimes, drug crimes, and crimes against
persons).”** Although the San Diego youths’ violence could be characterized
as ganglike, it could also be read as a vigilante expression of state-sanctioned
violence. Criminal street gangs, on the other hand, are engaged in the kinds
of “illegitimate” activity that the state promises to punish, such as prop-
erty crimes (vandalism, turf wars) and illegal economies (drugs, prostitu-
tion, stolen and pirated goods). White gangs are thought to form for “ide-
ological” reasons or as a “business venture”; its members are characterized
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as purposeful and calculated, even political, but not as ganglike.>® On the
other hand, Goldstein and Kodluboy characterize black, Latina/o, Asian,
and American Indian gang formation as more instinctual than deliberate, as
an understandable (though not a rational or forgivable) reaction to poverty
and racism. For youth of color, gang membership is described as an involun-
tary or impulsive response to their lack of power, property, and personhood,
whereas the “nonstreet” gangs of socially privileged white youth are repre-
sented as a means to augment members’ (entitlement to) power and property
in misguided but not irrational ways. Subtle but immensely meaningful, this
distinction reveals that disempowerment and disenfranchisement are central
to the commonsense understanding of “criminal street gang”

In one of the more critical news articles about the attacks, journalist
Thomas Larson referred to the adolescents as a gang in order to make their
criminal intent and the seriousness of their violent crimes recognizable: “But
it is clear from court documents that they attacked the Mexican men with
gang-like terror—in the orderly nature of their plan and in the ravenous
swarm of their rampage”** Usually, the term “gang” was avoided altogether.
Even the prosecution did not describe the eight adolescents with terminol-
ogy that would suggest they had acted like a gang; prosecutors referred to
them as a “wolf pack” instead.’® Whether these young adults are described
and defined as a gang or a wolf pack, their crimes are not readily recogniz-
able as crimes until they are represented in relation to the criminalized figure
of the gang member, Proposition 21’s explicit target. In effect, whiteness can-
not signify de jure or de facto status-based crimes.

Because criminal street gang membership is recognized only by invoking
disempowered racial masculinities of impoverished areas, the adolescents
and their family members did not seem to realize they were subject to Prop-
osition 21. Policy analyst Deborah Vargas stated that most voters did not be-
lieve Proposition 21 pertained to them: “We tried to warn voters that this was
going to cast a wide net. . .. We said it was not going to be just gang members
from L.A. who do drive-by shootings, but that this will be your grandchil-
dren, your kids, your nieces and nephews. It will bring in stellar kids with
no past records”*® Indeed, the initiative defined “gangs” as persons who do
not belong to a community (at least not to voters’ communities) but who are
threats to others’ communities: “Criminal street gangs and gang-related vio-
lence pose a significant threat to public safety and the health of many of our
communities.”*” Framed in this way as “our communities” and “your grand-
children” versus “gang members from Los Angeles” or “us” versus “them,’
Proposition 21 distinguished the subjects of law as different from those who
were subjected to it. The assailants’ parents and others who supported their
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legal challenges more than likely identified with the initiative’s addressees,
the threatened members of “our communities” They most likely imagined
their children as potential victims of gang-related crime—not as the leaders
of ganglike violences.

For a law to be read as legitimate, it is essential that people feel addressed
by the law, that they are included as members of its protected constituency
(whose “public safety and health” is a primary concern). Jiirgen Habermas
explains that in modern societies, laws acquire legitimacy through demo-
cratic discourse or political participation. In order to secure public endorse-
ment of any given law as rational, self-legislated, and socially integrative,*®
members of a lawful community need to be able to imagine that they would
have authored the laws that address and/or affect them.*® This was at the
heart of the combined Manduley and Rose challenges. The attackers’ parents
could imagine themselves as the initiative’s authors and addressees only if
their families were not actually subject to its consequences. Had they real-
ized their own children would be subjected to the punishments that seemed
fair and appropriate only when referencing others’ crimes, it is more than
likely that not one of them would have supported Proposition 21. Voters are
supposed to identify with legislators seeking to protect the public, not with
criminals from which the public needs to be protected. Proposing, passing,
and implementing de jure and de facto status-based laws (such as Proposi-
tions 187 and 21) create a socially empowered and politically entitled popula-
tion, who see passing laws they imagine pertain to others as a civic responsi-
bility, a duty they owe to the state that purports to protect them.

The youth targeted by Proposition 21 could not vote. They could be le-
gally charged as adults, but they could not politically participate as adults.
These youth had no say over whether or not the law should be enforced,
and they were not asked if the laws they were expected to follow seemed
legitimate. Their legal disempowerment is not just due to age. Status-based
criminal (and criminalizing) laws are assumed to be a priori legitimate; thus,
acquiring legitimacy does not require the targeted, disempowered popula-
tion’s consent.*°

Deserving Redemption and Respect

In San Diego County, 66 percent of voters supported Proposition 21, which
was higher than the state’s average. The Rancho Pefasquitos area was re-
ported to be even higher, voting 70 percent in favor.*! In 2000, the suburb
of Rancho Penasquitos was predominantly white, but not overwhelmingly
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so. Whites were just under 63 percent of the population; Asians approxi-
mately 26 percent; Latinas/os just more than 8 percent; and blacks and Na-
tive Americans together accounted for only 3 percent. Rancho Pefiasquitos
is not a low-income suburb. On the contrary, the median household income
in 2000 was almost $78,000, considerably higher than the national median
household income of just under $42,000.*> Rancho Pefasquitos residents
were more likely to hire undocumented immigrants (as landscape workers
and caretakers) than compete with them for jobs or over poorly funded state
services. The suburban neighborhood where the migrant beatings took place
was both affluent and relatively diverse, which suggests that neither eco-
nomic competition over resources nor ignorance from racial isolation can
readily explain why the adolescents attacked the migrant workers.

Mainstream media characterizations of the young assailants revealed
different degrees of racialized senselessness and sense-making at work. De-
scriptions of their backgrounds highlighted their higher income levels, edu-
cational advantages, and extracurricular activities, and these descriptions as-
sumed the perpetrators” entitlement to an audience’s sympathies: “The boys
have been described as above-average students. Only one has had a prior
brush with the law, and several are athletes at Mount Carmel High School, a
public school that serves upscale neighborhoods”** Although it seems as if
their economic backgrounds and neighborhood demographics cannot help
but emphasize the “irrationality” of their brutality, their social circumstances
and privileged positions are more often used as evidence for their hidden
humanity.

Of course, not all representations of the adolescent attackers problemati-
cally correlated wealth with innocence.** For example, in an opinion piece,
freelance writer Jacquelyn Giles challenged the coupling of money with mo-
rality (or poverty with immorality) by interrogating how the meanings of
“good” are made.

If what is being reported is true, where did these suspects, these seven boys
from “a good neighborhood” get the idea that Mexicans, or any other mi-
nority were fair prey for their prejudice? What do we mean by the term,
“good,” as applied to a neighborhood and its residents, or a school and
its students?

When we say, “good,” do we really mean, “affluent”? Do people think
that their families’ prosperity confers on them a humanity superior to mi-
grant workers who toil with their hands and cannot afford to live in “good”
neighborhoods?*®
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Giles does not, however, see criminal punishment for racist violence as an
effective deterrence, asserting that prison would be more likely to “perpetu-
ate unreasoning hatred”*® She worries that incarceration would only turn
young men into hateful citizens who “would go through life spewing hatred
for a system that punished them and blaming Mexicans as being ‘responsible’
for ruining their chances for a college education and the bright future their
privileged youth seemed to promise”*” For Giles, the appropriate penalty
should lead the perpetrators to repent, to feel remorse and regret, yet her al-
ternative situates the victims as primarily responsible for the attackers’ future
feelings. In her ideal scenario, the victims would facilitate the adolescents’
rehabilitation and reintegration.

If the victims are willing, those convicted of these crimes and their parents
could learn much from the life histories of the migrants. At what age did
they first go to work? Did they have a chance to attend school? Did their
homes have indoor plumbing or running water? Did they have dreams
and hopes as teen-agers?

The perpetrators and their parents should be required to learn Span-
ish, study Mexican history and culture and perform enough hard, manual
labor to bring them to understand that the men whom they held in con-
tempt and brutalized are real people deserving of respect.*®

Not only does her idealized alternative presume that racist violence is eas-
ily redeemable with more education, but it also constructs learning from and
about Mexicans as an appropriate punishment for violent hate crime. Giles is
attempting to make less strange what Sara Ahmed refers to as “the stranger
encounter.” By welcoming the other, Giles assumes, the young adults would
assimilate and master racial difference.*” Learning from migrant workers in
order to learn about them implies that knowing is humanizing, but in actual-
ity, it is objectifying.*® Giles’ questions betray that she already knows what
the teenagers would learn; indeed, the questions make and assume claims
about migrant workers’ “being,” which “transform(s] the ‘being’ of strangers
into knowledge”®' As Ahmed argues, “the stranger is some-body [not any-
body] we know as not knowing, rather than some-body we simply do not
know. The stranger is produced as a category within knowledge, rather than
coming into being in an absence of knowledge.”*

If we follow Giles’ logic, the next encounter the rehabilitated teenagers
would have with migrant workers would no longer inspire the fear, anxiety,
rage, or resentment that led them to commit the hate crime. After learning
how to “be” the other by learning Spanish and performing arduous manual
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labor, the eight teenagers would become better people, people who speak
for and on behalf of all oppressed groups. As Giles writes, “Imagine what
good can result if young people not bigoted beyond reclamation can be led to
learn empathy for others, ‘unlearn’ their prejudices and become messengers
of peace and tolerance, rather than racist felons whose next hate crime could
be murder”

The two options she presents—learning to be the other in order to un-
learn prejudice or perpetuating “unreasoning hatred” through imprison-
ment—both invoke an/other figure, different than the migrant worker. For
Giles, prison holds and teaches people to be “violent bigots [who] blame
their victims simply for existing,” and the boys need not be destined for this
fate.>* Racist violence, however, was not something they were in danger of
learning but an accurate description of acts they had already committed.
Although Giles interrogates the problematic ways in which “good” is often
linked to aftluence, she cannot construct both Mexican migrant workers and
the white criminals who violently assaulted them as “good,” unless she affixes
the meanings of “bad” to criminalized populations of color. She reads people
of color already convicted and incarcerated as irredeemably immoral and
permanently violent. In her narrative, prisoners are the only people who can-
not be imagined as “good,” who do not receive sympathy or empathy, who
remain not “real people deserving of respect”

Becoming White through Anti-Mexican Violence

Most of the assailants” parents refused to talk with the media. Morgan Man-
duley’s family was an exception. Morgan’s mother, Debra Manduley, voted
for the proposition that could have sent her son to prison for more than a
decade. After his arrest, she claimed that she had been misled to miss “the
fine print” that would have enabled her to recognize the penal code was
being amended in ways that would affect nongang youth. She told reporters
that she thought Proposition 21 “was directed at ‘incorrigible’ young crimi-
nals involved in ‘serious sex offenses and murder”** “Instead,” San Diego
Union-Tribune reporter Alex Roth wrote, “the new law is being used against
her son, whom she describes as a ‘terrific kid who has been no trouble at all
to raise’ ”>® These rhetorical moves avoid juxtaposing “serious” crimes such
as “sex offenses and murder” with Manduley’s equally serious hate crimes
that encompass racially motivated robbery, torture, assault, and elder abuse.
Rather, “sex offenses and murder” are contrasted with Manduley’s status.
His unambiguous portrayal as a “terrific kid” and an “obedient little boy”
shifts the focus from his conduct (committing hate crimes) to his status (as
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a privileged suburban teenager).”” His innocent, youthful, suburban body
is juxtaposed against not just other bodies but also other people’s crimes,
against bodies belonging to “incorrigible young criminals” and crimes he did
not commit. The nonparallel image underscores Manduley’s bodily differ-
ence while subtly sidestepping his comparably criminal behavior.

Journalists elicited sympathy for Manduley and empathy for his family
by representing him as an unintended casualty of Proposition 21, misrec-
ognized by criminal law as a criminal.®® Because journalists presume that
“the audience must identify with the players in the narrative”®® they often
write in ways that both assume and manufacture an audience thought to
share “universal” values, morals, and ethics. In this way, newspaper articles
about Manduley sought to elicit sympathy irrespective of the teenager’s guilt
or innocence. His guilt was irrelevant for his parents and relatives, who were
more concerned with how much the penalties for his actions would affect the
future he was entitled to enjoy: “No one that young and with so much prom-
ise should be condemned”®® Manduley’s criminal activity was narrated as a
one-and-only time offense, an aberrant moment for an otherwise “normal”
(i.e., white, middle-class, and suburban) teenaged boy: “His mother, Debra,
said outside of court that the incident was out of character for an otherwise
‘super child’”*" In this manner, Manduley and his family were portrayed as
victims of a law that was not supposed to affect them.

Manduley’s story, which on some level stands in for the other seven ad-
olescents, reflects what communications scholar Carrie A. Rentschler de-
scribes as “victim-oriented journalistic practice”®* Examining the media
strategies and journalism training that was developed in response to the vic-
tims’ rights movement, Rentschler argues that the family members of crime
victims are constructed as a “class of citizens without rights”** The victims’
perspective in media focuses the story on the individual victim without re-
gard to structural and historical explanations, “defining the criminal event
itself as oppression, where the individual ‘right-bearing’ criminal and the in-
stitutions of criminal justice become victims” oppressors.”®* But these tactics
were not deployed on behalf of the migrant workers; they were deployed on
behalf of their attackers. By writing the offenders’ crime stories as if the as-
sailants were the victims, journalists refocused the news story on frightened
families fighting an unfair law, evading the young men’s unforgivable acts of
unprovoked violence.

Ironically, it was easier for the Manduleys to claim injury and innocence
because Morgan Manduley’s father was Cuban. Morgan’s racial identity, as
part Latino, complicated the hate crime charges because the victims were also
Latinos. Cubans who immigrated before 1980 have often (but also inconsis-
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tently and unreliably) been conceived of as elite, as the “model minority” of
Latina/o ethnic groups.®® Their precarious privileged status was a result of
immigration restrictions and U.S. refugee policies during the Cold War that
created ethnic hierarchies within Latina/o communities and engendered dis-
courses of Cuban exceptionalism. Referred to as the “golden exiles” in the
1960s, (anticommunist) Cuban refugees of this era were disproportionately
from upper-class and privileged backgrounds, and their resettlement in the
United States was aided by U.S. government grants.®® Unlike many undocu-
mented Mexican immigrants and the vast majority of undocumented Cen-
tral American immigrants (many of whom sought to escape vicious regimes
allied with the United States), Cubans arriving without authorization during
this era were not imagined as “illegal” because upon arriving unlawfully, they
could immediately adjust their status from “illegal” to “legal” by petitioning
for asylum via the 1966 Cuban Adjustment Act.®’

Manduley’s Cuban-American father, Commander Octavio Manduley, felt
constitutional protection was due to him and his son, protection against the
legitimate accusations of illegitimate victims. In news reports, he empha-
sized his patriotism, his Americanness by reminding reporters that he was a
career U.S. Navy officer: “I've spent 17 years of my life defending the Consti-
tution of the United States. . . . 've put my life on the line. And now when I
expect to get some protection under the Constitution, I and my family have
none”®® Octavio Manduley reminds us that “rights” and “protections” for
U.S. citizens of color are always unstable because they are framed as earned
through assimilation, obedience, loyalty, and compliance rather than simply
self-possessed. But at the same time, his military background (like the teens’
impersonation of INS agents) is also representative of state-sanctioned vio-
lence. Deployed strategically and purposefully, Manduley’s Latina/o heritage
obscured the emphatic racial hatred motivating the ruthless assaults by cast-
ing doubt as to whether the attacks could actually be categorized as racially
motivated at all: “If the seven White kids hate Latinos, why were they hang-
ing out with Manduley?”*’

Their family’s social value and class privilege were most legible when
framed through and emphasized against the criminalized other’s racial dif-
ference and/or unlawful status. When juxtaposed against criminalized youth
of color, Morgan Manduley was able to access injury and innocence, legal
universality, and even white entitlement. As one of Manduley’s Juvenile Hall
inmates reportedly told him “I'm going to kill you white boy””® Mandu-
ley was represented not only as white but also as an outsider to and out of
place within the criminalized cultures of Juvenile Hall. His seven peers also
dismissed Manduley’s racial and ethnic difference in relation to the elderly
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—and mistakenly undocumented— Mexican workers. When he purportedly
told his peers that he was Cuban, one of the boys responded by emphasizing
that his other half was white: “Oh well, you're only half-Hispanic.””* Morgan
Manduley was able to access white injury but could do so only in relation
to others’ real or perceived illegality and criminality, thereby reducing his

Cuban heritage to mere “irony.””?

Boys Will Be Boys

As one of the youngest attackers, Manduley was also portrayed as inherently
innocent on account of his age. His violent conduct was often rescripted as
merely a regrettable consequence of his callow, but not criminal, youth. In
an opinion piece, Laurence Steinberg, the director of the John D. and Cath-
erine T. MacArthur Foundation Research Network on Adolescent Develop-
ment and Juvenile Justice, wrote on Manduley’s behalf that “His crime was
being insufficiently mature to extricate himself from a bad situation. When
the 17-year-old leaders of the group ordered Morgan to get them BBs for
their guns, he reluctantly did””* As in the earlier examples, Manduley’s crime
is never named or described for what it was: participating in the racially mo-
tivated, abusive hate crime against Mexican workers. His criminal conduct is
portrayed as merely and only a consequence of his youth. He is characterized
as not yet man enough to protect himself against his peers’ disapproval, as
reluctantly compelled to participate in the brutal assaults.

According to sports studies scholar Kyle Kusz, the youthification of the
white male as victim trope encourages reading “the dominating and prohibi-
tive behaviors that boys/men often enact on others” as “further proof of their
own vulnerability, suffering, and need for compassion from our culture””*
In other words, even unsympathetic or neutral portrayals can be interpreted
as more evidence of white male youths’ innocence. For instance, by age 15,
Michael Rose, the only teenager charged as a juvenile, already had a juvenile
record prior to committing the attacks.”® Rose’s record was read not as evi-
dence that he might commit another crime but as evidence of an unspoken
cry for help. The judge who sentenced him said that Rose should have “the
benefit of substance-abuse programs and other services” that the California
Youth Authority offers and prison does not. Judge James R. Milliken believed
that “With treatment, Rose will be less likely to commit another crime when
he is released,” whereas in state prison, “he’s just going to get a Ph.D. in crim-
inal behavior””*

The issue of juvenile crime versus adult crime prompted one of the
other perpetrator’s fathers to speak to the media. Eric Davidofsky, Bradley
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Davidofsky’s father, apologized for his son’s behavior: “All I would like to say
is every parent I've talked to is sick and sorrowful about what happened to
the victims and we wish them a full recovery””” And he stressed, “We would
hope everyone would remember that the defendants are children and not
adults””® Upon learning that all the adolescents would be tried as adults, Eric
Davidofsky told reporters the ruling was “a little perplexing” but not surpris-
ing, insisting again that “I know my son, and I know my son is not an adult.
... I guess there’s a legal definition with regard to this case, but I know my
son is not an adult””’

Whether an accused teenager is described as mature or immature is
not legally insignificant. The legal system distinguishes youth who can
be rehabilitated from youth who cannot by estimating the crime’s “degree
of criminal sophistication” or whether the crime committed seemed to be
more adultlike (such as gang violence) than childlike (such as, apparently,
hate crimes).*® Attorney Nicholas Espiritu argues that even before Proposi-
tion 21 was drafted, judges determined juvenile “fitness” for rehabilitation
through racialized criteria, such as whether youth were affiliated with a gang
or whether youth had “strong school attachments” and “good families.”®'
As Espiritu argues, “By ‘sophisticating’ or placing the full moral culpability
that is reserved for adults onto youth, they [the courts] are creating differ-
ent categories of youth”®* Criminal “sophistication,” Espiritu contends, is a
racialized concept of crime, functioning to differentiate youth of color who
are “unfit” from those who deserve second chances. It is not surprising that
taking away judges’ discretionary power to decide each individual’s poten-
tial for reform and redemption was the primary concern for both Rose’s and
Manduley’s legal challenges. As the CACJ’s amicus curiae brief concluded,

Petitioners have argued that by creating a distinct group of juveniles who
by the definition of their crimes will no longer be dealt with according to
the calculus used by a juvenile court, Proposition 21 offends a tradition
and public policy at the core of modern criminal justice—namely the use
of judicial review of the circumstances of a young persons life as a basis for
potential salvation.®

The eight Rancho Pefnasquitos young men would have benefited from
judicial review because their parents’ background and school involvement
would have been considered favorably, but juvenile review rarely benefited
youth of color. Before Proposition 21 passed, youth of color were already
overrepresented in transfers to adult court. In 1996, 95 percent of the juve-
nile cases transferred to adult court in Los Angeles involved youth of color.**
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When compared with white youth in Los Angeles, youth of color were 2.8
times more likely to be arrested for a violent crime, 6.2 times more likely to
be transferred to adult court, and 7 times more likely to be imprisoned.®* In
2002, three out of four youth admitted to the nation’s adult state prisons were
youth of color.*

Proposition 21 targeted those youth whose future actions were already
evaluated as “undeserving” of second chances. As Barbara Herrnstein Smith
reminds us, who and what we encounter are at least partly “pre-interpreted
and pre-classified for us by our particular cultures and languages” as well as
“pre-evaluated” because they exhibit “the marks and signs of their prior valu-
ings and evaluations”®” Prior valuings (and devaluings) of certain statuses
and bodies work to assign, allocate, and legitimate social entitlements. Even
though the teenagers” actions were found to warrant punishment, their so-
cial status—as white, heterosexual, male, suburban citizens—entitled them
to second chances.

Of the teenaged assailants, one pleaded guilty and seven pleaded no con-
test to hate crime charges of elder abuse, robbery, and assault with a deadly
weapon. Three—Adam Ketsdever, Bradley Davidofsky, and Michael Rose
—also pleaded no contest to an additional charge that their actions caused
great bodily injury.*® Ketsdever, Davidofsky, and Manduley were also charged
with assaulting another victim.*® Even though Rose was described by Deputy
District Attorney Hector Jimenez as “the biggest thug out there,” Rose was
the only one tried as a juvenile. He was sentenced to the California Youth
Authority for a term of five to seven years.”® Judge Milliken sentenced Kets-
dever and Davidofsky to two years in the San Diego County jail, and Steven
DeBoer to one year.”* The rest were sentenced to spend less than one year
at a California Youth Authority facility even though they were charged as
adults. Nicholas Fileccia was sentenced to eight months; Jason Beever®* and
Kevin Williams each received six months.”> Morgan Manduley received the
lightest sentence with four months.’* They each received five years probation
and 200 hours of community service, including racial and cultural sensitiv-
ity training, programs, or counseling, consistent with California hate crime
charge enhancements, though these are not the only options for enhanced
sentencing. (They could have had four years added to a prison sentence.)’®

Although their crimes were recognized and tried as adult crimes, the
young men’s sentences suggested that these adult crimes were not attached
to the actual perpetrators. On some level, it appeared that the adult charges
were about setting a precedent for future perpetrators, rather than punishing
the current ones. The behaviors, but not the boys, were condemned. Judge
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Milliken sentenced seven of the young men as adults because he believed
that “the fact that this behavior is possible is a sad commentary on the com-
munity” He said trying the young men as adults would “tell the community
that we are not going to put up with it”*® While Milliken and the community
were not going to put up with such heinous behavior, they were more than
willing to put up with the boys responsible for it. Milliken was clearly con-
vinced that each one of the teenagers deserved a second chance because not
one of their adult sentences included serving time in state prison. As Greg
Moran of the San Diego Union-Tribune reported: “[Milliken] was reluctant
to send them to state prison, where rehabilitation programs are few and
where they would be housed with adult criminals”®” For those sentenced to
jail time, Milliken had this message: “This is a chance for you to prove you
won't spend the rest of your life in prison, and that you can become a good
citizen”*® The chance to become a good citizen was never offered to their
noncitizen victims.

When we read representations of this case, we learn that lives are differ-
entially valued. We learn that it is difficult for many to imagine that young
white men from “good” families and suburban neighborhoods deserve to be
imprisoned, even if such adolescents were intentionally and callously violent,
and even if they willfully directed that violence toward people they believed
would not be able to defend themselves physically or legally. We also learn
that Latina/o agricultural workers can be simultaneously victims of violence
yet not represented as victims of violent crimes if that violence was commit-
ted by young assailants believed deserving of second chances. The Rancho
Pefiasquitos perpetrators could have received twelve to fifteen years in state
prison, but not one of them received a state prison sentence. Most were sent
to California Youth Authority facilities, four of them for less than one year.
Their sentences included attending classes to better learn the inappropriate-
ness of brutally beating and leaving for dead people whom they see as un-
like themselves.

The verdict might have been different if the attackers and/or victims were
different ages, races, ethnicities, genders, or legal statuses. Manduley received
four months in a California Youth Authority facility. Had he and the other
young men been considered gang members, not only would it have been
more likely that they each would have received twelve to fifteen years impris-
onment (the maximum sentences), but they would also have been subject to
gang enhancement charges, which could have added up to ten more years
to their sentences.”® The suburban adolescents’ crimes were not less vicious
nor more rational than gang-associated crimes, but the potential sentencing
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disparities are so glaring that it almost seems as if these youth were tried
under different laws altogether, as if they were not really subject to Proposi-
tion 21 after all.

Value’s Traps and Untold Stories

While Morgan Manduley and Michael Rose were the lead plaintiffs for the
case against Proposition 21 that made it all the way to the U.S. Supreme
Court, many youth had already been tried under the initiative. Of these,
17-year-old Manuel Ortega was the first tried after the initiative was passed.
Ortega and two other youth were fighting on a well-travelled sidewalk in Riv-
erside. Ortega was charged for beating the man who attempted to stop their
fight.’*® Although he was the first adolescent tried as an adult after Proposi-
tion 21 was passed, he received very little media attention.’®* His story did
not trigger outrage and empathy, nor did his experiences with the law pro-
voke democratic discussions and public debate regarding the fairness and
constitutionality of Proposition 21. In fact, even his defense attorney agreed
that Ortega would have been tried as an adult whether the proposition had
passed or not.'*>

Ortega’s act of violence was not planned; nor was it a hate crime. Unlike
the eight San Diegan adolescents, Ortega did not stalk, rob, or torture his
victim for three hours. His actions were indeed violent, but they were not
comparable to the actions of the eight attackers of Rancho Penasquitos, who
acted collectively and aggressively. While those suburban teenagers dragged
an elderly man whom they had tortured for three hours behind bushes to
die, they were given a second chance because they said they were sorry. Both
the mainstream media as well as the judge who sentenced the attackers be-
lieved that the young men were sincere in their apologies and that they had
suffered enough. Ortega pleaded guilty to assault and was sentenced to three
years in custody.'® Even though the ten-year maximum sentence Ortega
could have faced was less than the twelve- to fifteen-year sentence faced by
the Rancho Pefiasquitos adolescents, Ortega’s sentence was longer than the
sentences of each of the other teenagers who had been charged as adults.
Like Rose, who was charged as a juvenile, Ortega did have a record, but un-
like Rose’s record, Ortega’s was used as evidence of his inability to be reha-
bilitated rather than a cry for help. Unlike all eight of the adolescents, Ortega
was not represented as a “good kid,” “obedient little boy;” or even as a youth-
not-adult who deserved another chance to be a “good” citizen. Ortega was
convicted by the news media before he was tried, represented as a criminal
before proven to be a criminal. In fact, prosecutor Creg Datig, who helped to
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draft Proposition 21, said Ortega’s case was “exactly the kind of case we had
in mind”***

Although Datig had cases like Ortega’s in mind, most of the proposition’s
supporters had gang members in mind. California news media report often
on the arrests of gang members, particularly for “sex offenses and murders,”
but less is published on whether accused gang members are convicted.'®
The vast majority of cases are not followed up with articles on suspects’ pleas,
trials, and sentencing. Journalists rarely represent gang members and drive-
by shooters as complex people, let alone as victims of law or as teenagers and
young adults who make mistakes. Communications scholar Kevin Dolan ar-
gues that the failure of journalists to delve deeper into complicated and mul-
tisided events originates from the pressure to represent stories “objectively”
“To avoid accusations that they are making and not reporting the news,
Dolan explains, journalists rarely write stories on their own, “often waiting
for an official, a major player or someone else (rather than the columnists)”
to provide them “unbiased” perspectives on a story.'®® Coupled with easily
recognizable and popular news narratives about gang violence, these kinds
of practices lead journalists to gravitate toward the most outspoken actors.'®’
In stories about gang activity, those who are most outspoken and most of-
ficial are often the police and the prosecutor, who are both invested in repre-
senting arrested gang members in ways that cast the arrests and the charges
as legitimate. The defense attorney is often the sole spokesperson (if one is
sought) for the “other side” of a gang member’s story. Generally, journalists
do not interview gang members themselves, nor do they seek statements
from gang members’ families, friends, and teachers.

Although the young attackers’ case was often represented in binarisms,
such as white versus Mexican or citizen versus immigrant, the case itself
was not nearly this simple because the lines demarcating interests and alle-
giances were neither neat nor stable. The victims were not exactly the targets
of the attackers, and the attackers were not quite the targets of Proposition
21. Manduley, half-Latino, was accused of participating in an anti-Latina/o
hate crime. The adolescents attacked legal immigrants, but they believed
they were assaulting “illegal aliens” Because youth of color were targeted by
the proposition, they had the most to lose if the proposition was not over-
turned, and yet youth of color such as Ortega were not involved in the legal
challenges at all. The assailants’ minimal sentences and failed legal chal-
lenge assigned valueless-ness not only to their Mexican victims but also to
undocumented immigrants and criminalized youth of color. The suburban
youth aligned themselves with the state, which tells us that their attacks were
not disconnected from but rather reflective of the state’s sanctioned violence
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against undocumented Latina/o immigrants. The court’s decision that Prop-
osition 21 was legitimate ultimately evidences the valueless-ness of criminal-
ized youth of color, while the young San Diego assailants’ lenient sentences
remind us that societal value is unequivocally accorded to white suburban
boys.

As T write about this particular case’s injustices, I struggle with the con-
tradiction that U.S. law not only defines injustice but also institutes multi-
ple punishments for those passively not committing de facto status crimes.
When we insist that law recognize the value of victims’ lives, we are essen-
tially demanding that lawbreakers receive harsher prison sentences, which
validates and substantiates the power of the criminal justice system to de-
termine whose lives are socially valuable and whose are less so. As Rent-
schler writes, because “victims function as the corporeal texts of trauma and
victimization,” their suffering “proves the significance of punishing crime
and its offenders”'°® The criminal justice system affirms and even partly de-
termines a social group’s human value. If the victims are socially valued, it
seems more likely that their assailants will receive longer sentences, whereas
if the offenders are assumed to be socially valuable, they are likely to be given
more lenient sentences. In the latter case, the experience of being the target
of a racially motivated and unduly violent hate crime is liable to be trivial-
ized. Furthermore, because the “value of life” is measured by and made in-
telligible through the criminal justice system, the lives of the attackers and
their victims are assigned value and valueless-ness not only in relation to one
another, but also in relation to already not-valued others. Hence, the cost of
securing value for elderly migrant workers Irigoyen, Ayala, Roman, Juarez,
and Ramos is steep and paid by someone else—by youth and young adults
of color whose bodies happen to be the real world referent for that always al-
ready criminal figure targeted by Proposition 21 and its draconian measures.
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Beyond Ethical Obligation

What makes a human monster a monster is not only that it is an
exception to the form of the species but also that it introduces dis-
order into the legal system.

— Michel Foucault, Abnormal

Oun Roo Chhay was ambushed by members of a gang that called itself the
Local Asian Boyz (LAB) in the parking lot of his apartment building in
the Rainer Valley neighborhood of Seattle, Washington. He was 20 years
old when he was murdered. Four young adults were arrested for his mur-
der; three were convicted. Kim Ho Ma, only a high school sophomore, was
among those convicted. Ma was tried as an adult because Washington state
law mandates that 16 and 17 year olds be tried as adults for first-degree man-
slaughter. He was convicted and sentenced to thirty-eight months in prison.
In 1997, he was released for good behavior after serving twenty-six."

But because Ma was not just a gang member in the tenth grade but also
a Cambodian refugee,® when he was released for good behavior, he was

>> 61
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“released” into INS custody. Because he was a noncitizen and his sentence
was for more than one year, his crime was defined as an “aggravated felony”
This mandated his deportation under the newly implemented Antiterrorism
and Effective Death Penalty Act (AEDPA) and the Illegal Immigration Re-
form and Immigrant Responsibility Act (IIRIRA) of 1996.> However, Cam-
bodia did not have a repatriation agreement with the United States when Ma
was convicted.* Once in INS custody, Ma had no release date to look forward
to or to dread. He could have been held indefinitely along with a few thou-
sand other immigrants who were given orders of removal but who could not
be removed.® Referred to as “lifers” or “unremovables,” these INS prisoners
were either “stateless” or nationals of countries that did not accept criminal
deportees, such as Cambodia, Cuba, Laos, Iraq, Libya, Vietnam, the former
Soviet Union, and Iran. Some were like the Mariel Cubans, not criminal
aliens but expected to become so if given the opportunity, and categorized
by immigration law as simultaneously “inadmissible” and “unremovable.”®
Criminal, noncitizen, and essentially stateless, Ma and other lifers had no
future and no rights.

Technically, the INS could not hold all immigrants indefinitely; it could
detain people ordered deported for only 9o days, but “criminal aliens” were
an exception. For “criminal aliens” who could not be deported, the rules were
less clear, and the INS was less inclined to comply with them. The agency
had leeway with “unremovables,” which the government took to mean life-
time detention if necessary. During his detainment, Ma fought the INS for
years, attempting to procure his freedom, and in 2001, he succeeded. In the
consolidated cases of Zadvydas v. Davis et al. and Ashcroft v. Ma heard by
the U.S. Supreme Court, the justices ruled that the INS could not hold “un-
removables” for longer than six months if deportation was not likely within
the foreseeable future. This victory did not pertain to the Mariel Cubans and
other “inadmissible” nondeportable lifers.” For Cambodian detainees such
as Ma, the victory was short and sardonic; the unforeseeable future became
the sudden and unexpected present less than a year later. In March 2002,
Cambodia signed a repatriation agreement with the United States, and the
23-year-old Ma was among the first deported in October of the same year.

Criminal aliens are difficult to defend because they occupy so many un-
sympathetic statuses. As both a U.S. gang member and a Cambodian refugee,
Ma embodied the stereotype of the “criminal alien” that is so often deployed
to bolster support for punitive immigration laws and policies such as the
AEDPA, the ITRIRA, and California’s Proposition 187.° Activists seeking pub-
lic sympathy must repudiate gang members as people who matter because
unlike undocumented workers and mixed-status families, gang members,
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whether immigrants or U.S. citizens, cannot be recuperated into U.S. norms
or according to “American” values. They do not appear to make rational or
normative choices. In fact, their choices do not make sense to most law-
abiding U.S. citizens and residents because gang crime has already been
interpreted as senseless and unprovoked. Gang members are too unsympa-
thetic, too irredeemable, and too unreadable. They are rendered illegible as
victims and irrational as victimizers. Ma’s case would not be compelling at all
if he could not be represented as rehabilitated, if gang membership was his
present and not his past, if he had entered illegally rather than lawfully, or if
his family had not fled Cambodia under Pol Pot’s regime.’

Clearly, gang violence is nothing to celebrate or excuse, but being a mem-
ber of a gang should not be a self-evident explanation for why contempo-
rary gang members—inner-city gang members of color'’—are depicted and
dealt with so differently from other perpetrators who commit equally violent
crimes. Gang-related crime is even classified as belonging to a different class
and caliber of violence than the very same crimes committed by nongang
members. This matters because, for all intents and purposes, gang members
and those mistaken for gang members are almost exclusively conceived of
as young men from impoverished neighborhoods of color. As a result, both
how we make sense of gang membership and how we make gang violence
make sense have consequences that extend far beyond actual gang members
and their territories. How racial masculinity is constructed through the figu-
ration of the “gang” impacts how surveillance and sentencing will be con-
ducted. How race and space are imagined governs how neighborhoods of
color and their residents will be managed.

Ineligible for personhood and beyond ethical obligation, gang members
are, in Lindon Barrett’s words, the “dismembered others” of so much that
Americans value. As Barrett explains, “value remembers itself by dismem-
bering the Other”'! Literally and symbolically, criminalized people of color
must be maimed or murdered, detained and disregarded in the name of
“protecting” all that Americans are taught to value, such as family, private
property, and U.S. citizenship. This is why gang members are so central to
immigration debates and discourses of U.S. citizenship. Criminalizing gang
members always simultaneously valorizes middle-class America and also
validates the historical and present-day practices that work to isolate, seg-
regate, and alienate criminalized neighborhoods of color. Suspending the
demand and the impulse to disavow gang members and exclude them from
our claims for justice enables us to consider how gang membership might
be more than an identity and an affiliation. How can we read gang member-
ship as a form of noncitizenship, and, along these lines, to what extent does
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the gang member as a social and cultural construct influence immigration
legislation? How might we explicate the legal and political investments that
discursively and juridically connect inner-city gang members to noncitizens
of color? And how do these same investments recruit people of all colors
from all legal statuses to repudiate young men of color like Ma so absolutely?

The criminal justice system and immigration law depend on understand-
ing crime, criminality, and criminals as evidence for and as emblematic of
populations and places ineligible for personhood—legal universality’s neces-
sary fiction that violently yet surreptitiously divests communities of color of
“inalienable” rights. Analyzing the justice system this way reveals the way in
which criminalized people of color cannot access legal protection. They can-
not access legal protection because they are the people against whom the law
must discriminate in order to protect everyone else against discrimination.
In other words, legal equality is possible for everyone else because criminal-
ized populations of color are ineligible for rights and personhood. Hence,
when we point toward representations of contemporary gang members as
evidence for the ways in which entire communities of color are criminal-
ized and stereotyped, we may miss how the gang member, like the “illegal
alien,” is both an effect and an object of criminalization, not the “truth” be-
hind moments of misrecognition. To analyze otherwise, to scrutinize crimi-
nalization as a process of devaluation and state regulation, it is necessary to
examine how gang members are (mass) manufactured as incorrigible crimi-
nals who are beyond even unsympathetically begrudged ethical obligations.
This chapter offers a reading of criminality as a signifier for populations and
places rendered ineligible for self-determination and sovereignty by exam-
ining how race, criminality, and irrationality are produced and naturalized
as co-constitutive. Analyzing the logic, laws, and storylines that fuse gang
membership to racial masculinity and impoverished spaces helps us to ex-
plicate why criminalization as both a disciplinary and regularizing process of
devaluation does not just exclude some people from legal “universality” but
makes their inclusion a necessary impossibility.

Criminal in Body and Being

In 1983, President Ronald Reagan established the Presidents Commission on
Organized Crime.'? In 1984, the commission held a hearing regarding Chi-
nese, Japanese, and Vietnamese gangs, believed to be “emerging” organized
crime groups.'® According to the commission and its expert witnesses, Asian
gangs did not act like U.S. black and Mexican American gangs because Asian
gangs were not concerned with territory, which, in turn, made them difficult



BEYOND ETHICAL OBLIGATION >> 65

to locate and infiltrate. Although Southeast Asian gangs were not considered
organized crime groups like their Chinese and Japanese counterparts, they
were often included in the congressional hearings on organized crime be-
cause they were imagined to be more vicious and more villainous than other
racial and/or ethnic gangs. For instance in 1991, Sergeant Douglas Zwemke
of the San Jose, California, Police Department emphasized in his testimony
that “in the nearly 16 years since the fall of Saigon, those Vietnamese pre-
disposed toward crime have been involved in almost every type of crime,
leaving virtually no illegal stone unturned”'* At the same Senate hearing,
FBI Director William S. Sessions insisted that “after the Vietnam War, the
United States experienced a significant influx of Vietnamese gang refugees.
The criminal element among these refugees rapidly formed street gangs,
which now engage primarily in theft, home invasions, drug dealing, kidnap-
ping and extortion”'* Vietnamese criminal street gangs were also considered
“extremely mobile” and “very difficult to identify;” seemingly unconnected
to a particular place and even disloyal to their own: “Gang members are fre-
quently changing allegiances, if you call it that, from one group to another
and moving on to a new jurisdiction quite rapidly”*

At a separate Senate hearing in 1986, national anxieties over Asian gangs
prompted Congress to begin thinking about how to use immigration law
as a way to complement criminal law, fearing that it had become too easy
for “undesirables” to become U.S. citizens: “Chinese and Vietnamese crime
members are often naturalized U.S. citizens, and we may need to look at the
immigration laws to determine if we need to bolster them in order to deport
those few among them engaged in violent crime”'” Southeast Asian gangs
were uniquely unnerving for law enforcement and legislators from the mid-
1980s to the early 1990s because, unlike other gangs, Southeast Asian gang
members could not be deported and were difficult to contain; they were si-
multaneously mobile and “unremovable”

The juridical recognition of personhood for legal immigrants and U.S. cit-
izens does not protect gang members’ inalienable rights because gang mem-
bership is a de facto status crime. De facto status crimes empower the crimi-
nal justice system in concert with other disciplinary apparatuses to revoke
not only gang members’ rights but their right to have rights. Although the
“rule of law” is supposed to render all people in the United States formally
equivalent,'® it does not really apply to gang members because gang mem-
bers are multiply constructed as criminal in “being” To examine how and
why gang membership is criminalized in ways that can divest legal residents
and U.S. citizens of color of their inalienable rights, it is crucial that we sus-
pend the impulse to analyze the gang member as a racial stereotype or as a
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race-neutral code word for race. Contemporary narratives of gang member-
ship are key to understanding how racial difference works to signify ineligi-
bility to personhood and how criminality works to reify that signification.

What differentiates the murder of Oun Roo Chhay from murders com-
mitted by nongang members is that Kim Ho Ma was criminalized before the
crime; he was guilty of being a member of the Local Asian Boyz and for as-
sociating with other members of the LAB. Ma did not need to be the person
who pulled the trigger to be guilty of Chhay’s murder. The jury found him
culpable for the victim’s death.'” No one knew if he was one of the two shoot-
ers, but no one needed to know. The seriousness of the crime was not the
crime itself—the murder of another not-valued gang member.*® The serious-
ness of Ma’s crime was being part of a group of young men who identified
themselves as gang members.

For a gang member, to be criminalized is not contingent upon committing
a violent crime; the gang member is criminalized because he or she might
commit crimes in the future. Gang members are imagined as criminal in
being, as predisposed to criminality and as unreformable. This belief is con-
cretized in gang enhancement sentencing, and for Ma, it was also reaffirmed
by the Board of Immigration Appeals. Ma arrived in the United States with
his family in 1985 as a state-sponsored refugee when he was 7 years old.*!
Until he became an adult at age 18, he could not protect himself against de-
portation because noncitizen minors cannot apply for naturalized citizen-
ship on their own. They can acquire only derivative citizenship when their
parents are naturalized.”” Ma would not have been charged with committing
an aggravated felony had he been tried as a juvenile, but under Washington
state’s criminal law, he could be tried and convicted as an adult at age 17. In
other words, Ma was an adult in criminal law, but a minor according to the
Immigration and Nationality Act. He could be deported, but he could not
apply for naturalized citizenship to protect himself against deportation.* Ma
never had access to a second chance.

Although Ma’s refugee status complicated and exacerbated his situation,
he was not unique. On the contrary, he was part of a population targeted for
early and repeat incarceration. For gang members, it is not just illegal to wear
specialized colors and clothing or to make a living through the underground
economy, it is also criminal for gangsters to associate with other people pre-
sumed to be gang members or to stand on street corners. Anti-gang legisla-
tion criminalizes gang members’ relationships to public space, community
networks, and social institutions—even gang members’ aesthetic choices are
demonized, disciplined, and regulated.** If everything and anything these
youth do and do not do is already a crime, what law-abiding options do gang



BEYOND ETHICAL OBLIGATION >> 67

members have? How should we untangle the ontological processes that ren-
der them always already criminal in body and being?

Psychiatric Residues

Because he was a gang member, Ma’s motives could never have mitigating
factors, and his actions would always receive harsher punishments, which
is why the details of Chhay’s murder were so much less important than the
fact of his death. Ma participated in killing Chhay, but no one wanted to
know why. The people making decisions about Ma’s future already knew
all they needed to know. Before he challenged the constitutionality of in-
definite detention, Ma tried to apply for asylum and withholding of de-
portation. He was denied both, as well as bail.*> As the immigration judge
Anna Ho maintained, “no amount of bail would be able to guarantee the
community’s safety”?® Part of Judge Hos decision to deny Ma bond was
premised upon psychologist Carla van Dam’s report, which concluded that
Ma was dangerous. Ho summarized the report by highlighting all the mo-
ments when Ma’s responses did not correlate with the reality they already
knew—all the moments when it seemed he lied. They believed he was in a
gang. Ma said he was not, but then later admitted that he was. Ma denied
drug and alcohol abuse, but the report stated he was drunk and high when
he was arrested.”” He was convicted of a crime that he believed he did not
commit: “According to this information, respondent [Ma] did not admit
that he had anything to do with the crime of which he was convicted. Ac-
cording to this [psychological] report, respondent states, “There’s nothing to
talk about. I was charged with it [manslaughter]. I was there. I didn't know
what was happening. I didn’t have a gun. I didn't have nothing. I didn't
know. I didn’t say nothing in my trial’ ”*®* Because Ma refused to recognize,
and thus failed to recite, that the officially documented details of his case
were representing a reality he had actually experienced, Ho could find no
evidence of his regret: “Obviously, respondent feels absolutely no remorse
for what he has done”* Ho’s responsibility was to decide whether Ma was
sorry for the crime he was not convinced he had committed. She believed
his lack of regret was transparent (“obvious”) because Ma did not accept
(or respect) the premise of his conviction. Ho and Van Dam’s imposed in-
terpretation of Ma’s actions directly opposed his performative answers as a
suspect who pleaded not guilty. Ma was subjected more than once to the
kind of power-knowledge that enabled psychologists, immigration judges,
and INS agents to “know” all about him yet simultaneously render anything
he said, perceived, or felt irrelevant.*®
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This kind of power-knowledge emerged through psychiatry, which pos-
sesses what Michel Foucault calls a “Psy-function” (referring to “the psychi-
atric, psychopathological, psycho-sociological, psycho-criminological, and
psychoanalytic function”).** This, he argues, “became both the discipline and
the control of all the disciplinary systems” by the beginning of the twenti-
eth century,®® as well as the discursive regime that “performed the role of
discipline for all those who could not be disciplined.”** Ma could not be re-
habilitated if he could not accept that his experience was the same as Van
Dam and Ho’ interpretation of his actions. However, if he were to acknowl-
edge and agree with their interpretation, he would be validating both the
knowledge that had the power to convict him in the criminal justice system
and the premise for his indefinite detention by the INS. He neither confirms
nor denies, but his commitment to illegibility does not convey the complex-
ity of his situation nor of his personhood. He reads simply as merely some-
one who lies.

His illegibility is a by-product of disciplinary power. According to Fou-
cault, because disciplinary systems “tend toward isotopy” (in that different
disciplinary apparatuses connect and converge with one another but not
completely), disciplinary power will always produce “something like a resi-
due. . . . There is always something like ‘the unclassifiable’”** An INS pris-
oner who has been ordered deported but who cannot be repatriated, who has
already served his criminal sentence yet remains incarcerated as a civilian, is
such an unclassifiable, “unremovable” residue. The “Psy-function” structures
Ma’s legal conundrum because his rehabilitation requires his confession (as
a convicted criminal), but an admission of guilt only justifies his detention
(as a noncitizen). He attempts to evade the charges altogether by refusing
to acknowledge or affirm others’ interpretations that the events leading to
his conviction were ones he had actually experienced, admitting only that “I
was there” The power-knowledge produced through the “Psy-function” also
transforms the suspect who refuses to admit guilt into a pathological liar by
transforming the suspect’s not-guilty performance into a sign that he or she
is a danger to society, into a symptom of the modern-day madness of mon-
strosity, a sociopathology.

The Sociopathic Condition of Irrationality

Sociopathology is the antisocial personality disorder often ascribed to gang
members, and the absence of guilt is one of its primary symptoms. Lewis
Yablonsky, criminologist and social psychologist, writes, “Guilt is an un-
known experience for the sociopath who has no controlling superego. The
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sociopath has no automatic self-punishment that goes along with the com-
mission of immoral and unethical acts. They behave irresponsibly, untruth-
fully, insincerely, and antisocially without a shred of shame, remorse, or
guilt. . . . Their regret is not sincerely felt”*> Yablonsky is a consultant and
expert witness for more than 300 gang-related court cases; his opinions mat-
ter for many youth who face extended prison terms because they have been
accused of gang activity. In most of his testimonies, Yablonsky is called upon
to determine whether or not the accused is a gang member, which works
against the common perception that gangsters are easily discernible from the
rest of the population. Having spent fifty years studying the behaviors and
personalities of gang members prior to and after becoming an expert wit-
ness, he believes that “many, if not most, gangsters are sociopaths.”** He has
deduced that a gang member “does not have the ability to identify or empa-
thize with any others. He [the gang member] is thus capable of committing
spontaneous acts of ‘senseless’ violence without feeling concern or guilt”>”
Interpreted in this way, “senseless” is not a conscious act of random violence
that might be used to intimidate nongang members and neighborhood resi-
dents. For Yablonsky, “senseless” is much more literal: It is evidence of a “dis-
abled” conscience, a conscience that lacks both sense and sentiment. As he
asserts, “sociopathic youth” are “socially disabled” and have been “character-
ized by what has varyingly been called a ‘moral imbecility’ or a ‘character
disorder’ ”*® Yablonsky ascribes disability and illness to sociopathology in
order to characterize gang members as persons inherently and permanently
unequal in capacity and ability, not unwilling but unable to be compassion-
ate and empathetic.

Disease and disability figure centrally whenever there is the need to rep-
resent state-sanctioned violence as necessary for national survival. Disability
is the language of devaluation, contagion, and control. Metaphors of disease
and infection are scattered throughout the 1997 Senate Hearing on Interstate
Street Gangs, constructing gang members as physical threats to the health
and well-being of the national body. Gang activity was represented as a “so-
cial disease of crime,”** young people could become “infected with gang vio-
lence,’** and the federal government needed to get “this epidemic under con-
trol”*' Gang membership registered as dangerously viral, remaking victims
of poverty into pathogens targeted for eradication.

Because they were evolutionary markers of disability or incapacity, race,
culture, and world region were central to the scientific production of bodily
difference as a signifier for legitimate discrimination.** For instance, in 1866,
babies with Down syndrome, which was then called “Mongolism,” were
thought to be anomalies of the Caucasian race that evidenced a biological
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regression from the modern Caucasian to a primitive Mongol.** As disability
studies historian Douglas Baynton writes, it was common for nonwhite races
to be “routinely connected to people with disabilities” in the mid-nineteenth
century because both “were depicted as evolutionary laggards or throw-
backs** As signifiers for various disabilities and evolutionary regression,
race, nationality, and ethnicity justified social and material inequalities and
were used to defend slavery and restrict immigration.*> Women’s bodily dif-
ference was assumed to evidence mental inferiority and was used to argue
against women’s rights and suffrage.** A woman’s physical and mental fra-
gility would ensure her disablement, anti-suffragists posited, if women were
given the right to vote. Some even believed that a woman’s reproductive or-
gans would be debilitated if she used too much brain power by acquiring an
education.”” More recently, homosexuality was considered a mental illness
and was used to exclude lesbian, gay, bisexual, transgender, and transsexual
(LGBT) people from immigrating; people diagnosed with HIV or AIDS were
also inadmissible until 2010.** Medical insurance requires that transgender
persons seeking sex reassignment pathologize themselves and perform dis-
ability, mental illness, and/or psychological trauma.*” Historically, social dif-
ferences worked as signifiers for undeveloped minds and defective bodies.
Race, gender, nationality, culture, and sexuality were variously deployed as
markers for moral deficiencies, intellectual incompetence, compromised
immune systems, and less-than-fit bodies.* As Baynton contends, “the
concept of disability has been used to justify discrimination against other
groups by attributing disability to them”*' Because disability has figured so
prominently in establishing the historical meanings of equality and in nat-
uralizing the justifications for inequality, inscribing disability and disease
onto criminalized bodies of color, whether as diagnosis or as metaphor, ap-
pears seamless.

Discrediting eugenic and related theories eventually rendered biological
or physiological racial difference an unreliable signifier for various disabili-
ties and susceptibilities. This enabled able-minded and able-bodied people
of color to insist that people “equal in capacity” should be treated equally.>
But normalizing racial difference as immaterial to “universality,” “normal-
ity, and “rationality” stabilized and naturalized hierarchies of human ability
and capacity, universalizing certain norms and ideals of bodies and minds as
defining and definitively universal human properties. In other words, rede-
fining who could be human also reified the criteria for who could not. Those
perceived to have disordered minds and disabled bodies were the residue of
these reconfigured disciplinary apparatuses, still leftover as “the proper sub-
ject for discrimination.”*
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Although sociopathology is defined as a personality disorder and de-
scribed as a mental illness or as a social disability, it reads and functions as
the manifestation of a “condition.” According to Foucault, “The condition is
a sort of permanent causal background on the basis of which illness may de-
velop in a number of processes and episodes. In other words, the condition
is the abnormal basis upon which illnesses become possible.”** The concept
of the condition emerged in the late nineteenth century,®® when childhood
became the focus of psychiatry and “the instrument of its universalization.”>®
The instability of childhood as a fragile and unbalanced but not necessar-
ily pathological state becomes the object of psychiatry’s knowledge and the
source of its power.”” Generalizing psychiatric power depended upon the de-
pathologization of its objects of knowledge and targets of discipline, which
Foucault argues, gave rise to the condition®® as “a privileged psychiatric ob-
ject” precisely because it is “not exactly an illness”*® The use of “condition”
can avoid invoking discredited eugenic discourses while still labeling indi-
viduals and/or their behavior as fundamentally, inherently, and unpredict-
ably “abnormal” As Foucault explains:

A condition can produce absolutely anything at any time, and in any order.
Both physical illness and psychological illness can be linked with a con-
dition. . . . It allows any physical element or deviant behavior whatever,
however disparate and distant they may be, to be connected with a sort of
unified background that accounts for it—a background that differs from
the state of health but nevertheless is not an illness. . . . It refers to non-
health, but it can also bring into its field any conduct whatsoever as soon
as it is physiologically, psychologically, sociologically, morally, and even
legally deviant.*

Because it is unpredictable, abnormal, and illegible, sociopathic behavior
is the manifestation of a condition, an incurable foundation for incorrigible
conduct of all kinds, manifesting as both a moral deficiency and a social dis-
ability, as more than predisposed to violence and vice, degeneracy and de-
viance. In fact, because “abnormality” is the sociopath’s afflicted core, even
(what is presumed to be) socially acceptable behavior is transformed into a
symptom of sociopathology. As Yablonsky emphasizes, “sociopaths, most of
the time, appear to speak and behave in ways that are socially acceptable . . .
a sociopath, to the untrained eye, can appear intelligent, charming and con-
siderate. . . . The sociopaths’ overt appearance belies their underlying amoral
character disorder”®' Even though how they act “most of the time” is “intel-
ligent, charming, and considerate,” it does not matter because such “socially
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acceptable” conduct is “abnormal” behavior for a social deviant and only
provides further evidence of his or her sociopathology. If acting “normal” is
symptomatic of sociopathology as a “condition,” how would one ever dem-
onstrate reform or rehabilitation?

Spatial Disablement

The fictive underlying “condition” that sometimes manifests as the socio-
pathic behavior of gang members has been imagined and managed as if it
were inherited genetically and/or transmitted spatially. The emergence of the
“condition” was accompanied by “the need to discover the background-body
... that by its own causality confirms and explains the appearance of an in-
dividual who is the victim, subject, and bearer of this dysfunctional state”*?
According to Foucault, the “body behind the abnormal body” was traced to
“the parents’ body, the ancestors’ body, the body of the family, the body of
heredity”** Contemporary gang membership, however, has been inextricably
linked not only to the body of the family and its ancestors but also to the seg-
regated spaces where impoverished people of color live. In this logic, those
who may or may not choose gang membership live in spaces that render them
“less capable” of resisting their latent but easily activated “sociopathic tenden-
cies” and make them more susceptible to gang recruitment—a perspective
behavioral geneticist David Lykken refers to as “nature via nurture.”**

Because media representations of gang violence deny reason but not
agency, it makes sense that eliciting sympathy for Ma and the criminalized,
racialized poor often rationalizes “irrational” crimes (and victims’ responses)
as understandable and perhaps necessary reactions to difficult, dangerous
environments. Race underlies the “condition” as a “permanent causal back-
ground” “Irrationality” and “senselessness” are not only “symptoms” that
suggest “sociopathic tendencies” but also signifiers for racial difference and
spatial disablement, such as the inner-city cultures of segregation and the
war-torn cultures of Southeast Asia and Southeast Asian refugees. Ma’s sup-
porters portrayed him as a victim of violent places and violent people to de-
pict him as sympathetic. Ma himself narrated his behavior to Judge Ho as an
effect of witnessing extreme violence under the Pol Pot regime, which Ho
read and trivialized as just another excuse for his unwillingness to reform:
“According to this report, respondent blames his problems on his witnessing
of other violence and persecution in his home, Cambodia.”®® Ma’s lawyer, Jay
Stansell, wrote an article on Ma’s case for a collection about race, law, and
psychology with the Seattle activist and educator Dori Cahn. In their essay,
they also attributed Cambodian-American gang violence to Cambodia:
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Children growing up in an environment where guns are the currency of
dialogue, such as Cambodian children under the Khmer Rouge and in Thai
refugee camps, absorbed the lessons of how to use violence. For these youth,
the violence often associated with gang life may have made total sense as a
response to the hostile environment in which they found themselves.*®

To counter the accusations of irrationality and senselessness, which are
simultaneously associated with gang violence and unreformability, Stansell
and Cahn rationalize gang violence and mitigate youths’ culpability by rep-
resenting them as victims of space or as vulnerable to irreversible spatial dis-
ablement. Believed to be subjected to their natural and man-made environ-
ments, people of color are represented as products of environments that are
identified as the cause, rationale, and evidence not only for a population’s in-
ability to access political and economic equality but also for its vulnerability
to state-sanctioned violence.

This invented “condition” of susceptibility to spatial violence naturalized
colonialism, enslavement, and genocide because it explained why in some
global regions people were masters of their own (and others’) environments
while in other parts of the world people were subjugated by other human
beings. Social theorist Denise Ferreira da Silva has named this condition
“affectability” As she defines it, affectability is “the condition of being sub-
jected to both natural (in the scientific and lay sense) conditions and to oth-
ers’ power.”®” People of color were not imagined as being able to actualize
the principles of self-determination as if they were not guided by an interior
consciousness able to analyze and rationalize; instead, they were seen as gov-
erned by instinct (outer-determined or easily affected by others) rather than
guided by reason (self-determined).

Space does not only explain and naturalize human beings’ subordination;
it was and continues to be central to engineering some of the most violent
forms of exploitation. The violences of sovereignty were executed by manip-
ulating and reinscribing space. Postcolonial theorist Achille Mbembe argues
that space and race were essential to colonization.

Colonial occupation itself was a matter of seizing, delimiting, and assert-
ing control over a physical geographical area—of writing on the ground
a new set of social and spatial relations. The writing of new spatial rela-
tions (territorialization) was, ultimately, tantamount to the production of
boundaries and hierarchies, zones and enclaves; the subversion of existing
property arrangements; the classification of people according to different
categories; resource extraction; and finally, the manufacturing of a large
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reservoir of cultural imaginaries. These imaginaries gave meaning to the
enactment of differential rights to differing categories of people for difter-
ent purposes within the same space; in brief, the exercise of sovereignty.
Space was therefore the raw material of sovereignty and the violence it car-
ried with it.%®

Violent spatial practices were not attributed to colonial oppression but to a
population’s supposed inferiority.

In the contemporary era, such spatial practices enable exploitation not
only in U.S. neighborhoods targeted for surveillance but also in those places
that so many immigrants and refugees called home before their resettlement
in the West. During the 1970s and 1980s, leading into and following the world
recession, many economically vulnerable nations had to undergo structural
adjustment. The World Bank and International Monetary Fund (IMF) re-
quired desperate nations to “structurally adjust” their laws, economies, and
state services to make themselves more globally competitive. Structural ad-
justment loans required borrowing countries to agree to certain terms, such
as privatizing public services, removing import restrictions, or devaluing the
local currency.®” These programs contributed to making living and working
conditions both unlivable and unworkable by requiring nations to cut work-
ers’ wages and reduce government spending on welfare, health care, and so-
cial services. When the prices of raw materials dropped in the 1980s to their
lowest since 1930 (partly as a result of the global recession and partly as a
result of technology that created substitutes for foods such as cocoa), nations
found themselves unable to make a dent in the debts they owed to the United
States, Europe, and Japan.”® As a result, already struggling nations found
themselves accruing more loans to pay off old debts, and because interest
rates increased each year, their debts also continued to appreciate year after
year. Rather than subsidizing interest rates, decreasing the amount of money
owed, or absolving debts completely, the World Bank and the IMF invested
more resources in structural adjustment loans.

While transnational corporations, international investors, and domestic
businesses with markets overseas prospered in nations involved in struc-
tural adjustment programs, the economies of the global South did not reap
the promised benefits.”* The structural adjustment program proposed that
the required restrictions would minimize inflation rates and make local in-
dustries more efficient and competitive; proponents’ reasoned that opening
more sectors to foreign investment, controlling government spending, and
allowing the market to dictate local spending would all help the global South
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become less dependent on capital from abroad. However, structural adjust-
ment actually made nations more economically dependent and significantly
augmented their already unpayable debts. Between 1980 and 1990, the num-
ber of people living in poverty in Latin America rose by 5o million.”?

Capital actively maintains impoverished spaces because it depends on
the spatialization of persistent poverty for profit. To maintain and natural-
ize impoverished world regions, space is often read and represented as time,
as a moment along a predetermined timeline along which all nations evolve
toward becoming a “modern” nation equivalent to a European country or to
the United States. Descriptors we often use to refer to nations in the global
South reflect this way of thinking. “Newly industrialized” or “developing,
for instance, suggest that people who live in certain areas are impoverished
and highly exploitable because their country is “not-yet” like the United
States. Reading space as a moment in time not only disconnects persistent
poverty from global capital, but also conceals that impoverished places are
violently created and maintained within the nations of the global North as
well.”® This prevailing narrative of capital development, political philosopher
Massimiliano Tomba argues, is highly problematic because it assumes “a pre-
determined route in the history of all countries””* In actuality, when corpo-
rations directly compete with each other in the world market, they augment
their profits by “seek[ing] out or creat[ing] geographic areas with different
labour powers,” places where people can be paid less and/or products can be
produced for less.”®

Hence, while structural adjustment programs steadily undermined state-
assisted capital in the global South, technological advances modified how
products were manufactured, not only opening up new markets but also
locating new sources of cheap labor to become the new producers of sur-
plus value. Structural adjustment undermined nations’ abilities to regulate
their economies, manage their national resources, and offer public services
because the terms of these loans required borrowing countries to adopt de-
regulation and anti-labor policies, accurately described by political analyst
Walden Bello as “coerced competition””® While state control of resources
need not be romanticized, it is important to keep in mind that the IMF
and the World Bank attacked state property by making loans contingent on
adopting deregulation policies. Attacking state property in poorer nations
meant destroying the basis for communal property—or what we might refer
to as “the commons,” the natural and human-made resources that should be
accessible to and free for everyone, such as water, land, and knowledge.””
Closing off nationally controlled natural resources and state services was a
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means to terminate “communal control of the means of subsistence.””® Turn-
ing collective property over to private ownership and privatizing public ser-
vices threaten “the right to subsist””’

When geographically bound on privately owned land, the commons cease
to be communal. Capitalists control labor through manipulating space and
its use values—such as restricting indigenous access to ceremonial places,
polluting drinking and fishing waters, shutting down factories, or build-
ing shopping centers. When capital manipulates space, it also disrupts or
changes people’s relationships to multiple spaces. As the Marxist scholar-
activists known as the Midnight Notes Collective argue:

When communal land in Nigeria is expropriated or when the policy of
free housing for workers is abolished in China, there must be a matching
expropriation in the United States, be it the end of a “good-paying” fac-
tory job in Youngstown, the destruction of a working class community in
Maine, or the imposition of martial law in New York City’s parks.*’

Midnight Notes terms these structurally interconnected and interdepen-
dent processes that work to alienate people around the world from natural
resources the “new enclosures”® Collective members George Caffentzis
and Monty Neill explain that “capital is ever watchful to enclose any new
commons that might be constituted by workers . . . to eliminate all forms
of shared subsistence, from the right to land, to food subsidies, to pub-
lic schooling and health care”® Through private property ownership and
privatization policies, capital literally and figuratively “encloses” natural and
necessary resources. Sometimes the resource “enclosed” is labor itself, like
“export-processing zones” in Cambodia and maquiladoras (manufacturing
plants) in Mexico. Even people whose unemployment is essential to ensure
that corporations profit are subjected to enclosure; their incarceration in
prisons and detention centers neutralizes political and social unrest.** The
spatial reorganization of capital and labor not only dislocates workers from
their homes and nations; it also dispossesses them of their own histories and
strategies of struggle. Social movements against corporate capital and state
violence are always simultaneously struggles over the control of space, over
the power to access, own, use, and redefine it.

Securing Civil Rights through Interracial Violence

Attempts to rationalize Southeast Asian criminality and gang membership
often attribute criminal activities, violent behaviors, and juvenile delinquency
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to the spaces within which Southeast Asians live (the inner city) and/or the
spaces they left behind (Southeast Asia). Where people live certainly impacts
people’s lives, but when living in poor, predominately black urban areas be-
comes a primary explanation for Southeast Asian social deviancy, it natural-
izes the inner city as an inherently violent space while representing refugees
as out-of-place, hapless victims unfairly deposited in someone else’s space. In
this narrative, Asian racial difference in black residential space is described
as the reason why Southeast Asian youth experience violence and the rea-
son why they become violent themselves. Partly a consequence of simplify-
ing race and processes of racialization to a black/white binary, such research
reveals that some policy-makers and analysts cannot envision criminality
without referencing black racial difference.

“Experts” on Southeast Asians as well as popular commentators repre-
sented Ma as a victim of urban spaces of color. The Associated Press attrib-
uted Ma’s gang affiliation to his impoverished neighborhood and neighbors
of different colors:

In America, Kiny’s first home was a housing project in Seattle caught in the
middle of a new war—between black and Hispanic gangs. Kim and his
Cambodian American friends were different enough to become a tempt-
ing diversion in that war, with both sides taunting or beating them for
sport. . . . On the streets, they grew tough, determined never to be pushed
around again.®*

Like many others, this author blamed black and Latina/o youth and space
for Southeast Asian social deviancy. Unlike studies about delinquent black
youth, which often blame their family structures, studies concerning socially
deviant Southeast Asian youth do not hold refugee parents fully responsible
for their children’s wayward ways. Lykken holds black and Latina/o youth
just as responsible for Southeast Asian delinquency as the youths’ parents:
“Not all Southeast Asian families are successful after transplantation to the
United States. When the parents themselves are slow to adapt to the new
culture, their children may find the lure of the peer culture irresistible”®* In
Lykken’s analysis, Southeast Asian youth are already weakened by families
unable to assimilate quickly and completely. Upon resettling into poverty-
stricken urban areas where gang violence thrives, they fall prey to the inner
city and its residents.

Likewise, Donald Kodluboy, a licensed school psychologist, declares that
gang formation was geographically incompatible with Southeast Asia. Re-
searching Southeast Asian youth in Minnesota, Kodluboy claims that gang



78 << BEYOND ETHICAL OBLIGATION

activity was (mis)learned in the United States: “Many Asian gangs originally
formed in American cities as protection or fighting gangs. The reasons for
their formation in the absence of any historical or cultural basis include ra-
cial, geographic, economic and linguistic isolation as well as direct rejection
by established community groups where the recent immigrants settled”®
Lured away from mainstream American culture by the fascinations of urban
“cultures of poverty” and overly susceptible to being affected (or infected) by
(the “disease” of) gang violence, Southeast Asians form gangs, according to
this explanation, as both an affective and instinctual response to being “re-
jected” and “assaulted” by their black and Latina/o peers. Although Southeast
Asian youth are constructed as sympathetic victims, they are not represented
as persons who have the ability to change or challenge their situations. Black
and Latina/o youth, on the other hand, are imagined as able to influence and
manipulate their environments and other youth, but only in irrational and
immoral ways. Because they are represented as irrational agents who lack
moral agency, they are not represented sympathetically, especially when in
relation to Southeast Asian immigrant youth. These representations are re-
flective of the ways in which the discourse of sympathy has racial limits that
make it difficult for people of color to access sympathy without victimhood,
especially for those also considered unlawful, illegal, or illicit.®”

Narratives that render Southeast Asians sympathetic by juxtaposing them
against other impoverished groups of color lend themselves to reiterating
what Eric Tang terms “refugee exceptionalism” As Tang elaborates, well-
intentioned research seeking to explain Southeast Asian poverty and social
deviance is sometimes invested in “rescuing” Southeast Asians from being
associated with welfare or with the underclass. This type of argument, he
contends, betrays researchers’ investments in keeping the underclass and
rhetoric about it always already black.®® Research that takes refugee excep-
tionalism as its premise not only reproduces the model minority myth but
also reinforces neoliberal logic that posits that poor people are poor because
they don’t take “personal responsibility” for not working hard enough to be-
come socioeconomically mobile. Refugee exceptionalism rationalizes why
Southeast Asians seem able to move out of the inner city and why so many
African Americans and Latinas/os in the same residential spaces cannot.

For example, the following study exonerates public education in the
United States from failing students of color by exalting Southeast Asian refu-
gee children’s educational achievements.

The schools across the country, even in low-resource urban areas such as
those attended by the refugee children, respond remarkably well to chil-



BEYOND ETHICAL OBLIGATION >> 79

dren who come prepared and willing to learn. . . . If measured by perfor-
mance on nationally standardized achievement tests, used by many educa-
tion officials as the major criterion for evaluating school systems across
the country, these refugee students achieved levels of learning equal to the
national norms or better, particularly with regard to math and spelling.
These successes indicate that their schools are succeeding in educating this
group of children from diverse and disadvantaged backgrounds.®

For this narrative of refugee exceptionalism to absolve public school sys-
tems of their role in reproducing racial inequality, it must work through
comparison. In terms of housing, job opportunities, income level, and edu-
cational access, Southeast Asians are “just like” black, Latina/o, and Indig-
enous Americans. When values or work ethics are named as the distinguish-
ing characteristics that set Southeast Asians apart from other non-white
groups, the comparison has the effect of saying that Southeast Asians’ will-
ingness to learn leads to educational success, while implying that other non-
white groups in impoverished urban areas are less successful because they
simply don’t want to learn.

Along these lines, anthropologist Aihwa Ong argues that refugees from
Cambodia and Laos were “subjected to a kind of ideological blackening” be-
cause they were “welfare dependent,” had “high rates of teenage pregnancy;,’
and lived in “isolation in inner-city neighborhoods”*® However, represent-
ing nonblack racial minorities, such as Southeast Asian refugees, as imag-
ined and managed “like” African Americans makes it seem as if nonblack
racial minorities are able to overcome race in ways that African Americans
cannot. Cultural studies scholar Miranda Joseph attributes this predicament
to the use of analogy. As she argues, an analogy assumes there is no relation-
ship between the terms being compared—in this case Southeast Asian refu-
gees and inner-city African Americans.”’ Because racial identities are com-
monsensically conceived of as discrete, the production of racial difference
and corresponding processes of racialization are also assumed to be separate
and parallel, rather than relational, intersecting, and interdependent. When
seen as discrete and distinct, racial/ethnic groups can appear to have “com-
mon” or “shared” struggles, which not only suggests that a cross-racial coali-
tion would be both natural and necessary but also that the persistence of
racial poverty can be partly attributed to interracial conflict.

Accordingly, when African American residents of the inner cities and
their advocates rearticulate civil rights as citizenship rights, they mean to
emphasize the ways in which African Americans are entitled to—and yet
have been denied—the rights, recognitions, and resources given to refugees.
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This tactic also represents racial categories as discrete, as if Southeast Asians
and African Americans have parallel trajectories progressing unevenly due
to racially allocated state aid and abandonment. For example, sociologist
Letha See writes, “Blacks also see refugees as threatening decades of civil
rights gains that they worked so hard to acquire. They believe that the con-
cern for refugee families should not outweigh concern for the disadvantaged
U.S. citizens who must now share housing, health care, and other benefits
with foreign intruders who did not assist in building this nation.”** Although
See’s informants highlight that both groups’ realities are connected, they de-
scribe themselves as playing a zero sum game—that what’s given to refugees
is what’s taken away from citizens. The zero sum game analysis, however,
suggests that impoverished African Americans were supplied with rights and
resources before refugee settlement and would be resupplied if refugees were
relocated, even though neither has been the case.

Hence, comparisons that liken Southeast Asians to African Americans
conceal the fact that remedies for Southeast Asian poverty normalize the ra-
cialized violences of segregation that keep poor African Americans econom-
ically destitute and politically disenfranchised. In other words, even when
African American citizens and Southeast Asian refugees share the same
spaces, their relationships to space are structured and defined much differ-
ently. In the 1990s, the Asian Law Caucus (ALC) filed lawsuits against the
San Francisco Housing Authority on behalf of Vietnamese and Cambodian
residents. In her analysis of the cases, comparative race theorist Helen Heran
Jun argues that because there is no legal avenue to challenge the violences of
racialized poverty and segregation, better housing rights for refugees could
be legally secured only by demanding the right to protection from interracial
(not spatial or economic) violence.”?

[In a press statement, the lead attorney for the ALC, Gen] Fujioka observes
that all residents are entitled to safe and crime-free housing, stressing that
the violence endured by Asian immigrant residents would be best elimi-
nated by improving the overall conditions of public housing. Given that
there is no legal provision to challenge racialized poverty in that manner,
the only strategy available to the ALC is to demonstrate that the racial dif-
ference of Asian immigrant residents makes them specifically vulnerable
to the crime and violence in the city’s worst projects. The racialized ware-
housing of the black urban poor that produces the conditions of possibil-
ity for such violently concentrated spaces of poverty cannot be addressed
by the state except through the repressive arm of incarceration. The
scope of civil rights as a form of racial protection for impoverished Asian
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Americans in these instances, can address the violence of black criminal-
ity but not the larger geopolitical violences of imperialist war, refugee dis-
placement, racialized urban poverty, and racial segregation.”*

Thus, Southeast Asians’ access to better living conditions could not be ar-
gued through the right to decent housing; it could only be argued through
the right to be protected from black criminality. Although racial tensions
were often generated and exacerbated when refugees were resettled in poor,
predominately black neighborhoods, the problem with representing South-
east Asians as having the right to be protected from racial violence is that
there is no parallel narrative that assumes African Americans have the same
right to be protected from violences in urban areas. Although civil rights law
can address Asian immigrants’ rights to protection from urban violence, it
cannot address impoverished African Americans’ rights to these same pro-
tections. As Jun writes,

We can see that the Fair Housing Act mobilized by the Civil Rights move-
ment, in this instance, operates as a legal mechanism by which Asian im-
migrant access to safe housing effectively means moving away from poor
black residents. This equation of better housing conditions with spatial
distance from black poverty is not a superficial anti-black attitude, nor a
product of racial prejudice on the part of the ALC or Asian immigrants,
but a systemic effect of racial segregation.”

Explaining further, Jun notes that the forms of spatial mobility and legal
recourse available to Asians in San Francisco were not just not available to
African Americans in the same neighborhoods; they were available to South-
east Asians because refugee neighborhoods were poor and black: “In the ab-
sence of racial epithets, black residents cannot challenge their subjection to
the violence of public housing as a violation of their civil rights” whereas
“[n]onblack residents in the worst public housing can make such an appeal
insofar as the violent crimes they endure are likely to be accompanied by
racial epithets.”*®

Civil rights law can recognize racialized spatial and economic violence as
racial discrimination only if one of the consequences of that violence takes
the form of interracial conflict. When racial segregation leads to within-
group violence, urban violence is reduced to “black-on-black” or “Asian-
on-Asian” crime, cultural pathology, or internalized racism—none of which
register as “racial discrimination” in civil rights law. Hence, the need to rem-
edy Southeast Asian poverty can only be recognizable if the state-sanctioned
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violences of racial segregation are not just ignored but displaced onto Afri-
can Americans as well as rescripted and individualized. This not only nor-
malizes violence against African American residents of inner cities but also
holds them responsible for it, rendering law enforcement (increased state-
sanctioned violence) the only solution to the everyday violences of racial
segregation directed against African Americans.

It’s vital that we don’t misunderstand the critical task, which, as Jun re-
minds us, is not to criticize the Asian Law Caucus, other advocates for mar-
ginalized groups, or the Asian and black residents of inner cities. Assigning
and allocating culpability are not what’s at stake. What’s at stake is figuring
out the criminalized and racialized parameters of rights discourses by real-
izing that the ways in which a groups demands for rights and recognition
can highlight an/other racialized group’s ineligibility for those same rights.
This is not just exclusion from rights. Rather, as Hannah Arendt articulates,
“Their plight is not that they are not equal before the law, but that no law ex-
ists for them.””” African Americans in the inner city are not eligible for civil
rights not only because racism is defined in law as personal prejudice but
also because inner-city spaces are criminalized. Criminalization, as I have
been arguing, not only forecloses empathy but does so through producing
people and places always already subject to a form of discrimination believed
to be both legitimate and deserved.

Research that pathologizes or rationalizes inner-city violence attributes
its emergence to inner-city space. On the one hand, reading “socially devi-
ant” behavior as a “logical reaction” to dangerous environments potentially
condemns impoverished communities of color to lifelong surveillance and
containment. Such diagnoses imply that the spaces where gang members live
need to be better controlled and better regulated because they have too much
potential to produce dangerous people. On the other hand, the “irrationality”
of “senseless” crimes identifies certain unlawful acts as “immoral” and “ab-
normal,” which situates the people who commit them and the places where
they take place outside the rational “rule of law;” outside political and legal
systems. When rendered intrinsically “affectable” or subjected to the disci-
plinary power-knowledge of the “condition,” people of color are imagined
as able only to react to (not analyze nor purposely influence) outside forces
in ways that deny them reason, rationality, and ethicality—those attributes
defined as “universal” and self-determining. In the United States, the way
of knowing naturalized as “rationality” presumes that deliberate adherence
to social norms and normative values is universal. When people’s behaviors
do not conform to “universal” norms and values, their conduct is rendered
either irrational (as utterly unintelligible) or inescapable (due to the absence
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of rational options). Establishing rationality requires demonstrating that for
people in certain places, abiding by social norms, heteronormative values,
and/or neoliberal ethics is a luxury. Hence, representing nonnormative con-
duct as rational is incompatible with challenging normative thought, action,
values, and ethics.

Rationality is socially, culturally, and politically constructed, and it is
constructed in ways that make it all but impossible to evoke sympathy for
criminalized people of color and simultaneously represent them as rational
agents. As such, it is the presumption that rational thought is both univer-
sal and transparent that positions poor, criminalized persons of color abso-
lutely outside law and justice. According to rational logic, the spaces where
poor criminalized people of color live are violent for one of two reasons:
because those who live there engage in irrational acts of senseless violence
or because the inner city does not offer rational choices due to persistent
poverty, political disenfranchisement, and chronic unemployment. In other
words, the criminalized poor of color are characterized as either products of
violent environments that should be heavily policed or as irrational people
incapable of moral agency who need to be under police surveillance. In
effect, arguments that pathologize or humanize gang members lead us to
the same solutions for urban violence if “rationality” is taken for granted
—more law enforcement and stricter surveillance. Either way, residents of
the inner city are held responsible today for crimes they might never com-
mit in the future.

Victims of Cultural Difference

The purported inability to act “within reason” is manifested not only by per-
petrators who cannot conduct themselves in a nonviolent manner but also
by victims who are supposedly complicit in these acts of violence. Such “pas-
sivity” is commonly read as an attribute of Southeast Asian or Asian cul-
tural difference, but this assumption obfuscates the ways in which the violent
reorganization of capital and labor disempowers impoverished populations.
Passivity (or what looks like it according to “rational” forms of action) may
be a strategy of survival or resistance for various immigrant and diasporic
communities and for people who cannot or choose not to leave their home-
lands. These spatially disoriented and politically disempowered communi-
ties are exposed to circumstances that engender new economic and politi-
cal vulnerabilities as well as exacerbate preexisting ones. Yet the language
of “the condition” ostensibly describes why Southeast Asian gangs targeted
“their own,” and in so doing, misreads this situation as a product of “cultural
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difference” rather than seeing this “difference” as produced in part by the
“new enclosures” of spatial containment.

Whether attributed to traditional habits or to dangerous environments,
“cultural difference” both normalizes and abnormalizes the violent acts com-
mitted by Southeast Asian gang members. Cultural difference was deployed
to construct the violences committed by Southeast Asians as normative
within their respective cultures but deviant and foreign to American liberal
culture. In a typical example, New York City police detective William Old-
ham likened Vietnamese gang members to “vicious predators” who “preyed
on their fellow Vietnamese immigrants in unparalleled rates”® Regard-
ing them neither as “fellow” Americans nor as human beings, Oldham pit-
ied (but did not identify or feel empathy with) “the Vietnamese [as] prob-
ably one of the most victimized immigrant populations in the City of New
York”*® Along these lines, in A Law Enforcement Source Book of Asian Crime
and Cultures, Douglas Daye considers how and why the Vietnamese could
target “their own™

Law enforcement personnel often wonder at the brutal way some Viet-
namese home burglars abuse and torture other Vietnamese. Quite sim-
ply, because we don’t understand the Vietnamese mindset, many ask what
kind of an idea of humanity and of human compassion—or the lack of it—
can they have? How can they be so brutal to countrymen who have shared

many of the same hardships of their parents or themselves?'®

His answer is the “Vietnamese village mentality;” which he literally locates
and contains in the cultures of rural Viet Nam.'*' He explains that in rural
Viet Nam,

One is not just a “Vietnamese.” Rather, one belongs to a particular ex-
tended family lineage in a specific village, in a specific delta or highland,
near specific mountains or a river, in the north or south. It is of that spe-
cific place and of that specific group that one is a member. And it is from
that family and that village that one gets one’s identity, one’s sense of self.'*?

Characterized as parochial and provincial, gang members have no em-
pathy for their victims because they would not identify with them, feeling
neither loyalty nor connection. According to Daye, the “village mentality”
explains Vietnamese violence against other Vietnamese because one’s iden-
tity and sense of community are not tied to being Vietnamese but rather
grounded in belonging to a place.
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Elaborating on what he sees as Vietnamese gang members “village
mentality,” Daye reasons that Vietnamese morals are the inverse of Ameri-
can values:

One need not worry about the degree of pain, violence, or pleading of one’s
victims if they are immorally selfish, for such wealthy (and thus immoral)
people do not deserve the compassion that one extends to one’s fellow vil-
lagers. Therefore, one ought to and can be as vicious as one needs to be to

get (and redistribute) wealth as quickly and easily as possible.'*?

By rationalizing violence as logical and normative for Vietnamese culture,
Daye identifies culture as a disabling “condition,” as the abnormality that
threatens to become sociopathology in the United States.

We can say much about the ways in which Daye comes to this conclu-
sion by fixing culture (literally to a “specific” place) as stable and unchanging,
and we might comment on how his account has no place for Vietnamese
who might have been raised in urban areas in Viet Nam or for Vietnam-
ese Americans raised in the United States. Indeed, he uses an array of prob-
lematic assumptions about Viet Nam and Vietnamese refugees to demonize
the “Vietnamese mindset” Furthermore, Daye is not just demonizing Viet-
namese culture and implying that in the United States there is no parallel
—that violence directed against one’s own culture, race, religion, or ethnicity
does not happen here. He is also using cultural difference as a signifier for
a “mindset” he characterizes as an irrational worldview that privileges the
downward redistribution of wealth, condemns the unnecessarily wealthy, re-
pudiates greed as immoral, and encourages community accountability and
policing. By using these values to make gang violence intelligible, he encour-
ages not only the repudiation of gang members but also the rejection of any
values that pose a threat to global capitalism and the American empire that
protects and extends it.

Various institutions reproduced the notion that violence within Southeast
Asian communities must have been imported because it was so unimagina-
ble and so foreign that nothing like it could exist in the United States. Home
invasions in particular illustrate discourses of racial, ethnic, and cultural pro-
filing that target both criminals and victims as irrational actors, as democrat-
ically disabled. The employment of the “village mentality” trope constructs
cultural difference as a foundational condition of abnormality to explain the
sociopathic behavior of Vietnamese gangs. This condition has also been ex-
tended to Southeast Asian victims of gang crime, manifesting as a different
“social disability” seen to affect their commitment to the American “rule of
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law” and the state agents who enforce it. San Jose police Sergeant Douglas
Zwemke testified that Vietnamese culture predisposed refugees to be victims
of gang violence:

The victims of the robberies are often their own worst enemies. The cul-
tural habit of hoarding gold and money at home is common, and Vietnam-
ese gangsters prey on these habits. Home invasions often go unreported or
under-reported and are difficult to investigate and prosecute. Distrust of
police and victim/witness intimidation frustrate these investigations."*

Although victims acted lawfully, because their alternate forms of wealth ac-
cumulation are not technically “illegal,” they were also portrayed as insuf-
ficiently law-abiding because “cultural difference” prevents Southeast Asians
from recognizing the virtue of liberalism’s rational institutions.

Home invasions were among the more prevalent and remarked-upon
crimes committed by Southeast Asian gangs. Contrary to its common usage,
the term “home invasion” does not refer to a specific crime. If caught, perpe-
trators would be charged with burglary, robbery, assault, and/or kidnapping.
The use of “home invasion” became much more common when it began
to be used to evoke and refer to violent robberies committed by Southeast
Asian gangs. “Invasions” worked metonymically and metaphorically across
both spatial scales and sign systems, drawing upon and foreshadowing other
kinds of “invasions” that had also been or would later be associated with Asia
or Asians, such as unwanted immigration “invading” the financial health and
cultural stability of America (“yellow peril”), or non-native species “invad-
ing” and endangering local ecologies (Asian carp),'® or deadly parasitic and
viral diseases that “invade” the body (malaria, SARS).

Rhetoric about home invasions also drew upon and preceded the anx-
ious discourses that figured the movement of Asian labor and Asian capital
as encroaching, ever-present threats to the economic stability of the nation
—threats from outside and within, from below and above. Asian organized
crime and Southeast Asian home invasions embodied the anxieties of glo-
balization, casting Southeast Asians in the United States in the role of the
minions (who defeated the United States) for organized crime in (commu-
nist) China and (collective capitalist) Japan. During a 1992 U.S. Senate hear-
ing on Asian organized crime, Delaware Senator William V. Roth Jr. declared
that emerging Asian organized crime groups “cannot be viewed simply as
a domestic problem, but rather must be recognized and confronted as an
international problem. Asian criminal groups personify a major new threat

confronting law enforcement around the globe”**®
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“They Feared Their Own Families More than the Gang Members”

U.S. refugee policy with Southeast Asia, as with Cuba, has long invested in
disrupting familial ties. Both the 1980 Refugee Act and the 1987 Amerasian
Homecoming Act enabled and facilitated the immigration of unaccompanied
minors and families with absent fathers; these unaccompanied children were
the ones imagined to be responsible for gang violence. As Oldham testified,

[I]n regard to the Vietnamese gangs, these people came here—they have
no family. . . . They spent 2 or 3 years being institutionalized in relocation
camps overseas, and they come here and they end up in foster homes,
some of which aren’t quite up to standards. They end up waifs, and
they are recruited by the street gangs. They really have nowhere else to

go sometimes.'%’

The legislation that enabled unaccompanied minors to immigrate to the
United States was part of the state’s attempt at altruism in response to pres-
sures by the American public to “rescue” the American children born to
Southeast Asian mothers during the Viet Nam War.'®® The need to rescue
American children from Southeast Asia emerged in part because of ru-
mors that the Vietnamese had abandoned mixed-race children,'” rumors
that made it seem as though children’s abandonment was due to Southeast
Asians’ cultural predisposition toward racial prejudice rather than to the sex-
ual irresponsibility of American military men.

As victims of gang violence, Southeast Asian parents often shoulder the
blame for the “epidemic” of gang violence because they are not the solu-
tion to it. Represented as passive victims “paralyzed” by cultural differences,
Southeast Asian parents are conceived of as easy targets for the victimizers
they had raised or abandoned. Inasmuch as struggles over parental author-
ity and adolescent autonomy within refugee families are exacerbated and
complicated by social and class differences, they are often oversimplified as
inevitable consequences of “cultural conflict” Figured as the battle between
the new world and the old, American versus Asian, modernity against tradi-
tion, and West over East, generational conflict has been imagined as solely
responsible for distorting gendered roles and undermining patriarchal au-
thority within refugee households, functioning as the “symbolic conflict be-
tween nativism and assimilation”''® As Lisa Lowe argues, “The reduction
of the cultural politics of racialized ethnic groups, like Asian Americans,
to first-generation/second-generation struggles displaces social differences
into a privatized familial opposition”*'! Accordingly, the National Crime
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Prevention Council takes the position that both gang crime and police mis-
trust can be traced to the power imbalances within refugee families: “Often
refugee children learn English more quickly than adults and therefore con-
trol the communication with the rest of the world. Many adults feel they
have lost control of everything in their lives”''? In this way, Southeast Asian
refugee parents are portrayed as “impotent,” as already left behind by their
assimilated, Americanized, self-sufficient children. Pastor Sadudee Harichai-
kul of the Visalia Lahu Baptist Church told the Fresno (CA) Bee, “Parents
don’t know what or how to do [discipline]. . . . In our culture, sometimes
we hit the children with sticks, but in America, we cannot do that. Children
threaten to call the police”*'* According to the pastor, children’s empower-
ment is facilitated through choosing subjection (to the state) over imposed
obedience (to and by the family or tradition), which ironically then creates
the conditions for juvenile delinquency and state surveillance.

With their cultural difference being represented as an obstacle to rational
action, Southeast Asians gain agency only through assimilation, American-
ization, and the unconditional acceptance of the U.S. “rule of law.” For poor
people of color, following the “rule of law” includes unqualified compliance
with law enforcement. Testifying for the President’s Commission on Asian
Organized Crime in 1984, Lieutenant Kenneth Adair of Garden Grove, Cali-
fornia, held refugees’ prior experiences as solely responsible for their current
(irrational and traumatized) state of mind, saying “these people have lived
in an atmosphere of fear and intimidation and corruption for such a period
of time [in Southeast Asia] that they are unwilling to take the chance on law
enforcement to provide those things necessary to keep them safe”’'* In a
teaching manual for law enforcement to learn how to earn refugees’ trust, the
National Crime Prevention Council offers instructions to Southeast Asian
refugees, including encouraging them to integrate police surveillance into
their community events and daily lives: “When you hold cultural activities,
invite law enforcement. Send a letter and follow up in person. Consider giv-
ing law enforcement a few minutes to speak at your event”''* Distrust of U.S.
state officials is assumed to be part of the Southeast Asian’s cultural baggage,
a survival mechanism left over from government-sanctioned abuse in their
respective countries of origin.

Being wary of law enforcement is never considered to be a distrust that
might emerge, wholly or partially, from the corruption or brutality of law
enforcement. In the 2007 report prepared for the United Nations Committee
on the Elimination of Racial Discrimination, researchers found more than
enough evidence to conclude that the U.S. Department of Justice is incapable
of systematically prosecuting “race-based policing and abuse” because of the
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“high standard of intent imposed by legislation” and the “limited resources
devoted to investigation and prosecution of law enforcement misconduct”'*¢
Already difficult to prove and prosecute, investigations “are often conducted
by the very same law enforcement agencies which employ the offending
officers, or by civilian review agencies with little or no authority to disci-
pline officers”*"’

The diagnosis of cultural difference as a disabling condition is repeatedly
used against refugees by the state to perpetuate a range of violences. In a
2003 issue of the FBI Law Enforcement Bulletin, Sergeant Richard Straka of
the Saint Paul, Minnesota, police department provided a law enforcement
perspective on issues of refugee-civilian trust in regards to rape, kidnapping,
and forced prostitution by Hmong gangs. Unsurprisingly, the cultural, com-
munal, and familial retributions for a woman who is raped are represented
as more violent and more emotionally injurious than the gang rape itself.
As “damaged” persons, Straka writes, “they [Hmong rape victims of Hmong
gangs] feared their own families more than the gang members.”**® Locating
and situating sexual violence in Laos and Thailand refugee camps, Straka
reads these sites as harboring a “condition” from which rape as a cultur-
ally and spatially specific pathology arises. In doing so, he characterizes the
United States as a place of (sexual) freedom and implies that proper assimila-
tion (and proper regulation) would preclude rape. In this manner, Hmong
culture is imagined as culturally unable (“disabled”) and socially unwilling
(“sociopathic”) to protect its young women from its men of all ages. Hmong
culture is represented as lacking moral agency: “The Hmong community
is not seeing this, they are not acknowledging it”*'> Hmong culture is also
represented as complicit and predisposed to sexual violence in general: “The
pimps are Hmong who usually only offer the girls to other Hmong, often
older members of the community.”*** Young Hmong men who form gangs
are represented as perversely unassimilated. Neither “traditionally” Hmong
nor “properly” American, they are characterized as using their displacement
and subsequent immigration as an opportunity to distort Hmong cultural
beliefs in presumably un-American ways: “The gang members also used this
belief [that sex before marriage is shameful] to their advantage. They told the
victims that they were no good to their families and that the gang was now
their family.”**!

Furthermore, victims are once again understood as both passive and com-
plicit in their victimization. In this case, Hmong rape victims are portrayed as
lacking rational, sexual, and moral agency: “Some of the victims stayed with
the gang members even after being raped.”*** This is why Straka urges other
police officers to “not question [the victims] judgment in allowing herself to
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become a victim or not reporting the incident in a timely manner”*** Straka
avoids “blaming the victim” narratives only by “blaming” Hmong cultural
difference for rape victims forced prostitution, which he also interprets as
victims’ passivity toward their sexual violation.'** In contrast, Straka quotes
a local journalist, whose attempts to depathologize Hmong culture include
this disturbing suggestion: “I'm not saying these guys are all innocent angels.
They’re not. They're gang members, but forcible rape, to me, is out of the
question. The girls themselves were gang members too.”'** Refusing to re-
pudiate or reject gang members as “inhuman” in defense of Hmong culture,
the unnamed journalist relies on problematic assumptions regarding female
gang members’ presumably deviant sexuality and social devaluation.

In effect, sexual violence against female gang members cannot be rec-
ognized as rape. In other words, rape against some women is rendered il-
legible. A young woman’s membership in a gang is read as her consent;
her body cannot be violated because as a gang member she has entered
a “sexual contract” with the gang that makes her body communal prop-
erty.">® Without victims, there is no crime—and the serious accusations
against Hmong culture become groundless. This journalist does not chal-
lenge the premise that some women cannot be raped but instead revises
the criteria for determining which bodies are “rape-able,” offering criminal
status and social devaluation as more suitable indicators than Hmong cul-
tural difference of sexual violability. Whether or not Hmong women are
understood as “rape-able” because of cultural difference or social deviancy,
they are rendered passive (and thus irrational) and devalued (as less than
human, they cannot be violated). As such, while refugees are urged to call
the police, it is not clear that a victim’s report would be considered to be or
prosecuted as a crime.

Always Already Unsympathetic

On October 25, 1999, before he won his case against indefinite detention, Ma
was released under INS supervision. Fourteen months later he fought with a
“female companion” and was arrested for assault and domestic violence. The
charges were soon dismissed, but the INS reincarcerated him anyway. In the
letter ordering Ma to return to INS custody, George L. Morones, the assistant
district director in charge of detention and removal, wrote:

You have not been convicted of the crime, however no conviction is re-
quired. ... It is clear however, that the manifestation of temper was the pure
product of self-indulgence. It can neither be explained nor excused . . .
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your uncontrolled rage imperiled others beyond your immediate compan-
ion. ... The most charitable interpretation of the event is that your violent
temper impaired your ability to foresee that consequence. I believe it more
likely though that you simply have no regard for public safety, or the well-
being of others. Your actions make it clear that you are either unwilling
or unable to subordinate your own desires and impulses to the peace and

good order of society.'*’

Ma’s parole was revoked as “a matter of discretion.”**® No conviction was
required because Ma was an object of, not merely subject to, law or justice.
Morones acted as Ma’s arresting officer, judge, and jury; his decision was
founded only on his evaluation of Ma’s moral character. This detention was
lawful, despite the lack of a trial, because Morones had decided that Ma’s ac-
tions resembled a crime without his ever committing one. Because of his sta-
tus—as ex-gang member, as criminal alien—Ma was subject to punishment
for the potential (if not actualized) consequences that his actions could have,
but did not lead to. Ineligible for legal prosecution or protection, he does not
escape moral judgment, social banishment, or lawful isolation.

In order for sympathy to be evoked for Ma, he would need to be repre-
sented as “undeserving” of his punishment and “unfairly” locked up; his “in-
nocence” would need to be emphasized to highlight Morones’ unjust deci-
sion. But Ma’s unnamed female companion was cited as the only evidence
for Morones’ decision to reincarcerate Ma. To represent Ma as innocent dic-
tates calling her accusations into question. The charges were dropped, but
her allegations nevertheless led to the revocation of Ma’s conditional and
contingent “freedom” Ma is most sympathetic if we can displace what Mo-
rones interprets as irrational agency onto Ma’s unnamed companion, if she
can be scripted as someone who overreacted and over-exaggerated, who be-
haved vengefully before thinking rationally. However, when reported crimes
are not prosecuted, we should not automatically assume that the charges
are false or groundless. In this case, not pursuing prosecutions may also be
indicative of the devaluation of Ma’s unnamed female companion because
crimes against bodies already devalued are often illegible. If we see her as
more than evidence for Ma false or future crimes, dropped charges may tell
us something about her as well as Ma. Perhaps her body, too, is unprotected
by law; perhaps she, too, was an unsympathetic victim of an unrecognizable
—and so an unprosecutable—crime.

As both the perpetrators and victims of home invasions, sexual assaults,
and other gang-related violence, Southeast Asians are rendered “disabled”
and their culture is rendered “disabling,” incapable of fostering liberal
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agency. In this logic, passivity is not intelligible or recognized as an expres-
sion of agency because law enforcement and other state agents assume that a
self-possessed subject would always desire the rational, active choice: to call
the police, to appeal to the state for protection. Rational agency is figured as
(“freely”) choosing state regulation, as acting in accordance with state dic-
tates of moral and legal being. Hence, Southeast Asians are portrayed as ei-
ther irrational perpetrators or passive victims. The state is portrayed as the
only solution to cultural and community violence, and state violence is not
portrayed at all.

Indefinite House Arrest

Southeast Asian-on-Southeast Asian crime is represented in ways that pa-
thologize culture and communities while also presenting Americanization
and assimilation as the “cure;” as the sign that the disability of culture has
been “overcome” Turning “the refugee” into an “American” is one of the im-
portant preemptive strategies for “defense” and “security” As New Hamp-
shire Senator Warren B. Rudman emphasized in a 1991 Senate hearing on
Asian organized crime, the problem was specifically “Asian” not “Asian-
American” behavior: “It should be stressed that the prevalence of Asian or-
ganized criminal activity is no reflection on the U.S. Asian community itself:
on the contrary, the members of this hardworking and upstanding Asian
citizenry are more often than not likely to be the prey of this violent behav-
ior”'?” As Rudman’s comments illustrate, being “properly” law-abiding is the
precondition for becoming American, and Americanization is the prerequi-
site for legal recognition.

Not-yet-American refugees of the Viet Nam War are conscripted subjects
of “freedom” who attest to the rightness and righteousness of the United
States and its “rule of law” For refugees, freedom is not an entitlement but
a “gift” As transnational feminist Mimi Nguyen theorizes, “the gift of free-
dom” is constitutively violent because it binds the refugee in a relation of
debt and obligation."*® When refugees accept the “gift of freedom,” they
“enter into an economy of indebtedness that is the concession or negation
of one’s desires or directions. Thus is the gift freighted with asymmetry and
non-equivalence, with the dispensation of power over time, because the gift
cannot be returned straightaway lest its significance be undone.”**' The “gift
of freedom” formally resolves (or postpones) “the inalienability problem”
for Southeast Asian refugees transformed by neoliberalism and multicul-
turalism into law-abiding Asian American U.S. citizens. When they are thus
drafted into personhood, the conceptual impossibility of (re)conferring per-
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sonhood to those previously ineligible is resolved by narrating inalienability
and its necessary denial as a geographic affliction. This geographic affliction
is characterized as originating from and bound to (non-Western) space, so
that imperial wars “take place” between places of “freedom” and spaces of
“unfreedom.” In this way, ineligibility to personhood becomes not a U.S.
state-produced category for the living non-being but the way of being in an
elsewhere place.

Ma did not see his freedom as a “gift” In the Supreme Court case that
determined the indefinite detention of civilian noncitizens unconstitutional,
Justice Scalia dissented. Scalia insisted on the constitutionality of using crim-
inal punishments against civilian noncitizens, emphasizing that for noncit-
izens, freedom was not a protected, inalienable right. Hence, according to
Scalia, Ma should be subject to life imprisonment for any violation, regard-
less of kind or degree. During oral arguments, Scalia asked Ma’s lawyer, Jay
Stansell, the following questions to illustrate his arguments and reframe in-
definite detention.

QUESTION: “Mr. Stansell, what if— these people are deportable because of
committing felonies, right? What if the punishment for the felony were
life in prison? That, I assume, would not be unconstitutional?”

MR. STANSELL: “That’s correct, Your Honor?”

QUESTION: “Then why is it unconstitutional to say to an immigrant, if you
commit a felony, we're not going to put you in prison for life, but we
are simply not going to let you back into the general populace, and we
will deport you if you can find a place to be deported to, but otherwise
you will be held under house arrest, not punitive, but you will not be
allowed into the general population?

“Why is that lesser punishment [indefinite detention as a lesser
punishment than life imprisonment], if you consider it that, although
it really isn’t punishment, its—you know, that was a deal. Why is that
lesser sanction unconstitutional, whereas sending the felon to jail for
life and punitive treatment for life would not be unconstitutional?”**?

Scalia proposed that indefinite detention could be characterized as U.S.
“house arrest,” rather than as life imprisonment. In this reframing, indefi-
nite detention “really isn't punishment” for a crime but simply the conse-
quence noncitizens should expect for breaking the “deal” “Released” into
INS custody (usually after serving their criminal sentences), no-longer-
criminal aliens were sent to live in the spaces of social death, “doing dead

time,”"**> which was construed by Scalia as neither indefinite detention nor
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punishment but simply living in a space of unfreedom, not enslaved nor in-
carcerated but indefinitely and deservedly unfree.

Worse Than Criminal Law

Ma’s status and identities were much more important to justifying his deten-
tion and eventual deportation than the actual crime for which he was con-
victed. As a noncitizen, he had already “given up” his right to rights by break-
ing the “rule of law;” which renders irrelevant the fact that the crime took
place in 1995 and was not considered an “aggravated felony” at the time.'**
Ma was convicted in 1996, the year that crimes considered “aggravated felo-
nies” were redefined by two new immigration laws, the Antiterrorism and
Effective Death Penalty Act (AEDPA) and the Illegal Immigration Reform
and Immigrant Responsibility Act (IIRIRA). The IIRIRA was retroactive,
targeting thousands such as Ma and thousands unlike him for deportation.
Many had immigrated as infants or very young children and had no memo-
ries of the nations from which they emigrated. Many had committed gang-
associated or ganglike crimes as teenagers and pleaded guilty or no contest
because doing so was easier and cheaper than a trial, and, at the time, they
had no reason to fear indefinite detention or deportation. They had not
imagined that a few years later Congress would redefine a number of crimes
as “aggravated” felonies. They did not foresee that the AEDPA would affix
seventeen more aggravated felonies to the Immigration and Nationality Act.
They could not have anticipated that the IIRIRA would add four more to the
list of deportable crimes nor that all these new provisions would be retroac-
tive and legally uncontestable.*® They had not expected to become perma-
nently criminal, irredeemably dangerous, and imminently deportable long
after they had served their time, long after they had been released into the
general populace, as if they were just like everybody else.

But they were not just like everyone else because these new laws con-
cocted “criminal aliens” out of people who had at any time committed a
crime. Unlike earlier immigration laws, and even unlike most criminal law at
the federal and state levels, the IIRIRA did not make an effort to distinguish
the dangerous from the desperate or the career criminal from the juvenile
delinquent. After 1996, murder and tax evasion, aggravated assault and joy
riding, drug-trafficking and petty shoplifting all became deportable crimes
that rendered the convicted ineligible for an immigration hearing to argue
against his or her mandatory and permanent removal. As in situations in-
volving gang membership, the details of the criminal act are less important
than the conviction itself. Indeed, the suggestion of guilt can be enough to
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justify detention or deportation; noncitizens are presumed guilty if they
cannot prove they are innocent or if their proven innocence is doubted.'**
Because practically any crime, regardless of type or severity, is ineligible for
judicial review, “criminal aliens” are absolutely subjected to “the rule of law”
yet completely outside legal recognition. For “criminal aliens,” justice is non-
applicable in every respect.

As criminal lawyers have noted, the punishments for committing an “ag-
gravated felony” by a noncitizen are almost always far worse than the pun-
ishment for the same crime committed by a citizen under criminal law."*’
Because it is people’s noncitizenship status, not their crimes, that marks
them as undeserving of sympathy and second chances, noncitizens are also
defined as being far beyond the presumed ethical obligations of the U.S.
government and its citizenry."*® Because freedom is understood as a “gift,’
freedom is easily revoked. Any transgression—large or small—is an inexcus-
able act of ingratitude deserving of detention or deportation. The logic of the
1996 immigration laws presumes that criminality for certain human beings
is an interior attribute, inherent or irreversible, and in either case fixed. For
noncitizens, it is irrelevant if they are law abiding for the rest of their lives
because for people imagined as without the “ability” or “capacity” for reform,
rehabilitation can never really be “real”

The IIRIRA and the AEDPA make more sense when we realize that they
targeted immigrants of color from cultures and world regions deemed “af-
fectable” As such, neither law needed to differentiate serious felonies from
petty misdemeanors because the legislation did not purport to reassign
more appropriate punishments to crimes committed and convicted in the
past. Like gang enhancement sentencing, these laws intended to punish and
prevent the future crimes that immigrants were imagined as likely to com-
mit—crimes premised upon and justified by the attribution of “affectability;’
as a contagion or condition carried by people who come from places where
race, cultural difference, persistent poverty, and criminality cannot be dis-
entangled. The 1996 laws are the legal means for “detecting” the abnormal,
the immoral, and the criminal. They target races and world regions, develop-
ing nations, and non-Western cultures because “affectability” is assigned to
places that have become signifiers for atavistic time, for different moments in
human progress, for people and places still “developing”

Hence, certain geographies are read as “disabling,” and certain bodies
and certain minds are interpreted as “lacking” the ability or the capacity to
“overcome” poverty, racism, and cultural difference, as too easily affected by
less-than-fortunate circumstances, as too emotionally and irrationally re-
active. When the state marks human beings in this way—as ineligible for
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personhood both naturally and necessarily—life incarceration and indefi-
nite deportation are not considered exceptionally severe punishments but
rather preemptive measures and methods of social protection. This is not the
kind of racism that activists and academics are used to fighting because it is
a racism “whose function is not so much the prejudice or the defense of one
group” but a racism whose function is “the detection of all those within a
group who may be the carriers of a danger to it,” which “permits the screen-
ing of every individual within a given society”'** Immigration laws such as
the AEDPA and the IIRIRA are methods of early detection and procedures
for prescreening, functioning like many other aggressive treatments that

seek to “eliminate the problem wherever it exists.”**°
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Grafting Terror onto Illegality

In his September 2001 speech to O’Hare International Airport workers in
Chicago, President George W. Bush proclaimed,

We're a nation based upon fabulous values.

We're also a nation that is adjusting to a new type of war. . . . We face a
brand of evil, the likes of which we haven’t seen in a long time in the world.
These are people who strike and hide, people who know no borders, peo-
ple who are—people who depend upon others. And make no mistake
about it, the new war is not only against the evildoers, themselves; the new
war is against those who harbor them and finance them and feed them.!

The post-9/1 moment asked Americans to risk their lives as well as oth-
ers’ lives in a “new type of war” waged against the “evildoers” of the world.
Although Bush intended for his audience to equate “evildoers” with “ter-
rorists;,” he did so with descriptors that could easily refer to gang members
(“people who strike and hide”), undocumented immigrants (“people who
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know no borders”), the disabled or mentally ill (“people who depend upon
others”), and their allies (“people who harbor them and finance them and
feed them”). The “terrorist” was a new kind of composite figure, and like pre-
vious menaces, this figure drew upon and “reassembled” the body of existing
dangers to bring into being a “new enemy.”?

This chapter investigates how the “new enemy,” imagined to be “people
who know no borders,” was juridically, discursively, and relationally pro-
duced during the war on terror. I examine the way in which races, nations,
and religions associated with or suspected to harbor “terrorist” intentions are
rendered unlawful in origin and illegal in status. Unlike the racialized threats
discussed in the previous chapters, suspected terrorists and any non-Western
place where they may reside are rendered not only ineligible for personhood
but disentitled to life. In these cases social death becomes much more than
a killing abstraction; it becomes the premise and the precondition for ac-
tual death.

During the war on terror, “illegality” was a particularly salient incarnation
of social death as the basis for literal death because the state depends on the
notion of “illegality” to naturalize ineligibility to legal personhood, to justify
the status of rightlessness as a biopolitical necessity, and to neutralize popu-
lar and potential dissent. Yet because “illegality” in immigration discourses
has been racially reified as “Latina/o,” the need to incorporate the Arab and
Muslim “suspected terrorist” within the racial vocabulary of the national
imaginary destabilized and repurposed (abruptly but not absolutely) the
gendered racial signifiers for “illegality,” noncitizenship, and non-belonging.
Discourses of terrorism overlapped, unsettled, and resecured racialized
imaginings of undocumented immigration as Latina/o, as well as racist nar-
ratives of Latinas/os in general, as economic and cultural threats. These rup-
tures altered the epistemological frame, or the evaluative structure, that has
rendered undeserving the figure of the undocumented immigrant and the
real world Latina/o bodies that signify it. Those Latinas/os (legal or not) who
were not marked as possessing the “background-body” of “terrorism” within
U.S. borders were extended the “opportunity” to earn social value for them-
selves, their families, and their communities by participating in the war on
terror as soldiers and supporters.

This shift offered limited and costly possibilities for “rehabilitation” to a
few, on a case-by-case basis, while denying redemption for the rest. In a very
literal way, expedited naturalization for those who serve the U.S. military
recuperated a select group of Latinas/os. And although still repudiated in
reality, undocumented Latinas/os were also symbolically recuperated, posi-
tioned as the loyal noncitizen counterpart to the suspected terrorist. In this
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way, as queer studies scholar Jasbir K. Puar contends, “the terrorist and the
person to be domesticated—the patriot—are not distant, oppositional enti-
ties, but ‘close cousins.”? In this instance, both the undocumented patriot
and the illegal terrorist are recruited relationally to conceal the violences that
U.S. systems of value direct toward its devalued and disposable others for the
purpose of silencing the dead of all nations and nationalities. Because the
dead can force us all to reckon with the violences that produced them, the
ever-present haunting of these restless ghosts will always be the most salient
threat to the United States.

Under Surveillance and Suspicion

Because the national demand for so much death risks citizens’ lives when in-
voking the right to kill others, the demand must be rationalized as more than
political, more than economic, and more than social and cultural. Not many
will answer a call to likely death unless those othered politics, religions, or
economies appear to jeopardize life itself. For states that govern through bio-
power, that threat to human existence is manufactured to manage and be
managed in everyday life. Unlike disciplinary power, Michel Foucault ex-
plains, biopower is a “power of regularization,” a power that is about “mak-
ing live and letting die”* In these instances, racism is the “basic mechanism,”
the technology of biopower that justifies and naturalizes why the state makes
some live and leaves others to die.” Race, region, and religion, in contem-
porary discourses of terrorism, interchangeably stand in for the “other” that
threatens human life itself, functioning as the “more than” subtext that legiti-
mates the call to arms. These othered threats become fundamental, immu-
table, and biological through appearing to establish, in Moustafa Bayoumi’s
words, a “blood relationship to Islam”® Hypostatizing the threat of another
way of life, racism transforms the threatening politics of another worldview
into the world’s always threatening other.

Violent and unforgiving in its means and intentions, the war on terror
far exceeded the biopolitical day-to-day objectives of regulating and regu-
larizing populations in the United States by not only seeking control over
life but also demanding domination through death. Beyond letting die and
making live, the war on terror insisted that it was the United States’ right
to determine who may survive and who must die, to exert the power to let
live and make die. For a state that regulates its population through biopower,
racism is “the precondition that makes killing acceptable,” but when a state
secures its sovereignty through necropower, killing does not need to be justi-
fied because what a population finds acceptable is irrelevant.” “Necropower”



100 << GRAFTING TERROR ONTO ILLEGALITY

and “necropolitics,” postcolonial theorist Achille Mbembe explains, “account
for the various ways in which, in our contemporary world, weapons are de-
ployed in the interest of maximum destruction of persons and the creation of
death-worlds, new and unique forms of social existence in which vast popu-
lations are subjected to conditions of life conferring upon them the status of
living dead.”®

Justifying the creation of death-worlds, the Bush administration con-
structed the Middle East as an area where “the condition” of “evildoing” was
hidden and latent, posing permanent and unpredictable threats to civiliza-
tion. Afghanistan and Iraq were constructed as terrorist “hideouts” or places
with “hidden” weapons of mass destruction, and this presumption of guilt
assumed the existence of unseen evidence that may not, in fact, have ex-
isted. In other words, Iraq and Afghanistan would be presumed guilty even
if proven innocent because the requirements for exoneration were also the
terms of indictment: How does one provide tangible proof that terrorists are
not hidden? How can one provide concrete evidence of the nonexistence of
weapons of mass destruction? If such threats are assumed to be concealed,
then the absence of evidence can also be proof of concealment.

Because terrorism was represented as a “condition” (of “evil”) that did
not just threaten human bodies but threatened human life itself, the envi-
ronments conceived of as conducive to harboring and propagating terror-
ism were likened to a disease so dangerous or a species so prolific that not
just the bodies but all the surrounding areas needed to be quarantined and
burned. Bush constructed terrorism as contractible, as not only affecting but
infecting the world: “Its goal is remaking the world—and imposing its radi-
cal beliefs on people everywhere”® He charged the United States with the
responsibility for eradicating terrorism through aggressive, nonselective in-
tervention: “The only way to defeat terrorism as a threat to our way of life
is to stop it, eliminate it, and destroy it where it grows”® Whether war on
terror metaphors drew from epidemiology or ecology, the “solution” always
pointed toward obliteration by any means necessary. In this limiting frame-
work, inevitable casualties were not accidental; they were instrumental. To
eradicate “terrorism,” entire nations and surrounding areas needed to be
made into death worlds. The war on terror not only racialized disposability;
it also spatialized death. The language of invasion changed the scale of war.
U.S. intervention became prevention, obscuring its purposeful invasion of
the Middle East. In this context, the Bush administration’s ultimatums can
appear appropriate: “No free nation can be neutral in the fight between civi-
lization and chaos”'' Bush demanded that every nation make its “choice;”
but no nation was given the choice not to choose. By marketing the war on
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terror as the world’s war, any group the United States identifies as “terrorist”
is invasive no matter where it resides or where it might materialize.

The language of invasion also invokes discourses of immigration in the
United States, particularly discourses of Latina/o undocumented immigra-
tion. Media scholar and anthropologist Leo Chavez’s analyses of the “La-
tino Threat Narrative” illustrate that the narrative of invasion has typified
the ways in which Mexican immigration have been depicted for more than
three decades (since the late 1970s)."* Along similar lines, media scholar Otto
Santa Ana posits that during the Proposition 187 campaign in California,
“immigration as invasion was the least obscure anti-immigrant metaphor in
general use”*> As Santa Ana further argues, “the war metaphor used during
the Proposition 187 campaign stresses a violent aggression against America.
This metaphor patently ignores the nation’s entire immigration experience,
which always has been the search for employment and freedom by unarmed
and peaceful individuals”**

Following September 11, undocumented Mexican immigration was not
the only imagined threat immigration posed to the nation. Even legal im-
migration was delinked from deservingness. Legal immigrants faced height-
ened scrutiny as both legal and illegal immigration were increasingly associ-
ated with the “terrorist” that no one had noticed. But the reason no one had
noticed was not simply due to the inefficiency of the INS; rather, it was be-
cause illegality, like criminality, is also unrecognizable in popular discourse
without a body of color. Specific racial and/or ethnic groups are more legible
than others as “illegal” according to both region and historical moment, such
as the Chinese in the late nineteenth century and more recently, immigrants
from Mexico and Central America.

Anxieties over undocumented immigration following September 11 gen-
erated a new kind of crisis over “illegal” immigration. Because Latina/o bod-
ies have rendered the status of illegality recognizable, differently racialized
unauthorized immigrants unsettled this racial coupling, producing consid-
erable anxiety over not being able to distinguish “illegal” immigrants from
“fraudulent” foreigners. These anxieties worked to simultaneously create and
legitimate a racially profiled threat to national security. As the Los Angeles
Times reported,

Most or all [of the hijackers] appear to have come in legally, on the kinds
of temporary visas routinely granted each year to millions of foreign tour-
ists, merchants, students and others.

Nothing in the backgrounds of these middle-class men from Saudi
Arabia, Egypt and elsewhere apparently aroused suspicion among State
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Department consular officers who review visa applications. And, once
here, the 19 hijackers-to-be didn’t have to fret much about checkpoints and
police stops, even after some of their visas expired and they became ille-
gal immigrants.

The suicide attacks that killed 6,000 or more have brutally exposed
shortcomings in airline security and intelligence gathering. But the strikes
also highlighted another vulnerability: the nation’s visa-granting and im-
migration regimen.'?

According to the Los Angeles Times, the hijackers were not easy to moni-
tor because they were educated, middle-class persons performing the “model
minority”: “At least 16 of the 19 suspected hijackers who commandeered
American jetliners entered the United States with legal visas. . . . Once in
the United States, the men simply blended in, even as some of their visas
apparently expired.”'® Slipping from legal to undocumented status drew on
already present anxieties because “legal” status could no longer be counted
on to confer the moral virtues associated with family reunification, the con-
sumer ethos ascribed to tourism, or the work ethic that students and pro-
fessionals are presumed to have. As the Washington Post reported shortly
after the attacks, “Over the past decade, terrorists have posed as students,
slipped across the lightly patrolled Canadian border, used false passports and
presented themselves as tourists to enter the United States and plot deadly
acts”'” Ethnic studies scholar Junaid Rana contends that post-9/11 construc-
tions of illegality construed undocumented immigrants as “duplicitous” As
he writes, “Using fake, stolen, and mistaken identities confounds systems of
surveillance that cannot clearly differentiate bodies that might bear a close
resemblance”'® As in references to terrorist “hideouts” in the global South or
to “hidden” weapons of “mass destruction,” the men “blended in”—and the
INS did not know where to look.*

Such perceptions of concealment, fraud, and invasion also worked to nat-
uralize enduring and emergent notions of Arab and Muslim noncitizenship
and illegality. In a follow-up to the 9/11 Commission’s report on “terrorist
travel,” Janice Kephart, a lawyer for the commission, focused on flaws in U.S.
immigration laws.

What requires emphasis is the ease with which terrorists have moved
through U.S. border security and obtained significant immigration benefits
such as naturalization. . . . Once within U.S. borders, terrorists seek to stay.
Doing so with the appearance of legality helps to ensure long-term opera-
tional stability. At the 9/11 Commission we called this practice embedding.*
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Throughout her report, Kephart ascribes illegal status to suspected ter-
rorists even though the report details all the legal means that enable them to
reside in the United States. In doing so, she both disregards noncitizens’ legal
status by insisting that they possess only the “appearance of legality” and
symbolically revokes naturalized citizen suspects of their U.S. citizenship.
Thus, she also maintains the mutually exclusive binary between “suspected
terrorist” and “U.S. citizen” by labeling all suspects, regardless of status, “il-
legal,” or in Puar’s words, not legal or illegal but “un-legal”**

Emphasizing “illegality” worked to deprive Arab and Muslim nonciti-
zens of their rights (rights that undocumented Latina/o immigrants already
did not have). Generally, the state does not necessarily have to comply with
laws presumably meant to protect people from blatant abuses of state power,
especially if such persons are ineligible to personhood. The same laws that
render undocumented immigrants ineligible for personhood were used to
disenfranchise noncitizens suspected of terrorist activities or sympathies. Al-
most all detainees have been Arab or Muslim; likewise, half of the “foreign
terrorist organizations” identified by the secretary of state in 1999 were either
Arab or Muslim.?? The primary use of the Antiterrorism and Effective Death
Penalty Act (AEDPA) of 1996 has been to restrict Arab and Muslim immi-
gration even though the act was passed in response to domestic terrorism
—the Oklahoma City bombing in 1995.%°

Identifying Arabs and Muslims as “illegal” didn't just justify racial profil-
ing; it positioned them in a category that already faced legalized racial profil-
ing. The U.S. Supreme Court does not consider “selective immigration en-
forcement” —such as racial profiling—unconstitutional on the grounds that
“unlawful” or “illegal” immigrants do not have a constitutional right to use
“selective enforcement” as defense against deportation.** Even before the Pa-
triot Act was passed, the attorney general had absolute authority to enforce
immigration laws, and immigration agencies could already prolong deten-
tion indefinitely.?® Already existing immigration law permitted all proceed-
ings and information regarding noncitizen detentions to be kept secret from
the U.S. public.”® Laws directed against the “illegal” “unlawful,” and “un-
legal” within immigrant groups worked explicitly to deprive noncitizens of
legal personhood.

Performing Patriotism

The biological subtext for the war on terror underlay many of President
Bush’s speeches, which consistently insinuated that racial and religious pro-
filing globally and domestically was regrettably necessary. Although the
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message was hard to ignore, it was rarely expressed explicitly. Part of the way
in which it was concealed was through describing “terrorists” with language
that invoked race, national origin, and religion while describing “Americans”
in cultural and legal terms through referencing multicultural citizenship.
Cultural critic Jodi Melamed’s analysis of the Patriot Act reveals how U.S. cit-
izenship recuperates racial, ethnic, and religious groups who have been tar-
geted as “terrorist suspects”?” Melamed argues that an opening section of the
Patriot Act entitled “Sense of Congress Condemning Discrimination against
Arab and/or Muslim Americans” functions as a “multiculturalist gesture of
protection for patriotic ‘Arab Americans, ‘Muslim Americans, and ‘Ameri-
cans from South Asia’ [that] rhetorically excuses the racializing violence
that the act enables—namely, the stripping of civil and human rights from
nonpatriotic or non-American Arabs, Muslims, and South Asians””*® The act
also enables the recuperation of Muslim Americans and Americans of Arab
and South Asian descent. As Mahmood Mamdani puts the matter simply but
accurately, such “culture talk” works to differentiate “Good Muslims” from
“Bad Muslims”** While the Patriot Act discriminates against noncitizens on
the basis of race, nationality, and religion, it also explicitly extends symbolic
protection to Americans who are simultaneously racially profiled and non-
targeted. Thus, in effect, the act reads like a disclaimer of, as well as an apol-
ogy for, recent and future acts of legal and social misrecognition.

Discourses of multiculturalism not only pressured targeted immigrant
groups to demonstrate that they were U.S. patriots but also managed dissent
among racially and religiously profiled U.S. citizens and loyal legal residents.
In her ethnography of South Asian Muslim youth, Sunaina Maira contends
that multiculturalism enables youth to criticize state policies without criti-
cizing the state. Calling this practice “dissenting citizenship,” Maira argues
that it betrays an investment in the state rather than a radical departure from
it: “Dissenting citizenship is harnessed to multicultural citizenship by the
state, for multiculturalism was one of the political and rhetorical strategies
used after 9/11, as well as before, to absorb Arab, South Asian, and Muslim
Americans into a discourse of difference and belonging to the ‘pluralistic’
and tolerant nation-state.”*° Noncitizen groups racially profiled as “suspected
terrorists,” on the other hand, are required and thus recruited to represent
themselves as “docile patriots” Analyzing Sikh organizing post 9/11, Puar and
Amit Rai explain that to construct themselves as misrecognized or falsely
profiled, Sikh communities were called upon not only to “educate” Ameri-
cans about religious and ethnic differences but to perform the “banal plu-
ralism of docile patriotism,” emphasizing “Sikh commitments to American
life” by validating heteronormativity and middle-class domesticity.*" Under
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the guise of multiculturalism, citizenship can manage dissent while docile
patriotism works to transform racial profiling into misrecognition, making
Arabs, Muslims, and/or South Asians responsible for alleviating the state-
sanctioned and vigilante violences of racial profiling.

But U.S. multiculturalism could not incorporate those whose bodies were
the real world referents for the ontologized figure of the terrorist.>* The Na-
tional Security Entry-Exit Registration System, established in June 2002, spe-
cifically targeted men from mostly “friendly” nations in the Middle East for
special registration. Unlike “docile patriots,” men targeted for “special regis-
tration” were not misrecognized by law because special registration targeted
them. This gendered racial profiling program claimed to enable the Depart-
ment of Homeland Security to monitor where foreign nationals lived and
what they did; people selected for interviews needed to reregister at least an-
nually and faced the possibility of endless detention.*® Bayoumi argues that
the program is particularly troubling because insofar as special registration
is based on geography, “it makes descent or inheritability of Islam (and gen-
der) the defining criterion”** The legal production of racialized suspicion,
Bayoumi asserts, demands that noncitizens prove their U.S. loyalty by ac-
tively disavowing the legally constructed and popularly imagined “Muslim-
as-terrorist-figure”>> As he notes, “special registration” treated people “as if
they were guilty of a crime and had to prove their innocence.”*® Because ter-
rorism in the United States was associated with Islam and signified by both
Arab/Muslim bodies and nations in the Middle East following as well as pre-
dating 9/11, being suspected of terrorism because of one’s race, ethnicity, and/
or religion became a de facto status crime that could be enforced through
immigration law and justified through the ascription of illegality. The passive
act of being recognized as a potential terrorist rendered one rightless because
it was not only criminal to look suspiciously Arab and/or Muslim; it was also
criminal not to actively, emphatically, publicly, repeatedly, and insistently re-
iterate that one was not a terrorist.

Hidden Victims and Unsung Heroes

Tapping into an already present discourse of multiracial multiculturalism,
the administration worked to reassemble an American identity that was
multiracial yet basically American, essentialized over and against the bodies
that visually signified the “terrorist threat” As Leti Volpp contends,

Post September 11, a national identity has consolidated that is both
strongly patriotic and multiracial. . . . This expansion of who is welcomed
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as American has occurred through its opposition to the new construc-
tion, the putative terrorist who “looks Middle Eastern” Other people
of color have become “American” through the process of endorsing ra-
cial profiling.*”

In this section, I consider the ways in which the repurposing of “illegality”
worked to incompletely and insincerely rehabilitate undocumented Latinas/
os when juxtaposed against the administration’s construction of anti-Amer-
ican terrorism.

As “terrorism” was increasingly fused with “illegality,” different narratives
and images emerged to symbolically recuperate undocumented Latinas/os.
Representations of undocumented Latina/o immigrants reassured the na-
tion that the “American way of life” still circulated as a worldwide symbol of
freedom. As people who were willing to live in America and were ineligible
for almost all rights and protections, undocumented Latinas/os affirmed
that living in the United States even without rights was better than living in
other nations “ravaged by poverty or political instability”*® Undocumented
Latina/o settlement did not activate the same anxieties and resentments of
the previous decade. In fact, the very activities represented as economically
and culturally threatening in the 1990s were largely renarrated during this
era as evidence for the “universality” of the “American Dream” when written
about in relation to September 11. As the New York Times reported just days
after September 11, undocumented Latina/o immigrants “came to America to
escape poverty, repression and war,” and they “made lives in mostly humble
jobs”*® US. citizen patriots could read about undocumented immigrants
and remind themselves that for most of the world, living in America was
worth the sacrifices that others were expected and compelled to make. Re-
coding undocumented Latina/o immigrants also functioned to critique the
INS for focusing on the wrong population. Undocumented Latinas/os were
symbolically “rehabilitated” (even if only partially and provisionally) because
they had been recognized as the wrong primary targets of the INS—because
they were the people that transformed the question “Why do they hate us?”
to “How could they hate us?”*°

Undocumented Latina/o immigrants verified that America’s promise of
freedom and democracy was so desirable that even those who could never
access it still wanted to live in a place where others could. Sympathetic rep-
resentations of undocumented Latinas/os in the immediate wake of Sep-
tember 11 did not just recode already prevalent national narratives; they also
reinvented them in ways that notably mitigated the racial hysteria over un-
documented Latinas and children that had preoccupied the national imagi-
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nary in the 1980s and 1990s. In the wake of September 11, immigrants who
crossed the border without authorization could be represented as highly
(though ironically) patriotic. As journalist Elizabeth Llorente stated, “Many
of the day laborers along Columbia Avenue in North Bergen, New Jersey, as
well as others interviewed in other towns, said they were determined to stay,
to ride out the hard times. Many of the men—who also had U.S. flags on their
shirts and caps—said they would fight in Afghanistan if they could enlist in
the military”*' Being determined to stay and work as undocumented is not
usually characterized as admirable in news media, but the decision becomes
honorable and courageous in the shadow of September 11. These Latino day
laborers literally wrapped themselves in U.S. flags, waiting for the opportu-
nity to be unmarked as disposable “illegal” bodies and remade into Ameri-
can patriots willing to sacrifice their lives for their country of residence.

Machismo and the Military

The Bush administration organized the chaos of 9/11 by providing a national
narrative that connected patriotism to nativism and terrorism to illegality.
Recoding illegal status as both Latina/o and Arab/Muslim and repurposing
Latina/o racial difference as a signifier for both undocumented immigra-
tion and militarized multiculturalism required revising and reinventing how
undocumented Latinas/os were both publicly represented and productively
managed. Representing post-9/11 national identity as diverse and multiracial
helped blur the blatant racial line that divides who serves in the military and
whom the military serves. This multiracial, multicultural American identity
attempted to conceal the racialized dimensions of the war on terror even as
it highlighted the war’s biological undertones. Noncitizen U.S. soldiers—8o
percent of whom are persons of color*>—answer a call to duty for a coun-
try that has not claimed them as its own. In 2002, approximately 37 percent
of noncitizens who joined the military were Latina/o, 23 percent were Asian
or Pacific Islander, and 20 percent were black.*? Although not drafted for
service, noncitizens were conscripted into service by their legal nonperson-
hood. As deportable, they were already disposable. Since the end of the draft
in 1973, the all-volunteer U.S. military has not been able to attract young U.S.
citizens to enlist, compelling the military to recruit outside U.S. borders. At
the Iraq War’s inception, U.S. military recruiters even crossed the Mexican
border to sign up recruits—in excursions euphemistically characterized by
military media as a few individuals’ “overzealousness”**

The U.S. military has also focused on those whom the United States has
disenfranchised within its borders. Like African Americans, young Latinas/os



108 << GRAFTING TERROR ONTO ILLEGALITY

have been selectively targeted for aggressive recruitment. According to Jorge
Mariscal, “The Army Times reported that ‘Hispanics’ constituted 22 per-
cent of the military recruiting ‘market; almost double their numbers in the
population** The Hispanic Access Initiative (HAI), described as “affirma-
tive action” to help “diversify” the military’s officer ranks,*® created military
partnerships with colleges and high schools—even middle and elementary
schools—with large Latina/o student populations in a manner akin to the
establishment of a military presence at historically black colleges and uni-
versities. Similarly, the 2001 revision of the Solomon Amendment,*” which
cuts an entire university’s federal funding if any of its subdivisions deny ac-
cess to military recruiters, seems more about securing soldiers of any rank at
any cost than about ensuring equal representation in the military’s relatively
privileged positions.*® While constituting only 10 percent of the military,
more than 25 percent of the army infantry and more than 20 percent of the
Marine Corps infantry is of Latina/o descent.*

The overrepresentation of Latinas/os in the military’s infantry ranks has
been attributed to and naturalized as Latina/o cultural difference—a differ-
ence colloquially and sometimes disdainfully referred to in the United States
as “macho” Marine recruiter Gunnery Sergeant Jorge Montes explains that
Marine recruitment in predominantly Latina/o high schools and Latina/o
communities sells the military through an “aggressive, testosterone-heavy
image”*® Representing Latino U.S. soldiers as unable to resist the adrenaline
rush of honorable, freely chosen disposability, Montes claims that “even re-
cruits who score out of the infantry choose it anyway. . . . There is a certain
pride in being in the front lines at the tip of the spear”®' “Machismo” thus
functions as an abnormal “condition,” a perversion of masculinity signified
by and thought to originate within Latina/o cultural difference. As a result,
masculine “pride”—not poverty, disposability, or racism—becomes the rea-
son why too many Latinas/os are at the tip of the spear. To be “macho” is read
as compulsively choosing to die even when given the choice to lessen the
odds. In this way, being “macho” is rendered a cultural difference that natu-
ralizes Latina/o overrepresentation among the dead.

Labeling Latinas/os as “macho” displaces the necropolitics of the war on
terror onto (supposedly improperly gendered and perversely over-sexed)
Latina/o cultures and conceals how the necropolitical works through the
biopolitical in its use of racial difference to determine who is disposable and
who is killed for whom. To be on the “front lines” is to be in a zone of dispos-
ability that separates the lawless civilized from the death-worlds they were
creating. For those living with little or no rights, the possibility of dying on
the front lines is transformed into an “opportunity” for legal recognition.
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Between September 2001 and April 2011, U.S. Citizenship and Immigration
Services naturalized 68,974 members of the military.”> In July 2002, Bush
issued an executive order that not only expedited the process of attaining
naturalized citizenship for active duty soldiers but also waived the residence
requirement and naturalization fees for soldiers serving during military hos-
tilities.>® Margaret Stock, a law professor at the U.S. Military Academy at
West Point, contends that the executive order applies to undocumented as
well as legal immigrants.®>* A 2004 investigation by journalist Bruce Finley,
for instance, found that the U.S. military lists 16,031 members whose citizen-
ship is “unknown”** Even though undocumented immigrants cannot legally
enlist in the U.S. military, they are not exactly deterred from joining. In some
cases, the military even helps undocumented U.S. soldiers attain U.S. citizen-
ship. The military helped Private Juan Escalante, an undocumented Mexican
immigrant, begin the process of naturalization; however, at the same time, an
immigration judge ordered the deportation of his parents, brother, and sis-
ter.>® For undocumented Latina/o immigrants such as Escalante, embracing
the possibility of patriotic death becomes the method to demonstrate one’s
deservingness of legal personhood.””

Citizenship for the Dead

For noncitizens, naturalized citizenship has two particularly important,
practical functions: You cannot be deported, and your family members can
immigrate legally. Posthumous citizenship, however, only sometimes enables
the latter. In fact, I would argue that posthumous citizenship has more pur-
pose and function for the state than for family members of the dead. For
the state, noncitizen soldiers are just as valuable, perhaps even more so, in
death than in life. As Sharon Holland explains, the dead are central to nation
building because “their ‘desires’ not their ‘bodies’ are exhumed for use by the
state”*® In death, the noncitizen U.S. soldier becomes the perfect naturalized
U.S. citizen because “the dead are the ultimate ‘docile bodies. ”*® U.S. citizen-
ship claims ownership over noncitizen soldiers’ bodies in order to exhume
and use their desires, militarizing soldiers’ past yearnings and romanticiz-
ing soldiers’ (lack of) choices. For example, José Antonio Gutierrez, who was
both an undocumented immigrant from Guatemala and the second U.S. sol-
dier killed in the war, was represented by mainstream and military media
as unselfishly choosing military service over higher education.®® This por-
trayal of Gutierrez was consistent across news reports: He joined the Marines
because he “wanted to give the United States what the United States gave
to him. He came with nothing. This country gave him everything”®" News



110 << GRAFTING TERROR ONTO ILLEGALITY

stories represented him as wanting to “give” (not pay back) everything to the
nation, but they failed to add that the nation did, in fact, take everything he
had to give, including the rights to tell his story. In contrast, Heidi Specogna’s
documentary The Short Life of José Antonio Gutierrez offers a competing rep-
resentation. According to the films narrative, Gutierrez reluctantly joined
the U.S. military because he needed to become a more competitive college
applicant and wanted to obtain U.S. citizenship.®*

In another example, a deceased soldier’s father was recruited to speak for
his son and on behalf of the nation. Columbian-born noncitizen U.S. sol-
dier Diego Rincon died overseas while on active duty. Diego Rincon’s father,
Jorge Rincon, was portrayed as the representative (father) figure for speeding
up the naturalization process for noncitizen soldiers. Through Jorge Rincon,
naturalized U.S. citizenship was characterized not just as a reward for dying
during combat but as the culmination of a father’s dream: legal recognition
for his son. Jorge Rincon also was portrayed as passionately and uncondition-
ally supporting the United States and its military. For example, a Washington
Post story reported that “at Diego’s enlistment ceremony in January 2002, his
father was so moved that he approached a sergeant and asked whether he
could sign up, t00.”** According to news narratives, Jorge Rincon’s enthu-
siasm was not tempered by his son’s death. Upon learning that his son re-
ceived posthumous U.S. citizenship, Rincon said, “I'm proud for Diego and
proud to be in this country and proud that my son was in the United States
Army”®* In the same article, Rincon continued with “the only thing that
keeps me going now is to make sure that he’s buried as an American. . .. That
will be my dream come true”®® Jorge Rincon’s “American Dream” was not
social or economic mobility; it was not property ownership or educational
opportunities for his son. It was not even political membership for himself.
His America Dream was to bury his son on American soil as an American
citizen—a dream indicative of the fabulous values of this nation.

As Holland theorizes, it is actually not the biological menace (whether
suspected terrorist, illegal alien, or criminal) that represents the nation’s most
threatening enemy. Rather, it is the voice of our dead: “Here the dead are the
most intimate ‘enemy’ of the changing and growing nation. Should they rise
and speak for themselves, the state would lose all right to their borrowed
and/or stolen language.”“’ Rincon, Gutierrez, and other noncitizen U.S. sol-
diers were devalued and disposable agents of “freedom,” not the intended
recipients. Far from a “reward,” posthumous citizenship is a technology of
necropower, another means by which the state retains and legitimates its
sovereignty through controlling the dead. U.S. Citizenship and Immigration
Services reported that between August 2002 and April 2011, 132 members of



GRAFTING TERROR ONTO ILLEGALITY >> 111

the military had been granted posthumous citizenship.®” Posthumous citi-
zenship is not just symbolic belonging; it allows the state to claim the rights
to these individuals’ stories as American stories, making sure to silence or
censor what they might have to say otherwise.®®

Rearticulating Race and Rights?

Latina/o activists and their allies were recruited into an anti-terrorist dis-
course that validated the racist logic foundational to draconian immigration
laws deemed necessary for capturing potential terrorists. It is this founda-
tional logic—a logic that hinges upon biopower’s premise of making live—
that explained not only why the policing functions of the INS would become
the responsibility of Immigration Customs and Enforcement (ICE) but also
why ICE needed to be the largest agency with the most discretionary power
in the Department of Homeland Security, which in itself marked a radical
shift from the underfunding of the INS. In December 2005, the House of
Representatives passed the Border Protection, Anti-terrorism, and Illegal
Immigration Control Act, also known as HR 4437.°° The legislation made no
distinctions among undocumented populations as either deserving or un-
deserving, either docile or dangerous, nor did it differentiate undocumented
immigrants by intent, race, religion, or nation of origin. Rather, it grafted
“terrorism” onto already existing discourses of “illegality” Although con-
trolling “terrorism” was its stated intention, mothers, workers, and students
would be the inevitable casualties of any immigration legislation passed dur-
ing the war on terror—not accidental casualties but instrumental ones.

In just over a decade, national sentiments regarding the Latina/o fam-
ily shifted from contempt (during the Proposition 187 campaign in 1994) to
compassion (during the Immigrant Rights marches in 2006). Yet from 1994
to 2006, the Latina/o family had not significantly changed; it was still mixed-
status, transnational, and disproportionately poor. From 1994 to 2006, un-
documented immigrants were still employed in the jobs that some Ameri-
cans would never do and that poor Americans of color envied. Instead, what
had changed was the political context, and this in turn shifted how value was
determined and distributed to bodies and lives. This shift enabled immigra-
tion activists to center on and to celebrate the previous decade’s demonized
Latina/o family, foregrounding the importance of family life and hard work,
countering anti-immigrant rhetoric that so often criminalized Latinas/os’
family and work life through stories about “anchor babies” and stealing jobs.

While not the primary objects of U.S. value, they were also not necessarily
its not-valued others. For undocumented Latina/o immigrants, this moment
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not only disrupted the signs and signifiers of illegality from Latina/o to
Latina/o and Arab/Muslim; it also recast Latina/o illegality. Latina/o settle-
ment was not about invasion or contamination when represented in the wake
of September 11; it was evidence of the American Dream’s worldwide appeal.
In other words, undocumented Latinas/os were conferred social value as an
unintentional by-product of universalizing the “American way of life” Patri-
otic processes of value and valorization rendered Americans, America, and
the “American way of life” absolutely, universally, and transparently valu-
able through the equally absolute not-value of the “terrorist” This negative
resource for American value became the violent grounds of possibility that
would enable undocumented Latina/o immigrants and noncitizen soldiers
of color to be represented as socially valuable.

Because they were not seen as the immediate nor primary threat after
September 11, undocumented Latina/o immigrants could be reinterpreted
not necessarily as deserving, but also as not absolutely undeserving. These
ideological maneuvers were made possible because other racial and ethnic
groups— namely, (“un-legal”) immigrants from the Middle East—appeared
to pose new and more immediate “threats” to national security. Conse-
quently, national concerns about undocumented Latina/o immigration were
not just momentarily displaced but also temporarily rearticulated. Unau-
thorized border crossing was provisionally recoded: It did not represent a
threat to American culture and the American family but rather was repre-
sentative of the universal appeal of the American Dream itself. This rearticu-
lation made viable, and perhaps even necessary, the activation of both labor
and family as the organizing themes of the Immigrant Rights demonstra-
tions in 2006.

But the need for action in 2006 was not because undocumented Latina/o
immigrants were sometimes characterized in the 9/11 aftermath in socially
valuable terms of work and family, resolution and sacrifice. “Illegal alien”
(like gang member or criminal alien) invokes images of, but is not a fixed sig-
nifier for, Latina/o. Different racial and ethnic groups have been associated
with “illegality” throughout U.S. history, but what has remained consistent
from the late nineteenth-century Chinese Exclusion Act to the present-day
Patriot Act is the legally recognized nonpersonhood of the racialized “illegal
alien” Thus, the need for a movement in 2006 can be traced to the destabi-
lization of the signs and signifiers of “illegality;” which unhinged but never
detached Latina/o as its present-day primary racial signifier. To represent
Middle Eastern immigrants as not only “suspects of terrorism” but also as
“illegal” justified and made essential the intensification of immigration re-
strictions and exclusions. In other words, while “Latina/o” might have been
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repurposed and rearticulated, the “illegal alien” was not. In fact, because “the
terrorist” was grafted onto the “illegal alien,” the figure of the “illegal alien”
(and the legal status category it represented) only became all the more threat-
ening and unnerving, all the more in need of surveillance and restriction.

The “illegal alien” is the signifier, which should concern us because it sig-
nifies persons fundamentally unentitled to rights, and it refers to a category
of nonpersonhood that institutes discrimination. The laws that have made
undocumented Latina/o families legally vulnerable and highly exploitable
are the same laws that empowered the federal government to racially pro-
file and divest “suspected terrorists” of everything and anything resembling
“rights” because to be “unlawful” is to be ineligible for personhood, as non-
citizens “suspected” of “terrorism” know all too well.
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Immigrant Rights versus Civil Rights

In 2002, Elvira Arellano was arrested during a sweep of Chicagos O’Hare
International Airport for using a false Social Security number. Implemented
after and in response to September 11, “Operation Tarmac” was designed to
find and deport unauthorized airport workers. On the day she was ordered
to report to immigration in 2006, she defied her deportation orders and took
sanctuary at Chicagos Adalberto United Methodist Church with the help
of her good friend and fellow immigrant rights activist, Emma Lozano, and
Lozano’s husband, the Reverend Walter “Slim” Coleman, also a local activ-
ist. While trying to work with her very few and very unlikely legal options,
Arellano and Lozano founded La Familia Latina Unida (the United Latino
Family), an organization that lobbied Congress to recognize the citizenship
rights of 3 million U.S. citizen children who faced the “decision” to be sepa-
rated from one or both of their parents or to lose everything else in their
lives. Arellano’s 7-year-old U.S. citizen son, Saul, was one of those children.
Saul was Arellano’s primary motivation for seeking sanctuary. As she stated,
“my son is a U.S. citizen. . . . He doesn’t want me to go anywhere, so I'm going
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to stay with him”! Her courage was inspiring and reinvigorating not only
for immigrant rights activists but also for religious leaders and their congre-
gations. Because she refused to return to Mexico and publicly decried the
vast injustices that U.S. immigration law imposes on mixed-status families,
she was credited with sparking the New Sanctuary Movement and named
by Time magazine as one of the “People Who Mattered in 2006.”* Unfortu-
nately, all her work did not matter enough to protect her from deportation
in 2007. Once back in Mexico, she began organizing on behalf of the Central
American undocumented populations who resided in Mexico.

Arellano’s decision to take a steadfast stand against the injustices of im-
migration law reminded many of African American civil rights icon Rosa
Parks. U.S. Representative Bobby Rush, a founding member of the Illinois
Black Panther Party and a member of the Congressional Black Caucus, met
Arellano at a memorial service for Parks and made the comparison.’ Soon
after, some activists began referring to Arellano as our very own “Rosita
Parks* Arellano also cited Parks as one of her inspirations, telling reporters,
“I'm strong, I've learned from Rosa Parks—I'm not going to the back of the
bus. The law is wrong.”®

Yet some found the comparison of Arellano to Parks unsettling and the
premise for the likeness fundamentally flawed. Mary Mitchell, an African
American columnist for the Chicago Sun-Times, was among those who were
most outraged and outspoken. As she expressed with conviction, “Elvira
Arellano is definitely no Rosa Parks”® The columnist critiqued Arellano for
likening herself, an undocumented immigrant rights activist, to Parks, a civil
rights activist for U.S. citizens. As Mitchell wrote,

Despite the rhetoric, the 31-year-old Arellano doesn’t seem to know much
about black Americans’ struggle for civil rights.

Parks didn’t refuse to go to the back of the bus. She refused to give up
her seat to a white man who couldn’t find a seat in the so-called “white
section.” As onerous as the Jim Crow laws were, Parks didn’t break them.
That’s why she could calmly go to the police station and sit in jail until her
husband came to bail her out.

Because Parks wasn't a lawbreaker, the local NAACP decided to use her
as a test case to challenge the Jim Crow laws. Her righteous cause drew
widespread support and launched the civil rights movement in earnest.”

Whereas Rush likened Arellano to Parks on the basis of each woman’s ac-
tions, Mitchell denounced the comparison on the basis of each woman’s legal
status. For Mitchell, Arellano had no right to challenge U.S. law at all because
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her unauthorized immigration status marked her permanently and irrefut-
ably as a “law-breaker,” as “illegal” in presence and for being. In Mitchell’s
view, it mattered that Elvira Arellano and Rosa Parks had different relation-
ships to U.S. law; in fact, on some level, she considered this difference to be
all that mattered. Mitchell saw the legitimacy of Parks’ action as dependent
on the legitimacy of her legal status as a law-abiding citizen.

Because undocumented immigrants are marked as indelibly “illegal”
across various institutions, mobilizing support for undocumented immi-
grants’ rights requires negotiating accusations of criminal intent. Mitchell
also wrote that she could not feel sympathetic toward Arellano because she
disagreed with the means by which Arellano contested immigration laws.®
Because being an “illegal alien” is essentially a de facto status crime, undocu-
mented immigrants’ “illegal” status renders their law-abiding actions irrel-
evant. At best, “illegal” status complicates representing undocumented im-
migrants as moral, ethical, and “deserving” Mitchell believed that Arellano
should have reported to immigration authorities rather than seek sanctuary.
Speculating that Arellano would have received more public sympathy if she
had taken that route, Mitchell wrote that Arellano should have “marched
into the immigration office and showed America exactly what the present
immigration laws really mean: That a single mother can be separated from
her child; that husbands can be snatched from their wives; that working-class
families can be torn apart simply because America has waited far too long
to craft a fair and reasonable immigration policy.”” While Arellano would
have been deported immediately if she had challenged immigration law in
this way, for Mitchell, such self-sacrifice on Arellano’s part was necessary just
to warrant public sympathy. As she wrote, “Maybe then more of us would
respect her stance”'® Mitchell is not unaware of how much Arellano stood
to lose. However, because Mitchell’s definition of morality cannot be disen-
tangled from her commitment to the “rule of law;” she cannot apprehend the
irony that for Arellano, following the “rule of law” would have meant com-
plying with deportation orders, thereby freeing herself from the obligation to
follow the U.S. “rule of law””

For both Mitchell and Arellano, “family rights” needed no explanation
to serve as a political tactic to garner support and sympathy for undocu-
mented immigrants. By appealing to the needs of family members, immi-
grant rights advocates and their sympathizers attempt to lessen the percep-
tion of undocumented immigrants’ criminal culpability by emphasizing their
commendable commitments to their families. In fact, both undocumented
Latinas/os and un(der)employed African American citizens are required to
provide evidence that their intimate relationships are proper embodiments of
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heteronormativity and respectable domesticity. This, then, narrows the focus
of rights-based struggles, making them seem synonymous with securing fam-
ily rights within U.S. law. Moreover, the focus on family rights can sometimes
distract us from critiquing the structural conditions of global capital and
neoliberal reforms that create, perpetuate, and aggravate hyperexploitability
and legal vulnerability. Global capital and the U.S. state threaten not only the
conventional gendered roles within families but also family members’ very
ability to survive, thereby generating the need for less-than-ideal familial re-
lationships and less-than-legal work opportunities and business ventures.

In this chapter I revisit the master narrative of black and Latina/o con-
flict, analyzing the stories news media told about the 2006 immigrant rights
marches. Although media representations of the contemporary battle for im-
migrant rights were reflective of Arellano’s and Mitchell’s complex definitions
and competing deployments of “civil rights,” the news media represented the
movement primarily in racial and relational terms. The movement was posi-
tioned as both enabled by and in conflict with the African American struggle
for civil rights in the 1950s-1970s. This particular juxtaposition cannot help
but characterize undocumented immigrants as always already and unques-
tionably criminal because the African American struggle for civil rights in
the United States revolved around and relied upon respecting the rights of
personhood that U.S. citizenship supposedly already recognizes. In this way,
immigrant rights as civil rights was articulated as a racial controversy and
enmeshed within relationally racialized discourses of criminality, illegality,
respectability, and heteronormativity.

By superimposing a U.S.-centric and race-based framework for under-
standing “rights” and comprehending “movements,” mainstream news me-
dia obfuscated not only undocumented immigrants” transnational struggle
to protect, provide for, and reside with their families, but also U.S. minori-
ties’ diverse histories of social activism from the 1950s to the 1970s. In par-
ticular, media erased the history of African American social activisms that
situated struggles against racial discrimination in the United States as part
of that eras global struggle for sovereignty, freedom, and independence.
In representing the immigrant rights movement racially and relationally, I
argue, media erased the international tenets or the “worldliness” of both his-
torical and contemporary rights-based movements while leaving intact and
primary an uncomplicated master narrative of black-Latina/o conflict and
competition in the United States. Remembering other histories is important
for understanding how and why undocumented Latinas/os and the African
American working poor are structurally positioned as economic competitors
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and political allies. This context can help us to avoid debating which group is
more deserving of rights that are sure to be denied—even if conferred.

Creating Criminals and Globalizing the Prison Regime

When used as a political tactic, claiming deservingness through demon-
strating respectability assumes that we can make a clear distinction between
people of color who are criminal and people of color who are respectable,
but this distinction is far from being fixed or stable. Global capital capitalizes
on local and global processes of racialization and criminalization to produce
“illegal” persons as well as spaces of lawlessness, or what Denise Ferreira
da Silva terms “zones of illegality”*' These zones of illegality are essentially
“death-worlds” governed through lawlessness, places where corrupt law en-
forcement officials abuse the laws by which they are supposed to abide, leav-
ing residents heavily policed and yet absolutely unprotected.

Both within and beyond the borders of the United States, indigent and in-
digenous populations of color are literally made into criminals. This ensures
that the poorest people will remain legally vulnerable and hyperexploitable
because, as criminals, they are denied not only rights but also compassion.
For the last half century, economic restructuring has exacerbated poverty for
the poor of color in the United States and abroad. Poor people of color were
also increasingly targeted for deportation, regulation, and incarceration as
federal laws and international trade agreements further pathologized and
criminalized their various methods of coping with their increasingly insur-
mountable obstacles and setbacks, such as working in underground econo-
mies or self-medicating with nonprescription street drugs.

In the early 1980s, the world faced a recession that began to undermine
the gains secured by social movements across the globe. In the United States,
organized labor began to lose more battles against corporate capital, and the
hourly wages of 8o percent of the U.S. workforce declined.'* Asserting that
the high wages of U.S. workers impeded corporate competitiveness, U.S. cor-
porations complemented their assault on labor unions by moving production
sites to the global South and increasing their foreign investments.'* During
the recession, the Reagan administration reversed the hard won gains of
previous decades by implementing neoliberal reforms in the United States
and by supporting structural adjustment programs in the global South. Ac-
cording to political analyst Walden E. Bello, the Reagan administration ef-
fectively dismantled the “activist state” of nations in the global South and
global North.*



120 << IMMIGRANT RIGHTS VERSUS CIVIL RIGHTS

The recession in the 1980s was difficult for all but the wealthiest classes in
the United States. President Ronald Reagan’s tax “reforms” from 1981 to 1983
facilitated the upward redistribution of wealth: The tax share of the wealthi-
est 1 percent dropped 14 percent while the poorest 10 percent of the popula-
tion saw their share rise by 28 percent.'® Unemployment rose from 4.8 per-
cent in 1973 to 10 percent in 1981-1982 and was further exacerbated by the
steep cost-of-living increase of 133 percent from 1972 to 1982."”

For low-income African American households, the recession intensified
and accelerated the effects of deindustrialization that had begun decades ear-
lier. Urban historian Thomas Sugrue paints a bleak picture of deindustrial-
ization’s national impact on African Americans who lived in cities such as
Chicago, New York, Cleveland, Gary, Philadelphia, Pittsburgh, Saint Louis,
Camden, Baltimore, and Newark. As Sugrue notes, in those cities’ urban
areas, the poverty rate for black residents ranged from 25 to 40 percent be-
cause of a massive loss in manufacturing jobs coupled with a major growth
in the poorly paid service industry.'® Between 1970 and 1980, the male non-
employment rate in low-income black neighborhoods rose from 25.9 per-
cent to 40.7 percent.” In Los Angeles alone, black women’s employment in
manufacturing declined by 37 percent in durable goods and by 114 percent
in nondurable goods.?® By the end of the Republican era in 1992, the United
States was the most “unequal nation of all modern nations,” with a poverty
rate of almost 50 percent for children of color.*!

In the 1980s, the criminalization of victimless illicit activities associated
with poverty, race, and urban space redirected state funds from developing
social welfare programs to expanding institutions of social protection.?* As
professor of law and public policy Michael Tonry writes, “Arrests of Blacks
for violent crimes have not increased since 1980, but the percentage of Blacks
sent to prison has increased starkly”?* New mandatory sentencing laws that
criminalized and imprisoned drug users were disproportionately enforced in
poor neighborhoods of color hit hardest by the world recession. This rise
in incarceration rates can be directly attributed to the “war on drugs” From
1982 to 1999, the number of prisoners sent to prison for drug violations in-
creased 975 percent.** In the 1980s, however, similar victimless crimes in the
inner cities were colorfully repackaged as the not-so-innocent recreational
activity that inevitably leads to violent crimes. When African Americans
were 9o percent of those found guilty of distributing crack cocaine, for in-
stance, Congress not only mandated prison sentences for possessing and sell-
ing it but also mandated that the punishments were 100 times harsher than
the sentences for possessing and selling its powder counterpart, primarily
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because powder cocaine was associated with a more affluent clientele.*® Fol-
lowing a similar logic, most states lessened the criminal punishments for
marijuana in the 1960s and 1970s because white teenagers had begun using
it.>® The rapid rise of the incarcerated minority population in the United
States greatly expanded the number of state and private prisons and helped
strengthen related industries, such as businesses that depended on prisoners
for cheap labor.

Needless to say, increasing incarceration rates in the United States do not
necessarily indicate that more crimes are being committed. Instead, they
often result from the fact that more and more activities are either repack-
aged as much more dangerous than comparable suburban delinquencies or
redefined as illegal. Criminal laws in the United States are expanded and ex-
tended every year at the local, state, and federal levels. The vast majority of
these laws either criminalize the recreational activities of the poor of color,
such as using specific street drugs, or create harsher penalties for crimes al-
ready on the books, such as gang enhancement charges or mandatory do-
mestic violence sentencing. According to the Bureau of Justice Statistics,
drug offenders and public-order offenders (which include those who break
immigration laws) accounted for 87 percent of the growth in the federal in-
mate population between 1995 and 2003.>” Although African Americans con-
stitute only 13 percent of the U.S. population, in 2005 black men accounted
for 40 percent of state and federal male inmates who had been sentenced for
more than one year.?®

The pervasiveness of law-and-order ways of knowing accompanied by
discipline-and-punish strategies of subjection can be attributed to what
ethnic studies scholar Dylan Rodriguez calls the “prison regime.” For the
state, criminalization and its regulation are central practices of governmen-
tality because they are vital for legitimating the state’s authority. As Rodri-
guez argues,

The multiple technologies of power inaugurated and spun outward by the
prison regime enable the material practice of state power, inscribing its
self-narrated dominion, authority, and (moral) legitimacy to coerce: the
ascendancy and authority of the state must be enacted, ritualized, and signi-
fied through the prison regime—and massively performed on target bodies
—to become “real”

A prison is more than an institution or an apparatus. As Rodriguez ex-
plains, a prison is “a dynamic state-mediated practice of domination and
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control”®® And as the neoliberal state increasingly intervened on behalf of
capital to strengthen the United States’ position within the global economy,
such practices were imposed on other nations as well.

While the middle classes of the United States were beginning to re-
cover, though not prosper, in the 1990s, living conditions only worsened in
the global South in no small part due to the U.S. state’s “free trade agree-
ments.” These agreements bolstered the economy in the United States, and
they facilitated the expansion of global capital and extended the reach of
multinational corporations. Just months after implementing the Dominican
Republic-Central American Free Trade Agreement (DR-CAFTA) in 2006,
more than 6,500 workers in the United States lost their jobs because compa-
nies relocated some of their production to Central America. (Every member
of Congress representing the districts where these U.S. jobs were lost sup-
ported DR-CAFTA.>") However, even when job loss in the United States can
be traced to corporate flight, decent work opportunities in the global South
are not inversely proportionate to job loss in the global North. In only two
years, 22 textile companies left the nations participating in DR-CAFTA (the
Dominican Republic, El Salvador, Honduras, Costa Rica, Nicaragua, and
Guatemala), resulting in 50,000 jobs lost in the textile industry.>* As more
and more corporations set up shop overseas, not only are less jobs available
to people living in the United States, but more people are put out of business
in the global South as well because they cannot compete with multinational
corporations. In the Dominican Republic, 84 percent of the 400,000 small
and medium businesses cannot compete at all in the globalized market be-
cause they lack the basic technology.’® In Nicaragua, seven maquila (manu-
facturing) plants opened after DR-CAFTA in 2007, creating 1,993 jobs, but
Nicaragua also lost 4,000 jobs during the same time period because other
businesses had to close or relocate.** Local businesses need state interven-
tion often in the form of subsidies or loans in order to be able to compete
on the “equal” terms dictated under “free trade” agreements, but only the
United States is able to offset the costs of production. In 2007, it cost $9.40
for a U.S. farmer to produce 100 pounds of rice, but it cost only $8.45 for
a farmer in the Sébaco Valley of Nicaragua to produce the same product.
While it may seem as though Nicaragua would be able to profit from export-
ing rice, this competitive advantage is undermined by U.S. subsidies that en-
able 100 pounds of U.S. rice to be sold in Nicaragua at $7.65.*> Under “free
trade” Nicaragua can no longer increase its import tariffs on rice and must
eliminate its tariffs on all agricultural products (including rice) by 2025.>
Because rice is a food staple in Nicaragua, people will become dependent on
the rice imported from the United States at the same time that rice growers
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in Nicaragua will be steadily pushed out of the local market because locally
grown rice will not be able to compete with the cheaper rice imported from
the United States. By 2025, U.S. rice can be sold at a much higher price be-
cause Nicaraguans will already be dependent on import rice, which will be
not only duty-free, but without local competition the United States govern-
ment will no longer need to subsidize U.S. rice farmers as well.

DR-CAFTA’ predecessor, the North American Free Trade Agreement
(NAFTA) implemented in 1994, also did not fulfill its promise to stabi-
lize farmers’ incomes in participating countries—Mexico, Canada, and the
United States. Like DR-CAFTA, NAFTA benefited only large agribusinesses.
For small Canadian farmers, bankruptcies and delinquent loans were five
times higher in 2001 than pre-NAFTA. In the United States, 33,000 small
farms ceased to exist altogether.’” But for ConAgra, the largest supplier of ag-
ricultural chemicals and fertilizers in North America and the second largest
supplier to grocery stores (under product names such as Butterball, Hunt’s,
Healthy Choice, and Peter Pan Peanut Butter), profits increased 189 percent
from $143 million to $413 million between 1993 and 2000.>® Under NAFTA,
Mexico’s already alarming 52 percent poverty rate escalated to 69 percent in
only two years.”> NAFTA displaced approximately 15 million farmers by un-
doing eighty years of land reform in Mexico.*’ As a result, small landholders
were unable to make a living, and unemployment and underemployment in
Mexico’s urban centers were also inevitably exacerbated. Consequently, more
and more people were compelled to migrate beyond Mexico’s borders.

U.S. advocates for both NAFTA and DR-CAFTA claimed that undocu-
mented immigration in the United States would decrease with the formaliza-
tion of free trade because multinational corporations would not only pro-
vide jobs in Mexico, the Caribbean, and Central America but also promise
incentives for people to remain in their countries of origin. But since the
implementation of NAFTA, the undocumented immigrant population in-
creased dramatically, from 2.2 million before NAFTA to 11 million in 2005.!
Following DR-CAFTA in 2006, the undocumented population increased to
11.9 million by 2008.*> Although the increase was not as drastic, it's worth
noting that undocumented immigrants from Latin American nations other
than Mexico increased more than 40 percent from 1.8 million in 2000 (be-
fore DR-CAFTA) to 2.6 million in 2008.** Many undocumented immigrants
cite NAFTA or DR-CAFTA as their reason for migrating; they felt coerced
into crossing national borders because their living conditions after free trade
necessitated their doing so. In fact, the coercion was so powerfully felt that in
Oaxaca, Mexico, indigenous communities are organizing around the right to
not migrate, demanding “el derecho de no migrar”** As Rufino Dominguez,
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head of the Oaxacan Institute for the Care of Migrants, said, “There are no
jobs here, and NAFTA made the price of corn so low that it’s not economi-
cally possible to plant a crop anymore. . . . We come to the U.S. to work be-
cause we can't get a price for our product at home. There’s no alternative.”*?
These populations have been denied the right to stay home.

For the people of Mexico, Central America, and the Dominican Repub-
lic who did not migrate, the North and Central American free trade agree-
ments made lives difficult beyond the devastating effects of weakening their
agricultural economies. NAFTA and DR-CAFTA also required participating
nations to protect U.S. intellectual property rights. DR-CAFTA, in fact, offers
pharmaceutical companies more protections than both laws in the United
States and the World Trade Organization’s multilateral agreement on Trade-
Related Aspects of Intellectual Property.*® DR-CAFTA’ intellectual property
regulations provide drug companies monopoly protection, making it all but
criminal for organizations to offer affordable, generic medicine. Thus, DR-
CAFTA greatly constrained health care systems in the global South.*” In
Guatemala, many affordable generics had to be withdrawn from the mar-
ket altogether, and many new generics have been barred from even entering,
which makes the cost of necessary medicine exorbitant for common but fatal
conditions such as cancer, HIV/AIDS, hypertension, stroke, pneumonia, car-
diac disease, and diabetes. For example, 100 milliliters of insulin made by
Sanofi Aventis under the brand-name Lantus costs $50.31, while Drogueria
Pisa de Guatemala locally manufactures a generic that costs only $5.95 per
100 milliliters. Because Lantus is protected until 2016, Guatemalans buying
insulin will have to pay the higher price, which amounts to 846 percent more
than the local equivalent manufactured by Drogueria Pisa de Guatemala.*®
Before the implementation of DR-CAFTA, pharmaceutical companies rarely
bothered to obtain patents in Guatemala because such little profit was ex-
pected, but under DR-CAFTA, brand-name drugs can be “data-protected”
for five or fifteen years, thereby drastically reducing or altogether removing
their competition.*’

Abiding by U.S. intellectual property rights as dictated by NAFTA and
DR-CAFTA required nations to radically restructure their legal systems as
well, resulting not only in more working poor, unemployed, homeless, and
landless but also in creating and increasing so-called “criminal” populations.
Money-making activities that were not illegal or criminal before NAFTA
and DR-CAFTA were redefined as illegal under the legal reforms that were
required by the trade agreements to protect the interests of multinational
corporations. NAFTA and DR-CAFTA subjected member countries to the
World Intellectual Property Organization (WIPO) Copyright Treaty. Among
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its many generalized restrictions, the treaty revised international copyright
laws to protect the profit potential of advanced information technology by,
for instance, redefining computer programs as “literature” and therefore ren-
dering them subject to the copyright laws that protect artists and musicians.
As George Caffentzis explains, the WIPO Copyright Treaty imposed “priva-
tized ‘intellectual property rights’ on formerly colonized or socialist coun-
tries where patents, copyrights and licenses did not have much legitimacy”>
Many people living in participating countries depended on piracy to make a
living, but under DR-CAFTA, vendors and purchasers of pirated copies and
counterfeit commodities, such as CDs, DVDs, clothes, and shoes, not only
were under stricter surveillance but also faced imprisonment and fines.>!
DR-CAFTA imposed thirteen new laws in El Salvador criminalizing infor-
mal economies, which immediately made 20,000 people’s means for making
a living subject to prison sentences.”? Under El Salvador’s new intellectual
property rights laws, people producing knock-ofts could be sent to prison for
four to six years, and those convicted of violating “technological measures”
could be imprisoned for two to four years.>

As the culture of crime and punishment continues to extend far beyond
prison walls and as the definition of “property rights” continues to attack
both physical “commons” (water and land) and virtual “commons” (informa-
tion via the internet), the poor of color within and beyond the U.S.-Mexico
border are increasingly pathologized and criminalized, especially during and
following moments of economic decline. Arguably, the intensified criminal-
ization of these classes not only tells us that those most vulnerable are hurt
the most during widespread economic hardship but also suggests that mul-
tinational corporations and neoliberal states have a monetary interest in in-
creasing the number of people whose ways of coping economically (such as
in informal economies) and emotionally (such as through unregulated self-
medication) leave them with few sympathizers, as well as with an increas-
ingly urgent need for more allies.

Hence, the victims of immigration law, free trade agreements, deindus-
trialization, and the prison regime are not always as respectable as they need
to be imagined. Many of the people within and beyond U.S. borders who are
most vulnerable are those who work (whether voluntarily or out of neces-
sity) in unregulated, noncapitalist, or nonmarket economies, which incorpo-
rate not only counterfeit clothiers, indigenous fisherpersons, and subsistence
farmers but also digital bootleggers, pop culture pirates, prostitutes, drug
dealers, gang members, freedom fighters, and undocumented immigrants
working for wages. The men and women whose means of living and working
are criminalized are among the most legally vulnerable populations, whether
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they are citizens or immigrants, whether they are black, Latina/o, Asian,
Arab, or indigenous. The same structures of capital exploitation that cre-
ate differentially disadvantaged populations also create surplus populations
that cannot be incorporated into the “legal” economy at all precisely because
the (assumed) legal economy runs on the illegal corporate practices that are
absolutely dependent on indigent populations’ coerced participation. This
population is marked as socially and often sexually deviant precisely because
they make a living—and they make their lives worth living—outside legal
and lawful boundaries.

“Fighting Back with the Family”

The pressures to perform respectability and repudiate criminality need to be
read in relation to neoliberal states’ past and present role in facilitating and
extending global capital’s violences on both sides of and beyond the U.S.-
Mexico border.>* Compelled to negotiate their respective exclusions and ex-
ploitations through relationally racialized and gendered discourses of crimi-
nality, illegality, and respectability, African Americans and Latinas/os in the
United States are required to disavow the “deviants” within and in relation
to their communities, to focus on those who have, as Cathy Cohen puts it,
an “uncomplicated status—in terms of moral codes”** Consequently, such
rhetoric implies that aggrieved communities deserve social resources, politi-
cal rights, or steady employment because they, too, hold dear the normative
American values, corporate morals, and neoliberal ethics that sustain and
maintain racial/ethnic exclusion, gender stratification, sexual regulation, and
middle-class privilege. As Cohen contends, such issues pressure activists “to
engage in a calculus of human worth,” according to which some lives would
be “designated as more important and worth saving”*® Aspiring to attain re-
spectability demands disavowing those labeled as criminal, immoral, devi-
ant, and illegal. But the meanings and definitions of criminal, immoral, devi-
ant, and illegal appear to be commonsensical and incontestable only because
they are continually being devised, redefined, reinvented, and repackaged.
By multiplying the racialized ranks of the chronically unemployed and
widening the ever-increasing racialized spaces of persistent poverty, capital
engenders conditions that often require so-called “illegal” persons and peo-
ple within the spaces of illegality to violate U.S. ideals of family, domesticity,
and respectability. Limited work options and untimely job losses destabilize
gendered domestic duties and disrupt child-rearing responsibilities. As theo-
rist of race and sexuality studies Roderick Ferguson aptly articulates, “Non-
white populations were racialized such that gender and sexual transgressions
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were not incidental to the production of nonwhite labor, but constitutive of
it”*” In the racialized spaces of social death, intimate relationships and living
arrangements don’t often conform to idealized understandings of respectable
domesticity.”® When lives are governed by racialized and gendered exploi-
tation and violence, people must be creative with what they have and what
they forego, which includes not only material things but also time, relation-
ships, dreams, and ideals. Capital’s ever-increasing drive for profit makes it
hard for people to attain and/or maintain the comfortable lifestyles charac-
teristic of the American Dream.

Consider, for instance, women of color who not only work outside the
home but also across national borders, who often by necessity live within
intimate relations and living arrangements formed outside the sanctity of
nuclear families bound by marital law and family rights.>® Arellano’s choice
to take sanctuary in order to keep her son in the United States was used to
characterize her as a “bad mother” As one reporter wrote: “In the last four
months Arellano herself has missed her son’s parent-teacher conferences, the
opening of Mel Gibson’s film ‘Apocalypto, and has gained 10 pounds from
being limited to her small apartment above the church”®® Arellano’s inability
to go to parent-teacher conferences or take her son to parks often served to
portray her as uncaring and opportunistic, and thus to emphasize that her
“illegal” status was to be expected and deserved. The perception and produc-
tion of racialized gender and sexual deviancy inspire new laws and policies
that aim to regulate and regularize people of color, such as racial segregation,
Americanization programs, and exclusionary immigration acts.®!

Historically and currently, academic research has participated in blaming
the violences of racialized poverty in urban and rural areas on nonnorma-
tive family structures, inappropriately gendered employment patterns, and
nontraditional child-rearing relationships that emerge in response to and
because of racialized exploitation. Anthropologist Oscar Lewis” “Culture of
Poverty” thesis, published in the mid-1960s, sought to explain poverty and
criminality in Mexican and Puerto Rican communities by reasoning that
Mexican and Puerto Rican families not only failed to properly socialize
children but also taught them the wrong values, and thereby ruined their
chances for achieving socioeconomic success. Lewis hypothesized that poor
families passed down dysfunctional values inherent in their cultures, with
the effect of reproducing poverty and criminality over generations. Hence,
he saw poverty as created and perpetuated by the relationships between and
among family members of Latina/o cultures.®® To respond to research such
as Lewis, activists and academics in the 1960s would politically mobilize the
family. As Chicana/o queer studies scholar Richard T. Rodriguez notes, la
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familia de raza worked to counter “the racist terms in which Mexican and
Mexican American communities were pathologically rendered”* In other
words, when prominent scholars, such as Lewis, pathologized the family of
color, this tactic elicited defensive responses that sometimes lead to revalu-
ing practices that, Rodriguez warns, are susceptible to romanticizing and
idealizing the private-propertied nuclear family of color.®* In his rereading
of Chicano nationalist politics through queering “la familia,” Rodriguez ar-
gues that “machismo” did not only refer to male traits but was recast in the
service of cultural nationalism during the Chicano Movement to mobilize
Chicano activism.®® Demands for political, social, legal, educational, and
economic rights were often, and to this day continue to be, articulated as
“family rights.”*°

Like Lewis, Assistant Secretary of Labor Daniel Patrick Moynihan took
heteronormativity as an assumed universal value and social good. Adapting
and applying Lewis’ research to African American families, Moynihan’s 1965
report blamed single black mothers for poverty within African American
communities. According to the report, too much independence (evidenced
by raising children on their own) made black women more likely to be too
dependent on state assistance.”’” Moynihan held African American single
mothers responsible for emasculating fatherless sons, who then supposedly
become unable and unwilling to work productively in legal economies. He
recommended that young African American men be remasculated by U.S.
institutions such as the military, and he prescribed marriage for their moth-
ers.”® Research like Lewis’ and Moynihan’s (from which public policy was
created and legitimated) generated an unsettling atmosphere for scholars
and activists of color and one that the discipline of ethnic studies has in-
herited. Critiques of “the family” of color, as a patriarchal or homophobic
institution, then and now risk being aligned with conservative politics. As
historian Melinda Chateauvert writes, “To problematize ‘the Black family;
scholars feared that evidence of sexuality and gender nonconformity would
weaken claims of respectability and citizenship.”®® Because racial poverty has
been and continues to be attributed to gender and sexual “deviancy;” activ-
ists and academics are pressured to disavow nonheteronormativity in order
to discredit blame-the-victim narratives and recuperate respectability so that
social value for pathologized communities of color can be reclaimed.

Hence, respectability operates as a mode of discipline. It is an unachiev-
able prerequisite for the conferral of rights and dignity that functions to align
paid and unpaid workers with the regulating institutions and ideologies that
keep them economically exploitable and legally vulnerable. As Ferguson ar-
gues, “sexuality [is] a mode of racialized governmentality and power.”” For
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working poor populations of color, the U.S. economy makes it all but impos-
sible (and even impracticable and inadvisable) to assimilate to middle-class
ideals of heteronormativity.”* And yet these groups’ claims to rights acquire
legitimacy only by conforming to those U.S. heteronormative “morals” and
“standards of living” that, ironically, have been defined over and against their
very communities and their communities’ survival strategies. Because we
inherit such limitations when demanding that rights be recognized, many
are justifiably wary of media, politics, and scholarship that critique already
pathologized working poor families of color for not being more politically
progressive. We see this limitation perhaps most clearly when two sympa-
thetic but rightless groups, such as unemployed African Americans and un-
documented Latinas/os, are positioned and represented as vying for rights,
resources, and recognition. Because neither population has been conferred
full social membership and political participation in the United States, the
emerging debates and discourses regarding citizenship and immigration
consistently center on “respectability” as both a shorthand for “deserving-
ness” and proof for a population’s humanity. This strategy, however, demands
the disavowal of all persons of color whose intimate relationships do not
conform to U.S. notions of family and domesticity, all those whose bodies
and/or behaviors rearrange, rather than reinforce, the meanings and the
being of race, sex, and gender.

Respectable Representations

To be represented as entitled to civil rights and deserving of legal recogni-
tion, working poor African Americans and undocumented Latinas/os must
demonstrate that they are deserving and/or in need of U.S. citizenship and its
rights and privileges. For these marginalized groups, connections to hetero-
sexual nuclear families are crucial to illustrate respectability and deserving-
ness. As scholar of transnational feminism M. Jacqui Alexander argues, “loy-
alty to the nation as citizen is perennially colonized within reproduction and
heterosexuality””? Sexual practices and gendered identities that fall outside
accepted and expected norms are interpreted not only as threats to “the fam-
ily” but also as evidence of what Alexander calls “irresponsible citizenship.””?
Impoverished African Americans and undocumented Latinas/os need to
perform sexual normativity to construct themselves as moral agents deserv-
ing of rights, recognition, and resources.

Because the deportation of a father or mother so explicitly infringes on
the rights of all family members, reframing immigrant rights as family rights
enables supporters to recast U.S. citizen spouses and children as the injured
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parties, de-emphasizing undocumented immigrants’ “illegal” status and in-
eligibility to rights. As Arellano declared, “It's wrong to split up families. 'm
fighting for my son, not for myself””’* For Arellano, La Familia Latina Unida,
and the religious leaders and congregations involved in the New Sanctuary
Movement, “family” (as traditionally defined and constituted) followed its
own “rule of law” Frank Johnson, a retired pastor, explains simply that “there
is a law of love that trumps some laws that exist on the books if there is in-
justice. That’s why we're doing this”’®> Under the “law of love,” the rights of
a family to stay together trump the right of the United States to regulate its
borders. Reasoning along similar lines, Lutheran Reverend Alexia Salvatierra
explained, “We want to make visible these families’ status not as faceless bor-
der jumpers but as children of God. . . . And when they are ripped apart
by raids and deportations, they become the suffering ‘strangers within your
gates’ that the Bible tells us to aid”’® In other words, giving a face to “faceless
border jumpers” challenged not only the “illegal” in “illegal alien” but also
challenged the “alien” by making “immigrants visible in a new way, not as
criminals, but as children of God, like the rest of us””” Although “like the
rest of us” is deployed to humanize undocumented immigrants, it does so
by rendering the violences of law invisible. The phrase implies that dehu-
manization is the unfortunate result of people’s prejudicial perceptions; thus,
dehumanization appears deceivingly easy to ameliorate as we need merely to
make undocumented immigrants “visible in a new way.”

In addition to religious values and ethics, family rights can also assemble
compelling arguments by drawing upon international law to bypass U.S. law
altogether. When supporters cite family rights as human rights, they repre-
sent U.S. immigration law as more invested in rules and regulation than jus-
tice, more concerned with trivial matters of policy and procedure than with
the actual people affected by them. To condemn U.S. deportation policy, the
nonprofit organization Human Rights Watch declared, “The right to found a
family includes the right to ‘live together’”’® At the same time, not acknowl-
edging the very fine line this strategy walks in appealing to “family values”
runs the risk of trivializing the limits and dangers of family rights discourse
because it risks intensifying an already naturalized conservative position. If
immigrants’ countries of origin are not denigrated when “family rights” are
rendered absolute and above the law, anti-immigrant activists merely need to
point out that a family’s unity is not dependent on living in the United States.
As columnist for the Pittsburgh Tribune-Review Dimitri Vassilaros asked,
“is there even one American standing in the way of an alien family leaving
intact to return to its country of origin? Deportation threatens unity only
when a foreigner would rather be here illegally than back home preserving
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his family. Many Americans believe in traditional family values. It’s too bad
more illegals don’t””® Accusing undocumented parents of poor parenting
practices invites—in fact, requires—repudiation, but to do so necessitates
that allies and advocates produce evidence of migrants’ “traditional family
values” These condescending statements impugn migrants’ moral fiber, but
at the same time they fully and publicly support the core argument that un-
documented immigrants’ advocates make against deportation: that family
unity is more important than the law. While immigrants’ advocates argue
that the law should protect family unity above all else, their adversaries argue
that immigrants should prioritize their family’s unity over fighting against
immigration law. By concealing the forces of transnational capital that frag-
ment families, anti-immigration activists suggest that there is only one mor-
ally correct reaction to deportation orders: comply and take the entire family
back, regardless of any members’ U.S. citizenship status.

The argument aptly illustrates the impossibility for undocumented immi-
grants to follow “the rule of law” in their country of residence (the United
States) because their status, their presence, is illegal and therefore always al-
ready in violation of the “rule of law.” According to this logic, undocumented
immigrants can follow U.S. law only if they leave the country, which means
they can abide by U.S. law only when it no longer applies to them. In other
words, to prove they are law-abiding, undocumented immigrants must re-
inforce the laws that mark them as always already criminal. This status of
impossibility could really be countered only with equally absolute rules and
inflexible laws, such as “divine law” to override the “rule of law;” or “human
rights” to challenge “U.S. citizens’ rights” Because undocumented immi-
grants are often refused recognition as people with the right to demand
rights and just treatment, they must frame their demands outside the arbi-
trary and absolute confines of U.S. law by drawing on different moral rubrics
that could confer the right to demand rights such as labor rights, human
rights, or the “natural” rights of nuclear families. Little else could be read as
directly opposed to U.S. society’s “rule of law” than the ethical obligations of
international law coupled with the moral authority of a mother’s love.

The Disadvantages of U.S. Citizenship

Sympathetic journalists often draw upon family ties to refute explicit and
implicit accusations of delinquency, deviancy, or deception.*® Under U.S.
antiterrorist and immigration laws, Arellano and others in her position are
legally defined as irrefutably criminal. She is unable to legally challenge the
charges and is left only with the ability to evoke a potentially sympathetic
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public’s emotional attachment to motherhood, children, and family. How-
ever, this is wholly dependent upon the presumed mutual exclusivity of fam-
ily and criminality, positioning family as diametrically opposed to crimi-
nality (rather than, for instance, law-abiding as opposed to criminality).
Arellano’s image as mother produces a disturbing, uncomfortable disconnec-
tion with her label as a criminal only if a sympathetic public equates those
other legally vulnerable (and just as problematic) categories of “the criminal”
and “the terrorist” with its own racist imaginings of men of color. Arellano’s
statements—“T am not a criminal. I have nothing to be ashamed of. We are
workers, mothers, human beings. We should be able to be proud of who we
are,”®! and “T am a mom and a worker. I am not a terrorist”®*—can be effec-
tive only if “criminal” and “terrorist” are absolutely irreconcilable with mom,
worker, and human being. In this way, immigration rights activists uninten-
tionally reify other legally vulnerable, legally constructed categories.

On the other hand, news media often undermine immigrants’ demands
for rights by recasting men of color from “criminal” and “terrorist” to fam-
ily men, evoking the same dichotomy that renders family and criminal-
ity mutually exclusive. Accordingly, undocumented immigrants, as work-
ers who “steal jobs” or depreciate wages, are scripted as compromising the
“natural” rights of U.S. citizen fathers of color to provide for their families.
By employing the narrative of racial emasculation in its coverage of the im-
migrant rights movement, mainstream media have portrayed impoverished
U.S. citizen men of color as being in direct competition with undocumented
Latina/o immigrants for decent wages and job opportunities in ways that
serve to undermine social activism and naturalize capitalist value practices.
Juxtaposing immigrant rights against the high unemployment rates of U.S.
citizens of color risks romanticizing men of color as the sole and ideal fi-
nancial provider needed to support families of color. This narrates the desire
for decent wages not only as a privilege of citizenship but also as a gendered
entitlement, a family necessity, and the young man of color’s due inheritance.

Much of the so-called conflict between African Americans and Latinas/
os has been articulated through narratives of castration, emasculation, and
impotence. For example, the Christian Science Monitor reported that “in cit-
ies where almost half of the young black men are unemployed, a debate is
raging over whether Latinas/os—undocumented and not—are elbowing
aside blacks for jobs in stores, restaurants, hotels, manufacturing plants, and
elsewhere”® In this quotation, Latinas/os are represented as bullying their
way to employment, “elbowing aside” young African American men to be
the first pick of employers. Not only does this suggest that Latinas/os have a
stronger desire to work and are better at utilizing their human capital than
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African Americans, it also positions Latinas/os as the contemporary agents
of the emasculation of African Americans who are left behind, as one ar-
ticle states, to “watch Hispanics flex their political muscle”®* Using similar
standards of respectability (and its investments in gender and sexual norms),
such articles reproach young African American men for not working hard
enough and often suggest that they do not have the right values to compete
against immigrants successfully.

In ways that are akin to model minority discourse, these narratives disci-
pline unemployed young African American men by applauding hardwork-
ing, uncomplaining undocumented Latinas/os for doing whatever it takes to
feed their families, which almost always means accepting highly underpaid
and insecure wage labor —a precarious situation that is further exacerbated
by employers’ unspoken yet ever-present threat of deportation. Undocu-
mented immigrants, as Monisha Das Gupta reminds us, “serve a number
of critical functions. They not only supply the cheap, exploitable labor that
forms the foundation of a service economy but also serve as bodies that the
state uses as ideological projects”®® For example, an April 2006 Boston Globe
story contrasted Latina/o immigrants, who are construed as responsibly “just
feeding their families,” with young African American men, who are char-
acterized as socially “deviant,” shunning education. The story paraphrases
James Banks, an African American store manager in Lynn, Massachusetts,
saying he “doesn’t blame the immigrants: They're just feeding their families.
Banks, 36, says the fault lies with a generation of young African-American
men who would rather ‘walk their sneakers up and down the street’ then
step up on a stage to collect high school diplomas.”®® Located on “the street”
as opposed to in a home, workplace, church, or school, these young men are
portrayed as disconnected from familial stability and disinterested in decent
work. Unlike hard-working immigrants, the article implies, young African
Americans are not as committed to family and community. As such, they
not only will not participate in the reproduction, development, or progress
of African America but will themselves allow immigration to effectively cas-
trate an entire generation. As Banks said, “ Tmmigration is going to set the
black community back 25 years, because they’ll let it.”®” One of many that
chastises the black poor for not being as self-sacrificing as undocumented
Latinas/os, this article is a typical example of the ways in which the news
media blame the high rates of black unemployment on (the perception of)
African Americans’ personal problems or character flaws rather than on the
structural conditions that make both groups hyperexploitable.

Supporting neoliberal ideologies, these stories erase the workings of
global capital by exaggerating the importance of personal qualities such as
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ambition and motivation. In this narrative, Latina/o immigrants function as
the “model minority” of the working poor, putting family first, working hard,
and doing whatever it takes to get ahead, while impoverished African Amer-
ican young men are depicted as wayward, unmotivated drifters waiting for
the U.S. government to solve their problems or refusing to take advantage of
the many opportunities available to them.®® Like the Asian American model
minority myth, the compelling story of hardworking, disenfranchised, un-
complaining Latinas/os disciplines their supposedly more “privileged” citi-
zen of color counterparts. To put this another way, “model minorities” can be
conceived of as populations whose legal vulnerability makes them exploit-
able as well as ensures that they cannot complain.** Asian American stud-
ies scholar Victor Bascara explains that the model minority narrative func-
tions in American culture to mobilize racial/ethnic difference in the service
of U.S. imperialism, where “members of that minority are a testament to the
success of the incorporative capacities of the United States, politically, eco-
nomically, and culturally”®® When such “model minorities” are juxtaposed
against un(der)employed young African American men, U.S. citizenship
rights appear to be both an already achieved goal and an underutilized asset
of African Americans’ human capital, at the same time that the fact that poor
African Americans are politically disenfranchised and legally vulnerable too
is dismissed.

The news narrative of black-Latina/o conflict, however, explains employer
preference for undocumented workers as the result of racial bias and cultural
stereotypes, which we can see when stories use language such as “there is a
hidden code that black people are lazy” or “immigrants have a reputation for
working harder, which gives them a leg up”®* When black and Latina/o in-
formants are interviewed to make these claims, news stories give the impres-
sion that Latinas/os perpetuate anti-black racism and vice versa.

Some Hispanics say African-Americans treat them with hostility and dis-
parage them with slurs, even though blacks know the sting of racism all
too well. They say many blacks are jealous of their progress and resent the
fact that whites, who dominate the business sector, look increasingly to
Hispanics to fill work forces. Blacks say employers favor immigrants be-
cause they work for less money.”?

As in this example, the black-Latina/o conflict narrative often trivializes
or omits the role of employers altogether and instead places the blame on
both groups by representing blacks and Latinas/os as perpetuating stereo-
types about each other.
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Yet when these dynamics are acknowledged as socially constructed and
politically unproductive, the news media oversimplify interracial coalition-
building, offering only facile analyses and commonsense explanations such
as having a “common ground” or “similar struggles.”®* In actuality, the strug-
gles of the black and Latina/o working poor are interdependent and linked,
but they are neither common nor similar. This is important to underscore
because the current arrangement of global capital and neoliberal states use
the racial, class, and immigration status hierarchies of the United States in
ways that can sometimes make employment for black and Latina/o commu-
nities seem inversely proportionate, which gives the false impression that in-
creasing political power for immigrants would decrease the political power
of African Americans.

Caught within such capitalist logics, African Americans’ entitlement to
employment and related resources is depicted as a finite quantity, being de-
pleted by Latina/o competition. The following example from Newsday makes
it seem as though immigrants’ demands for rights hurt African Americans’
chances for decent jobs and living wages.

As Congress debates immigration reform mostly without strong input
from black leaders, many African-Americans worry that competition from
low-wage immigrants is making it harder for economically-disadvantaged
black Americans to find work.

A generation ago, area residents with little education could rely on un-
skilled jobs to earn a living—unloading trucks, washing dishes, mopping
floors or painting houses.

Now, those without high school diplomas are facing stiff competition
for low-skilled jobs from undocumented workers, which helps fuel the im-
migration debate.”*

By conflating support for undocumented Latinas/os with disregard for Af-
rican American citizens, journalists not-so-subtly suggest that anti-Latina/o
nativism is an inevitable by-product of compassion for African American
citizens. When reporters framed the immigrant rights movement in terms of
black unemployment and underemployment, they not only overexaggerated
Latina/o immigrants’ successes but also downplayed the “struggle” in social
justice struggles. By emphasizing that groups receive rights from the govern-
ment (rather than demand them), journalists equate rights with government
handouts for which people wait in line. In this analogy, Latinas/os seem to
be cutting in line for the right to work. This kind of coverage also racializes
underpaid service economy jobs as black, normalizing unskilled, low-wage
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work as a property of African Americans, even as a “privilege” that citizen-
ship fails to protect.

When journalists represent undocumented waged workers as “privileged”
by representing state abandonment as “worse than,” rather than integral to,
capital exploitation, they naturalize and even unwittingly advocate for gen-
dered, intranational, and international wage differentials that are necessary
for competing capitals to accumulate surplus value.”® The U.S.-Mexico bor-
der is central to maintaining poverty on both sides. International wage dif-
ferentials would not be profitable for competing capitals if all workers were
able to cross national borders freely. To ensure international wage differen-
tials, the border functions politically to regulate different populations’ mo-
bility between and within nations. As political philosopher Massimiliano
Tomba explains,

Sovereignty, rights of citizenship and control of the borders operate eco-
nomically in order to delineate different wage areas that can be preserved
only by reducing to a minimum the movements of labour power from one
area to the other. The chains of valorisation cross a multiplicity of wage
areas, national and intranational, using those differentials profitably.”®

By “violating the borders,” Tomba writes, the migrant worker “tends to
disrupt the division of labour and national differentials of wages”®” Both
legal and undocumented immigrants of color can potentially benefit from
the wage differential maintained between their countries of origin and the
United States because just as capital pays less for the same job in different
countries, workers can presumably earn more for the same amount of work
in the United States. By keeping nonnormative relationships and living ar-
rangements, transnational workers spend less on the costs of social repro-
duction to maximize the value of their labor power, increasing how much
they can send home to the families many had to leave behind in their coun-
tries of origin.

When we assume that the United States is always the destination for im-
migration and never the origin of emigration, we run the risk of obscuring
how forced immobility is just as necessary as coerced emigration to maintain
capital profitability. Poor African Americans are not just disadvantaged in
the U.S. economy. They are also disadvantaged within the global job market.
As scholar-activist Clarence Lusane asserts,

In this era, job competition takes place on a global scale. Governments
around the world, including the United States, have made it clear that they
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no longer have full employment as a goal. U.S. workers are not only com-
peting with their next door neighbor for that potential new job, but with
7oo million people around the world who are unemployed and beholden

to the vicissitudes of capital.”®

The vast majority of inner-city African Americans can compete for that
potential new job only if it is located in the United States (exacerbated by the
fact that the United States is one of the few nations where the ability to speak
other languages is stigmatized).”® Unlike immigrants of color, if the poorest
African Americans were to migrate, they would not profit from the interna-
tional wage differentials that competing capitals maintain between nations.
Put another way, if African Americans were to work unskilled jobs in Mexico
and send wages back to their families in the United States, they would likely
aggravate rather than alleviate their families’ impoverished conditions.'
Nonemployed and unemployed African Americans are unable to benefit
economically from international wage differentials in part because they are
essentially denied the right to migrate; they are denied the rights of socio-
economic and spatial mobility,'*" and, thus, like undocumented immigrants,
denied “the right to subsist”

Civil Rights for Citizens Only

The misrepresentation of African Americans and Latinas/os as constantly
and inevitably in conflict provided the explanatory framework for news
stories that debated whether the immigrant rights movement could be lik-
ened to the civil rights movement. This comparison was narrated through
and organized by analogics, a narrative, which Miranda Joseph argues, “pre-
supposes . . . the autonomy” of each group, “thus erasing the prior history
and current dynamics” that have formed each community in relation to each
other.'*? Analogics work to frame these groups and these historical moments
as discrete and disconnected, and in doing so, they “work in concert with
binary oppositions.”**?

Disassociating the immigrant rights movement from the civil rights move-
ment was a rhetorical tactic used to criminalize undocumented immigrants
and to represent the movement itself as not a “true” rights movement. To
establish this disassociation, many reporters and writers portrayed the U.S.
history of civil rights as African Americans’ private intellectual property.
Mitchell, for instance, argued that Arellanos “blatant exploitation of Parks’
legacy undermine[d] the fragile coalition between some blacks and Hispanics

that has formed around the immigration issue”*** Framing the immigration
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debate over the use of “civil rights” frames the black-Latina/o relationship as
one of debt and ingratitude, as more about respect than about rights.

Positioning African Americans as the gatekeepers of civil rights his-
tory, the media discredited and trivialized the immigrant rights movement
by representing civil rights as rights that African Americans had to pay for
(with their bodies and their lives) and had to earn (through civil rights pro-
tests). Often these sentiments were expressed bitterly; as Mitchell articulated,
“instead of thanking blacks for paving the way, other groups have walked
across black backs without so much as a ‘thank you for your sacrifices. . . .
The benefits that so many other groups—women included—now enjoy were
purchased with black blood, sweat and tears”'°®

Following this logic, the news media suggested that to protect the civil
rights of African Americans, the federal government must legislate and en-
force discrimination against Latina/o immigrants unauthorized to work in
the United States. Ronald Walters, director of the African-American Lead-
ership Institute at the University of Maryland, expressed this concern in a
Newsday story.

“I don’t think the African-American leadership wants to buy into criticism
of immigrant workers. . . . Because if you point to the fact that there is low-
wage competition, you run the risk of getting into bed with people who are
criticizing the immigrants rather than criticizing the system that is bring-
ing them in.”*°

As Walters’s apprehension suggests, reading immigrant rights, labor rights,
or civil rights as simply racial issues not only encourages anti-immigrant
nativism but also misrepresents African Americans as the source of anti-
Latina/o resentments.

Beyond Rights as Properties of Personhood

When people are presumed entitled to protection, rights are naturalized as
properties of personhood. But for populations ineligible for personhood,
those same “inalienable” rights can be called into question or even outright
denied, thereby compelling people to prove they are indeed deserving. In his
work on the social psychology of justice, scholar Norman T. Feather sug-
gests that we consider the subtle distinctions between “entitlement” and
“deservingness” to explain why only some demands for justice seem sub-
ject to evaluation. Entitlement, he writes, is grounded within a group’s “so-
cially recognized rights”'®” Deservingness, on the other hand, “pertains to
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the evaluative structure of actions and their outcomes”**® In other words,
deservingness and entitlement have different frames of reference, which de-
termine how legitimacy and credibility are assigned. Thus, when a group’s
rights are presumed to be entitlements, discussions about injustice can focus
on whether people’s rights have been respected. But when a group’s rights
are not socially recognized, discussions revolve around whether or not the
aggrieved group even deserves to speak out against discrimination or exploi-
tation, which effectively subverts or forecloses any dialogue about the actual
injustices. Such debates concentrate on the deservingness of the population
itself, as well as on whether or not the injured group should be allowed to
voice grievances against unjust treatment. In so doing, they avoid discuss-
ing appropriate remedies or penalties to address the injustices. As a result,
the fact that certain institutions and individuals have assumed they have the
power to discriminate or exploit disempowered others is rarely called into
question or up for debate.

Feather’s analytical distinction between deservingness and entitlement
is useful for thinking about why some groups’ rights are automatically rec-
ognized while others have to demonstrate they deserve them. At the same,
though, this distinction needs to be slightly nuanced to account for the ways
in which the entitlement to rights in the United States has been racialized as
white and legally protected as such.'®® Ironically, calling upon African Amer-
icans to claim ownership of “civil rights” (both the term and the history) re-
quires African Americans to emphasize that their entitlement to rights was
earned. Therefore, black entitlement to rights is essentially renarrated or re-
presented as premised upon deservingness, rather than taken for granted
like white entitlement to rights and personhood. In the following example,
the New York Times constructed African Americans’ rights not as “socially
recognized rights” but as rights that were earned through mass suffering and
social protest.

But despite some sympathy for the nation’s illegal immigrants, many black
professionals, academics and blue-collar workers feel increasingly uneasy
as they watch Hispanics flex their political muscle while assuming the
mantle of a seminal black struggle for justice.

Some blacks bristle at the comparison between the civil rights move-
ment and the immigrant demonstrations, pointing out that black protesters
in the 1960s were American citizens and had endured centuries of enslave-
ment, rapes, lynchings and discrimination before they started marching.

Others worry about the plight of low-skilled black workers, who some-
times compete with immigrants for entry-level jobs.
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And some fear the unfinished business of the civil rights movement
will fall to the wayside as America turns its attention to a newly energized

Hispanic minority with growing political and economic clout.'*

Because the journalist’s informants are expected to recount civil rights
history in relation to immigrants’ demonstrations, they are already posi-
tioned to remember and rehearse black entitlement to rights as deserved be-
cause it was earned.'"!

Representing rights as a property of U.S. citizenship, even when those
rights are denied, functions to construct the struggle for political inclusion
as a right of citizenship rather than as a response to its denial. When the
right to demand rights is imagined as an attribute or a property of U.S. citi-
zenship, it emphasizes the “law” and “legal recognition” as the appropriate
means for achieving social justice. This positions the state as the guarantor
and administrator of justice even though it is the state that engendered the
conditions conducive to violence and exploitation in the first place by either
denying or refusing to recognize marginalized groups’ rights to personhood.
Moreover, the legal recognition of a population’s personhood is thereby cast
as the end point of struggle, whereas an aggrieved group’s humanity is the
premise of resistance, not its goal.

Furthermore, when U.S. citizenship is assumed to be a prerequisite for civil
rights, African American activisms are detached from their own histories as
part of the 1950s-1970s global struggle for personhood, decolonization, and
sovereignty. As ethnic studies and queer studies scholar Chandan Reddy elab-
orates, the move to represent civil rights as only for citizens’ is

a current neoconservative ideology that exclusively highlights legal redress
in order to efface rhetorically the worldliness of the civil rights movement,
turning that movement into an American exceptionalist drama of the na-
tion’s repeated betrayal of black equality. In this latter ideology and rhetor-
ical argument, that betrayal typically has been manifested and imagined as
a contest between “immigrants” and “African Americans” for social mobil-

ity in civil society."*?

As Reddy notes, locating civil rights history as part of the American ex-
ceptionalist drama scripts both that particular historical moment (1950s-
1970s) and our own (in the early decades of the twenty-first century) as
related incidents of state betrayal. The failure to confer civil rights and the
threat to grant immigrant rights are both represented as evidence for the
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state’s failure to protect its African American citizens, which undercuts com-
peting interpretations of social movement history that see civil rights and
immigrant rights as allied struggles.

If we recognize that the United States was not the only site of social justice
struggles and that legal recognition was not the only goal of the 1960s rights
movements, we can set aside the notion that rights are contingent (with
citizenship as the prerequisite) and conditional (with deservingness as the
proviso). Throughout the 1950s, 1960s, and 1970s, movement leaders both
inspired and were inspired by the movements for social justice and national
independence worldwide. In fact, juxtaposing the immigrant rights move-
ment with other forms and fronts of black social activism in the 1960s could
avoid framing the contemporary moment in racial and relational terms as
“us or them” or in Mitchell’s terms of “debt” and “disrespect.”

For instance, the Revolutionary Action Movement (RAM), formed in
1962, developed a theory of “revolutionary Black internationalism,” which,
according to culture and labor historian Robin D. G. Kelley, “argued that the
battle between Western imperialism and the Third World—more so than
the battle between labor and capital—represented the most fundamental
contradiction” of that era.''> RAM articulated the urban uprisings in the
United States as part of “an international rebellion against imperialism”'**
This global perspective did not replace black nationalism; it deployed black
nationalism differently. As Kelley puts it, the members of RAM were “inter-

nationalists before they were nationalists”'*®

By placing a critique of neocolonialism and imperialism at the center of
their theory, RAM militants never agonized over whether to support re-
actionary black regimes in Africa or the Caribbean. They flatly rejected
unconditional racial unity and developed a nationalism built on a broader

concept of revolutionary Third World solidarity.'*®

If we read the contemporary immigrant rights movement as part of the
still-ongoing international rebellion against imperialism, rather than as
an emergent movement solely against U.S. immigration and deportation
law, we can explain the ways in which the contemporary struggles of both
groups in the United States are linked not only to one another but also be-
yond the U.S.-Mexico border. The Oaxacan struggles over the right to stay
home, or “el derecho de no migrar,” are connected to undocumented immi-
grants struggles for rights in the United States, and both, in turn, are linked
to the struggles of working poor African Americans for whom the futility
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of international migration ensures persistent poverty. All these racialized
populations are rendered essentially rightless and ineligible for personhood
—they all must struggle for the right to subsist.

Unthinkable?

Defining subjugation as the state’s refusal to protect rights already recog-
nized by law supports and sanctions the state’s monopoly on violence. As
Dylan Rodriguez explained for us earlier in the chapter, the state acquires
legitimacy and authority through sanctioning violence and formalizing dis-
empowerment. This makes the state an ineffective and ill-chosen ally in the
fight for human rights. As a result, “human rights” loses its potential for
mobilizing populations to demand structural changes. As state-enforced
and administered, human rights cannot adequately address injustice. This
is because, Randall Williams argues, the concept of human rights has been
limited to law, which means it “can be posed only within the question of the
improper/proper application of law”*'” Complying with the “rule of law”
will always legitimate the state’s authority to create and enforce law; doing
so, however, will not ensure that justice, empowerment, or equality will be
the result.

Moreover, we also expect less of struggle, especially political struggle, if
a movement’s legitimacy hinges on its constituents’ deservingness as rights-
bearing, law-abiding subjects because this focus pressures community lead-
ers and committed activists to concentrate their efforts on lobbying the state
to enforce its unfulfilled promises of privilege and protection. For this rea-
son, it would be productive to follow the example of RAM activists to search
beyond U.S. law and U.S. borders for alternatives to racialized “rights-based”
and U.S.-centric struggles. Inspirational, though not perfect, movements
have arisen worldwide in response to neoliberal reforms, and they often
originate from spaces criminalized by the United States. For instance, in cy-
ber-space, the hacker group known as “Anonymous” uncovers evidence of
the abuse of corporate and state power. More of a global collective than an
identifiable group of individuals, Anonymous uses the Internet to publish
corporate crime as well as corporate and state officials’ efforts around the
world to impede social activism through censorship. In Argentina, workers
displaced by privatization, structural adjustment, and capital flight took con-
trol of abandoned factories and created worker-run cooperatives.''® Under
Hugo Chavez, Venezuela threw out its constitution and created a new one.
These actions are unthinkable in the United States because they are largely
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criminalized and to some degree even categorized as “terrorist” or akin to
treason. Furthermore, confronting the state is not without consequences.
For instance, RAM’s incisive protests resulted not only in their being named
one of the lead “extremist groups” but also in their members being targeted
by Counter Intelligence Programs (COINTELPRO).'* Targeted members’
homes were raided, and they were framed for allegedly planning to commit
crimes. The unthinkability of direct confrontation with the state also hin-
dered RAM’s ability to build a solid community base.

This does not mean that contemporary rights-based movements in
United States are devoid of hope and potential. Oftentimes activists have to
negotiate uncomfortable contradictions inherent to struggles over rights and
recognition, but these contradictions are not always evident when buried be-
neath media master scripts of racial conflict and competition. For instance,
when the black-Latina/o master narrative is imposed on representations of
contemporary social movements, not only are the international tenets of Af-
rican American social activism in the 1950s-1970s erased, so, too, is the work
of young undocumented adults. The focus on family rights and civil rights
draws attention to Arellano and Mitchell, and because the black-Latina/o di-
vide is often spoken about and naturalized in terms of uneducated citizens
competing with undocumented immigrants for low-wage, unskilled work,
people who don't fit these identity and status categories are largely left out.
U.S. immigration policy has also created a U.S.-educated and socially (but
not economically or politically) integrated undocumented population for
whom legal status is not as easily connected to nationality as most coverage
of immigrant rights demonstrations lead us to believe. Each year that the
Development, Relief, and Education for Minors Act (known as the DREAM
Act) fails to get through Congress, the promise of citizenship is foreclosed to
countless young adults, producing a highly educated population of people we
might consider “undocumented Americans” These youth and young adults
are relegated to the realms of social death, perhaps permanently so. Social
relations influenced by race and legal status expressed themselves differently
for young DREAM activists, whose countries of origin can be traced to Latin
America, Asia, the Caribbean, the Middle East, and Africa. Young undocu-
mented activists have been organizing protests around the nation for years.
When engaged in acts of civil disobedience, these activists publicly disclose
their undocumented status, unsettling witnesses’” perceptions and prejudices
of undocumented immigrants.

Like RAM members in the 1960s, today’s young undocumented activists
who engage in unthinkable politics are all too aware that there is much at
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stake in daring to critique the state. The state targets their families for depor-
tation when their voices become too loud, their criticisms too astute, their
whispers too influential. What these youth have learned is that unthink-
ability is not merely synonymous with impracticality but that state violence,
whether enacted or inherited, makes certain ways of knowing and methods
for mobilizing unthinkable. Upon voicing the injustices undocumented
people must live with in the United States, many young activists find them-
selves and/or their family members in deportation proceedings. These young
adults are not reckless; rather, they risk so much because they realize that
there are few alternatives if they want meaningful change.

One statement, which circulated briefly and locally in 2011 during the
Georgia 7 sit-in, explained why these young activists do what for many
would be unthinkable.'?® In this sit-in, seven undocumented high school
and college activists from around the country went to Georgia to protest the
state’s new anti-undocumented immigrant act, which denied undocumented
students admission to the top public colleges in Georgia. These activists, like
others around the nation, knowingly and willingly risked deportation to
make these issues public. Connecting their actions not to civil rights strug-
gles per se but to a history of activism that demanded and desired more than
political incorporation and national belonging, the activists saw themselves
not as drawing upon but as continuing the legacy of those who dared to de-
mand not only a new world but a new way of perceiving and interacting with
the world.

We recognize that throughout history the only time things have changed
is when those affected have stood up and put themselves at risk. I am
doing this action to stand up and say I am no longer afraid of being un-
documented.

We are here putting our futures at risk to ask if you will make a choice
to stand with us? We are making a choice to stand up for our communities
and we will not back down until they are no longer suffering. Laws that
do nothing but damage our communities are wrong. As undocumented
youth we will not tolerate the most vulnerable in our communities being
attacked. It is our responsibility to protect them.'*'

Although these national actions have occurred in response to the increas-
ing attacks on undocumented youths’ access to higher education, the state-
ment reflects the activists’ commitment to much more than education and
political incorporation. In fact, despite being racialized and rightless, these
undocumented youth activists still see themselves as empowered agents of
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social change who have a responsibility to protect “the most vulnerable in
[their] communities,” including those for whom the DREAM act cannot
even be a dream.

Decentering the state as sole authority over legitimate power and recog-
nized personhood requires being willing to be critical of what makes us vul-
nerable to state violences and what makes us susceptible to the state’s seduc-
tions, what makes most avenues for social change not only unthinkable but
criminal. For most, this is the assurance that when democracy prevails, polit-
ical membership ensues, but in the spaces of social death, the state makes no
attempt to offer such promises. Without the expectation of rights and recog-
nition, we start from the reality of social death rather than the promise of a
better life. As I demonstrated in this chapter, the space of social death is not a
location of pure politics free from racism and heteropatriarchy. On the con-
trary, the space of social death is a desperate space, overwrought with and
overdetermined by the ideological contradictions of ineligible personhood.
The alternative actions, politics, and ways of knowing that emerge from or
are inspired by social death are not without fault. They do, however, have a
different relationship to fear and failure because they have a different rela-
tionship to rights and personhood.

As Derrick Bell argues, a racial realist approach realizes that victory is not
connected to winning but to struggling despite guaranteed failure. When
guaranteed failure is the predicted result of struggle, an aggrieved group’s al-
lies and adversaries will seem to want the same course of action—to put the
struggle on hold, to wait, to give up. In the spaces of social death, any and
every option is unthinkable, not because of impracticality or the U.S. public’s
reluctance to change but because of the threat and promise of state violence.
We are disciplined to not think the unthinkable when we learn about the
risk of incarceration or deportation or when our families are held hostage.
And yet the space of social death is always graced with hope, courage, and/
or youthful idealism, where those who decide to take responsibility for the
unprotected are always looking for and stepping on the pressure points that
can barely manage the contradictions that their very presence, their very
being inspires.
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Conclusion

Racialized Hauntings of the Devalued Dead

This story is about a road that never ends. It begins with a car crash.

—Rubén Martinez, performance, April 22, 2000

Wreck in the Road

On March 24, 2000, my cousin Brandon Jesse Martinez died in a car acci-
dent in San Diego, California.' He was nineteen. When Brandon was alive,
he frustrated teachers, counselors, employers, and even his friends and fam-
ily. He took drugs sometimes, drank sometimes, and sometimes slept all day.
He liked low-rider car culture and Tupac Shakur. He was quick witted and
too clever, thoughtful and impulsive, well intentioned as well as reckless. His
teachers thought he was “lazy” and a “troublemaker”; he proved them right
by never graduating from high school. He lied on job applications and didn’t
pay his bills on time. He believed that one day he would go to prison even
though he never planned to commit a criminal offense. He didn’t donate his
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free time to religious or social activism. Instead, he smoked a lot, drank a
lot, and joked a lot. These were the memories Brandon left me, his parents,
his sister, and the others who loved him. They made it hard to share stories
about him that didn’t also characterize him as a “bad kid,” a “deviant subject,
or an “unproductive citizen.”

Our conflicting memories and feelings about Brandon’s “deviance” evoked
deeply felt tensions at the memorial service and the gatherings afterward as
we struggled but failed to ascribe value to Brandonss life and life choices. We
were nostalgic for the days of his childhood, and we were very upset over los-
ing his future and the person that he would never become. Our most recent
memories—his teenage and young adult years—were shared in fragments
with obvious omissions. For some of us, his death became the pretext for
teaching moral lessons. Don’t drink and drive. Go to school. Listen to your
parents. Pray. These lessons attributed meaning and purpose to Brandon’s
death. His death could be instructive for his friends and cousins because for
those he left behind “it was not too late” But these lessons also taught us to
devalue his life because they were dependent upon understanding Brandon
as an example never to emulate or imitate. His life was narrated as important
because he provided us with a constructive model to evaluate, judge, and
reject. The first line of a poem written by his sister Trisha Martinez echoed
loudly, persistently, and honestly in the space of his haunting: “You just don’t
know how much he meant.”* In many ways, we didn’t because we didn’t know
how to valorize the choices we warned him not to make or how to value the
life we told him not to live. How could we explain to others and ourselves
“how much he meant” when his most legible asset was his death?

We couldn’t translate his value into language. We couldn’t talk about
Brandon as valuable not only because he was marked as “deviant,” “illegal,
and “criminal” by his race and ethnicity but also because he did not perform
masculinity in proper, respectable ways to redeem, reform, or counter his
(racialized) “deviancy” Even if we had attempted to circumvent the devalu-
ing processes of race and gender by citing other readily recognizable signs
and signifiers of value, such as legality, heteronormativity, American citizen-
ship, higher education, affluence, morality, or respectability, we still would
not have had evidence to portray him as a productive, worthy, and respon-
sible citizen. Ascribing (readily recognizable) value to the racially devalued
requires recuperating what registers as “deviant” and “disreputable” in order
to reinterpret those devalued beliefs, behaviors, and bodies as misrecognized
versions of normativity. Value is ascribed through explicitly or implicitly dis-
avowing relationships to the already devalued and disciplined categories of
deviance and nonnormativity.
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As Lindon Barrett reminds us, the “object” of value needs an “other” of
value as its “negative resource”® The act of ascribing legible, intelligible, and
normative value is inherently violent and relationally devaluing. To represent
Brandon as the “object” of value, we would need to represent ourselves as
the devalued “other” On some level, the violence of Brandon’s death was per-
versely and disconcertingly a source of value for us because it valorized the
life choices that each of us made but he did not. It naturalized how and why
he died while simultaneously reaffirming our social worth and societal value.
His violent death validated the rightness of our choices and the righteous-
ness of our behaviors, thereby illustrating Barrett’s insight that “relativities of
value [are] ratios of violence”*

Examining how “value” and its normative criteria are naturalized and
universalized enables us to uncover and unsettle the heteropatriarchal, legal,
and neoliberal investments that dominant and oppositional discourses share
in rendering the value of nonnormativity illegible. We could not disentangle
the various intersecting, differential, contingent, and relational processes of
valuation and devaluation. The choices we made to become valuable mem-
bers of society validated U.S. society’s exclusionary methods for assigning
social value. These methods also assign not-value, fixing the other’s devalua-
tion, necessitating the violent invalidation of Brandon and his life decisions.
Although he was disciplined by many of us many times, we never disowned,
abandoned, or rejected him. His absence left us raw and uncertain because
the ready-made reasons for his death were hurtful and heartbreaking rather
than healing. Hence, the empty space he left behind in each of us necessar-
ily destabilized the binaries and hierarchies of value that formed the founda-
tions for each of our lives. Brandon was profoundly valued, but we could not
tell you why. Still empty, the space of his absence holds ruptural possibilities,
where we must reckon with what has always been unthinkable.’

Drinking Suspected

When Brandon died in a car crash with his two friends, Vanvilay Khoun-
borinh and William Christopher Jones, news media coverage of their acci-
dent criminalized them and the racial masculinities that they each embodied.
They became part of the pre-existing news narrative that devalued their lives
when they were alive. As Isabel Molina-Guzman reminds us, “news media
draw upon routine professional practices and socially available and widely
circulated narratives to tell their stories . . . stories that perform beyond the
function of information”® To apprehend how such widely circulated nar-
ratives about criminalized men of color function beyond disseminating
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information, it is productive to also examine the inundation of stories about
white men and women in positions of power. Ruby C. Tapia argues that such
news stories are never inconsequential because the media not only honor the
memory of public figures but also “pass on” social values, “immortaliz[ing]
ideologies of patriarchal capitalism and White supremacy.”” Tapia encour-
ages us to read the erasure of “non-spectacularized lives” in relation to or
against “hypervisible whiteness, along with its haunting figures and social
consequences.”® These representations aid in constructing the “norms of
gender, sexuality, and domestic space” that Nayan Shah contends are neces-
sary to prove one’s “worthiness” of political rights and social resources.’ This
means that these stories also form and inform the representational and nar-
rative violences that make discipline and punishment of the racialized unre-
formed seem natural and necessary.

For these reasons, the print media’s erasure of the nonspectacular lives
and devalued deaths of Brandon, Vanvilay, and William Christopher might
best be understood through a comparison with the haunting figures and so-
cial consequences of white masculinity. By juxtaposing the San Diego Union-
Tribune’s representations of Brandon’s accident with those of the fatal acci-
dent of San Diego Padres outfielder Michael Darr, we learn that the “facts”
of people’s behaviors have little significance for determining whose deaths
are tragic and whose deaths are deserved. The detailed descriptions of these
drunk-driving accidents provide us the short-cut ideological codes used for
deciding which human lives are valuable and which ones are worthless. In ef-
fect, the articles about Michael Darr evoke public sympathy by representing
his embodiment of heterosexual, white masculinity as socially valuable and
by depicting his friends’ and family’s grief as a universal experience. In con-
trast, the article about Brandon, Vanvilay, and William Christopher activates
racial anxieties over criminalized youth and young men of color.

On March 25, 2000, the San Diego Union-Tribune printed an article about
Brandon’s car accident entitled, “Three Men Killed When Speeding Car Hits
Trees; a Fourth Walks Away,” with the subtitle, “Drinking Suspected; Auto
Was Traveling without Headlights”'® Joe Hughes, who often reports on
local crimes and drunk-driving accidents for the San Diego Union-Tribune,
described Vanvilay’s driving as reckless and irresponsible joyriding and re-
ported that witnesses corroborated police officers’ suspicions that the car
was “speeding and may have been racing other cars”'! Vanvilay was driving
Brandon’s 1984 Mustang, which was not a racing car and, in fact, was not
even a car that ran very well. (In San Diego, “racing” alludes to a racialized
car culture predominately practiced by young Asian men in high school.'?)
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It did not seem to matter to police, witnesses, or the reporter whether or not
the examiner’s report would reveal alcohol in Vanvilay’s blood; even if he
was not legally intoxicated, he was definitively represented as driving reck-
lessly and (if not, then as if) drunk. The accident was framed as inevitable
and deserved through construing their “illegal” behaviors (underage drink-
ing and driving) as a daily pattern, connoting both immorality and criminal-
ity. As Hughes reported, “In addition [to detectives learning that the four
had been drinking that evening], alcoholic containers and mixing beverages
were found in the car’s mangled remains”*?

In contrast, even after it was confirmed that Michael Darr’s blood-alcohol
level was “.03 above the legal limit [of .08], the Highway Patrol officer on
duty still doubted that Darr’s accident was the result of drunk-driving. The
officer said: “Did alcohol play a role? . . . It may have. We described the cause
as inattention. He was driving in the flow of traffic. He was not speeding. He
was not weaving”'* Despite the facts that Darr was intoxicated and not wear-
ing a seat belt, he was still portrayed as a good driver on the night of his fatal
accident (“not speeding” and “not weaving”). The same Union-Tribune story
quoted Padres second baseman Damian Jackson, who tried to distance the
drunk driver from drunk-driving.

“I can't justify the amount of beer that he had,” Jackson said. “But I believe
that alcohol was not a factor.

“Mike had the tendency to pay attention to other things while he was
driving, just like myself. Hed be changing a radio station, or putting CDs
in while driving. Carelessness like that I think had something to do with

getting off track and trying to overcompensate.”'®

Even though Darr had been drinking and driving, the cause of his death
was attributed neither to intoxication nor to reckless driving but rather to
“inattention,” “carelessness,” or “trying to overcompensate.”

Sports writers, not local crime reporters, covered Darr’s accident, which
is important because sport has become a crucial site for securing “the cen-
tral and dominant cultural position of White masculinity.”'® Because white
men are no longer perceived as athletically dominant, Kyle W. Kusz contends
that sport “enables the fabrication of a crisis narrative about the precarious
and vulnerable cultural position of White males.”’” As “America’s national
pastime,” baseball in particular has been “associated with whiteness in
the West”*® Darr’s death, thus, was also empathically representative of the
“tragic” position of white men in contemporary U.S. society."”
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When alive, Darr received little media attention because he was only a
fourth outfielder, but in death Darr was transformed into a would-have-
been-great ballplayer.

Darr, 25, was the Padres’ minor league Player of the Year in 1997 and again
in 2000, when he shared the award with Jeremy Owens. He ran faster than the
average ballplayer, threw farther and harder than the average outfielder and as
a minor leaguer posted on-base and batting averages well above the norm.*
In death, Darr can be idealized. The various news articles about Darr’s life and
death drew upon testimonies by his trainer, manager, and colleagues (not his
wife or family), who idealized him as well as the population he represented.
As Dana Nelson has argued, “national manhood” as an imagined white fra-
ternity works effectively with “absent or dead men”** As a relatively young
white athlete, Darr symbolized (an innocent) white male victimization; his
death activated these anxieties while his professional, fraternal relationships
told the shared story of loss. As one Union-Tribune story reported, “[Manager
Bruce] Bochy said he told the players: ‘Let’s make every day count, with our
family, our friends and what we do on the field. Do it for Mike’s sake. . .. We all
should count our blessings. Every one of us. Really, it could have been any one
of us’”?? In other words, Darr’s death not only mobilized national manhood
(“Do it for Mike’s sake”), it also mobilized an imagined white fraternity*® over
and against the absent bodies of women and the abject bodies of racialized
others such as Brandon, Vanvilay, and William Christopher.

This is most evident when we compare how the two accidents were rep-
resented to Union-Tribune readers. While sports writer Tom Krasovic often
quoted the Padres, all of whom continually invoked fraternal belonging
(“Every one of us. Really, it could have been any one of us”), sports writer
Nick Canepa directly facilitated public identification with the Padres so
readers could figuratively experience Darr’s death as a member of the Pa-
dres fraternity.

What can you say?

You get the call early in the morning, just before heading over to the
Padres complex to examine the rites of spring. It is a terrible, terrible thing.
Darr was married (Natalie) and was the father of two sons.

What can you say?

You can say nothing. You can say you're sorry. It never seems as if it’s
enough. Because it isn't enough.**

The articles that reported on the Padres’ reactions to losing Darr tell us
that losing a loved one is a universal experience—“a terrible, terrible thing”
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that happens to “every one of us”?® But this “universal” experience is not in-
voked in the article about Brandon.

In Hughes’ article, not only are first- and second-person pronouns and
referents (“we,” “you,” “every one,” “our;” and “us”) never used, but the terms
employed to refer to Brandon and his friends detach them from their own
personal connections to communities, friends, and families as if they were
already merely another statistic. With language such as “the four had been
drinking;” “three men died,” and a “fourth occupant walked,” the article does
not encourage readers to empathize with the car-crash victims nor with
those who survived them.

On the other hand, people of all colors and genders are encouraged, if not
expected, to identify with Darr’s family and empathize with his fraternity. We
can all relate to losing a loved one, but the “universal” experience of sudden
loss and unexpected death is represented through a particular and specific
dead body—a body reconstructed and idealized to mobilize the interests and
investments of an imagined white fraternity to secure its cultural, political,
social, and economic dominance.?® Perhaps the most illustrative example of
the (particular) Padres fraternity as representative of the (universal) Ameri-
can nation was when manager Bruce Bochy associated the tragedy of Darr’s
death to the tragedies of September 11, 2001, by saying “I think we experi-
enced as a club something akin to what the nation felt after 9-11"*’

The social value of particular lives and specific deaths such as Michael
Darr’s continue to be “immortalized” through familial relations as well.
When the Padres played their last game at Qualcomm Stadium on Septem-
ber 28, 2003, players Phil Nevin and Gary Matthews Jr. took turns carry-
ing Mike Darr Jr. onto the field with the theme song from the movie Field
of Dreams playing in the background. Fittingly, Field of Dreams is a movie
about the living ghosts of fathers and baseball players—hence, a movie not
so subtly “conjuring” Darr Sr. to participate in the postgame ceremony.

The sight of [Padres third baseman Ken] Caminiti and Darr’s son on Nev-
in’s shoulder were also the moments that seemed to strike the strongest
chord with the fans staying long into the evening.

“The reaction of the fans was very special,” said Matthews. “They re-
member. I think they’ll always remember. It's easier for me to deal with

now. Seeing Junior is a positive thing. I don’t feel sad anymore”*®

While “seeing Junior” felt healing for Matthews, what evoked tears from
the fans was the sight of Darr Jr. growing up without a father. In this way,
the social value of Darr Sr. is reproduced and passed on not just through but
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also because of his familial relations.*® But not all familial relations can script
social and human value onto the dead. It is telling but not surprising that in
the death and funeral notices, my aunt and uncle connected Brandon to the
same nationally sanctioned and sanctified institutions—family and sports—
that ascribed social value to Michael Darr. The notices they published about
Brandon’s death read: “Beloved by all who knew him, he left a large family
and many friends behind. Brandon was active in youth sports and played
baseball in Mira Mesa.”*°

Because racialized deviancy is rendered as gender and sexual nonnor-
mativity, much of our efforts to be included within the populations deemed
worthy, deserving, and valuable are spent trying to conform to those norms
of gender, sexuality, and domesticity considered “universally American” and
crystallized as the “national family” Sport affiliations and family relations are
ideological codes for normative (socially valuable) masculinity as evidenced
through the narrative strategies employed by the Union-Tribune sports writ-
ers to rework Darr as the “idealized” victim of social change. But these codes
work only incompletely for Brandon because ascribing societal value to the
devalued dead requires narrating their lives through the same ideals, morals,
and ethics that disciplined them while they were alive.

Mourning without Words

The very different depictions of deaths by drunk driving presented by the
San Diego Union-Tribune communicated whether or not the dead deserved
to be mourned. Oftentimes, “official” accounts of death and dying such as
news stories or police records do not acknowledge particular racialized trag-
edies in terms of collective loss. In fact, the deaths of Brandon, Vanvilay, and
William Christopher were represented by the journalist as not-losses and
not-tragedies through what Diana Taylor calls a “performance of explicit
non-caring”®' Not only was public sympathy for them not evoked, it was
explicitly refused. This refusal compels us to juxtapose the limited “official”
archive of the written, recorded accounts of their deaths with the ephemeral
performances of their friends” and relatives’ mourning, their explicit perfor-
mances of love, care, and grief beyond words.

Privileging “anecdotal and ephemeral evidence,” as José Esteban Mufioz
explains, “grants entrance and access to those who have been locked out of of-
ficial histories and, for that matter, ‘material reality. Evidence’s limit becomes
clearly visible when we attempt to describe and imagine contemporary iden-
tities that do not fit into a single pre-established archive of evidence.”** Bran-
don’s friends and relatives created what Ann Cvetkovich calls “an archive of
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feeling,” an archive constituted by the lived experiences of mourning and
loss, ephemeral evidence that is now anecdotal.®® It is an archive of the felt
traces and sticky residue their deaths left behind in everyone’s chests. These
feelings were temporarily incarnated and took various visual forms: a road-
side memorial, T-shirts, and the wrecked car. Witnesses would be left with
fleeting imprints etched somewhere in their memories, raw material their
unconscious might use for dreams. When the story about the value of lives
cannot be told, the visual can be an alternative mode of expression. It is akin
to the way in which Karla Holloway examines performances of mourning
as central to African American culture. Holloway argues that “visual excess
expressed a story that African America otherwise had difficulty illustrating
—that these were lives of importance and substance, or that these were indi-
viduals, no matter their failings or the degree to which their lives were qui-
etly lived, who were loved”**

In this archive, value is ascribed to Brandon, Vanvilay, and William
Christopher through their friends” and relatives’ public mourning and their
performances of explicit caring, profound pain, and deeply felt depression,
desperation, and despair. I situate these ephemeral traces alongside the news
article to illustrate how people ascribe value to the devalued through visual
languages. While the official, limited archive of Brandon’s death functioned
primarily to repudiate him, this “archive of feeling” documented a different
way to measure value. Unlike the news article, there was no attempt to make
this grief universal, and, in fact, the particular and specific was all that mat-
tered. His name was Brandon. He died in this car on this road. The fam-
ily and friends of Brandon, Vanvilay, and William Christopher created their
own publics to witness their grief. In doing so, they resisted the erasure of
their loved ones and made a statement: These were valuable young men and
they are missed. Their audiences were not given the opportunity to ask why.

Soon after the crash on the median of Calle Cristobal, friends and rela-
tives erected a roadside memorial, overflowing with flowers, brightly lit by
candles and replete with personal messages, mementos, tributes, and items
the deceased might need, such as rosaries, oranges, water, boxes of their fa-
vorite cigarettes, and cans of menudo. Brandonss sister, Trisha, attached her
poem to the site’s tree, the memorial’s center, reminding us all of the need for
alternative meaning-making at the base, or the core, of the tragedy: “You just
don’t know.” Noticeable from both sides of the road, the makeshift memorial
mourned and remembered Brandon, Vanvilay, and William Christopher, but
it also functioned to reactivate the “scenario” of their deaths, forcing road-
side spectators to become witnesses and participants.’®> According to Diana
Taylor, a “scenario places spectators within its frame, implicating us in its
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ethics and politics.”*® This particular memorial was staged in such a way that
pedestrians and drivers would have to actively and consciously not notice
it. Because the memorial was on the median of Calle Cristobal, people who
wanted to contribute to it had to run across the road that claimed the young
menss lives. It was not a safe crossing, but the peril protected the site from
intentional and accidental vandalism.

One of the young men’s best friends, Shawn Essary, who had declined
to go out with them that night, created 400 T-shirts and fifty caps in their
memory. In his design, three open roses are connected by thorny vines, sym-
bols of love and death connected by the pointed pains of suffering, violence,
and redemption (see figure 1). The shirts bear their pictures, birthdays, and
death-day, and all the clothing is boldly underscored by “R.I.P” (see figure 2).
Worn in public by the young men’s family members and friends long after the
funerals were over, the clothing unerased our racialized dead as our “other/
ed” bodies, helping Brandon, Vanvilay, and William Christopher transgress
another border, the one between the living and the dead.

The roadside memorial and clothing were especially important in en-
abling friends of Brandon, Vanvilay, and William Christopher to participate
directly in honoring their dead with dignity. Their friends had limited re-
sources to express their grief and no control over the mourning rituals or fu-
neral preparations and needed to negotiate the pain of losing three people all
at once. Fusing three distinct religious and cultural backgrounds, they held
their ceremonies in the middle of the road: It happened here. They used their
bodies to display the communal tombstone that they would have written,
walking around in silent protest: Our chests hurt here where Brandon, Van-
vilay, and William Christopher Rest In Peace. They carried their grief heavy
on their backs, like living altars with so much symbolism: I got your back.

The visual performance of explicit caring also was vital for my aunt and
uncle, Christine and Jesse Martinez Jr., who made brief appearances on
the news and gave speeches at high schools. Saving the car in its wrecked
form, they towed it to and erected it on several San Diego high school cam-
puses. Their activism in encouraging teenagers not to drink and drive nar-
rated Brandon’s death as illogical and preventable, as tragic and avoidable.
Rather than warning people of young men like Brandon, Vanvilay, and Wil-
liam Christopher, they cautioned young adults like Brandon, Vanvilay, and
William Christopher. They recognized that one’s life circumstances can be
unforgiving but never have to be all-determining. Directing their rage and
intense sadness into anti-drinking-and-driving activism ensured that Bran-
don’s death had a purpose. They refused to let him die in vain, speaking their
story and leaving behind his name like an echo. Here is the car, and this was
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Fig. 1 (top): front of T-shirt; fig. 2 (bottom): back of T-shirt (Photos by David Coyoca)

his name. Perhaps at the next party their teenage audiences would attend,
fleeting imprints of a wrecked car and a parent’s tears might be resurrected, a
reminder and a remainder: Hand over the keys.

This “archive of feeling” evidenced the human, familial, and social value
of Brandon, Vanvilay, and William Christopher as their friends and family
publicized their private pain. They were important alternative representa-
tions that helped us to mourn and work against his absolute erasure. But his
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picture on a T-shirt, a poem by his sister, the red box of cigarettes he smoked,
and a lonely funeral card were not enough pieces of his lost life to reassemble
into a proper eulogy to tell you why he mattered, to tell you why you have
lost out, too, because the life he led and the future he would have had were
your loss, too. I began to forget what his voice sounded like and couldn’t
remember the exact brown of his eyes. The emotive power of this archive of
feeling also was limited precisely because it relied upon feeling; it was depen-
dent upon grief and survival guilt. And it was all we had to ascribe value to
Brandon; how much we hurt was evidence of how much he was valued.

Driven and Disciplined

What we wanted to tell you was why Brandon was a valuable human being
who did not deserve to die so young, and lacking a narrative that could con-
vince others why Brandon mattered hurt us all. When he died, it seemed as
if he did not hold the attitudes, values, desires, or work ethics that would
have eventually enabled him to have a decent paying job that could take
care of a future wife and future children in a nice suburban neighborhood.
This “American Dream” framed how our middle-class, mixed-race families
grieved. Because our parents, aunts, and uncles wanted this dream and this
future for their children, Brandon was narrated as a bad example to follow
but a good lesson to learn. We either devalued his life by demonizing the
same “deviant” qualities we missed and mourned, or we unduly disciplined
ourselves for not diverting his “delinquency” early enough.

We all wanted a better life for Brandon, but no one could guarantee it, and
so his death also became understood and talked about as everyone else’s pri-
vate failures and the incomprehensible “will of God”*” I found myself want-
ing to argue with my family that the “inevitability” of Brandon’s death could
not be attributed solely to his decisions, the choices his parents made, the
personal moments when we each failed him, or God’s will. Brandon could
not be completely blamed for his decisions because there were so many op-
tions he never had and so many second chances he was never given. How
could Brandon, his parents, or his friends and other relatives be held ac-
countable for making the “wrong” choices when the “right” opportunities
never arose?

Weren't most resources withheld from Brandon, Vanvilay, and William
Christopher? Economic restructuring and capital flight eradicated the blue-
collar jobs that these young men did not have to go to the next morning.*®
Poorly funded schools in segregated communities provided them with inade-
quate educations to attend a four-year college.’” Gang profiling marked them
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as potential criminals and gang members by law enforcement.*® The wide-
spread exploitation of both professional and unskilled immigrants makes it
more profitable for companies to hire immigrants than to train the racialized
working class.*' The long history of U.S. militarism and imperialism in Asia,
Latin America, Mexico, and Africa makes it more profitable for companies
to relocate to countries economically devastated from structural adjustment
policies because it is more profitable to exploit, abuse, and dehumanize ra-
cialized women and children in the global South than it is to pay decent sala-
ries, provide insurance, and follow health and safety regulations at home.*?

Brandon, Vanvilay, and William Christopher were surplus labor, not
needed then, but presumably always already desperate enough to take a job.
What they did in the meantime was live with their parents and sleep late in
the morning. They drank beer while everyone else was sleeping and talked
about dreaming their way out of their respective depressions, about how one
day there would be a day when their lives would be different. Socializing over
a few beers can be imagined as either an innocent, harmless recreational ac-
tivity (e.g., after a long day at work) or an indicator of criminality. Which
one is evoked depends on the color of your skin, your gender, your age, your
drinking company, where you live, where you drink, and whether you have a
job to go to the next day. Brandon, Vanvilay, and William Christopher were
a racially mixed group of unemployed and insecurely underemployed young
men of color (Chicano, Laotian, and African American, respectively) who
were fostering their homosocial relationships with each other in a predomi-
nately middle-class suburban neighborhood. The recreational practices they
shared as well as the individual work activities they lacked marked them all
as “lazy” and “immoral,” potentially “criminal,” and always “illegal” When
they died, their lives were not on the way to middle-class status, marriage,
property ownership, or white-collar careers, and their (in)activities already
fit a media and law enforcement profile that criminalizes racial masculinities
—especially when embodied by Latino, Southeast Asian, and African Amer-
ican young men.** Read and represented as irresponsible and reckless, their
social practices are rendered deviant, understood as needing discipline by
the military or requiring punishment by and containment within the prison
industrial complex. Could Brandon, Vanvilay, and William Christopher
really be blamed for not making better decisions when the only institutions
recruiting them were prison or the military?**

I thought that if I explained the ways in which racialized economic hier-
archies governed Brandon’s life, I could give my family a different story for
why he died that did not center his or their personal failures. I felt compelled
to make sense of how structural conditions can constrain people’s lives.
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Brandon was a born and raised, English-only speaking American citizen; he
was a high school dropout who came from a middle-class family that lived
in a middle-class neighborhood. No one in my family would have been con-
vinced that he was destined for tragedy, and no one would have believed that
his life choices were so limited, that he could choose only between “bad” and
“worse” And because I did not have concrete evidence or cousinly intuition
that Brandon wanted the options that would have made it possible for him
to have a higher education, job stability, and a decent salary, even I didn’t
believe the story I spun for myself, though telling it made me feel better most
of the time. In other moments, the subtext unsettled me because it conveyed
that some people are not afforded the opportunity to become “better people”
or to make “better decisions”; it implied that some people are fated to die too
young. I had to take away his agency to represent him as a victim manipu-
lated by his own desires; I had to ignore his decision to not make decisions
and erase his talent for choosing nonoptions.

Before Brandon died, the story of racial exclusion and racial exploitation
always seemed so sensible. For me, its primary purpose is to evoke sympathy
for the people that many Americans are quick to devalue. This is not an easy
task even though it seems as if it should be. To evoke public sympathy, we
need to appeal to U.S. norms and values; doing so, however, requires obfus-
cating all the evidence that might suggest a person or population deserves
devaluation if evaluated by those norms. This means re-presenting young
men of color who lead unsympathetic lives—gang members, drug users, or
risk-takers—as latent law-abiding, hard-working, family-oriented men who
have been “unfairly” excluded from the resources and opportunities that
would lead to responsible, normative choices.*® If we concede that economic
opportunities will not necessarily integrate marginalized men of color into
legal and moral economies, we run the risk of unwittingly validating con-
servative policies. In other words, the subtext is unsettling because for racial
exclusion to work as a sympathetic narrative, it needs to draw upon the neo-
liberal ideologies that legitimate global capitalism, naturalize inequality, and
stigmatize nonnormativity.

Roderick Ferguson argues that contemporary capital requires the people
of color whom it recruits and/or renders redundant to transgress the norma-
tive prescriptions of gender and sexuality that the state works to legally uni-
versalize.*® In the era of American neoliberalism, the state pathologizes or
pities racially marked gender and sexual transgressions, and it celebrates ra-
cialized normativity exemplified by U.S. multiculturalism.*” To reiterate Fou-
cault’s interpretation of neoliberalism, the particularly American history of
liberal democracy created the context for the distinct character of American
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neoliberalism. As Foucault argues, “the generalization of the economic form
of the market beyond monetary exchanges functions in American neo-lib-
eralism as a principle of intelligibility and a principle of decipherment of so-
cial relationships and individual behavior”*® In other words, as deciphered
and interpreted through American neoliberalism, human value registers as
human capital, and social worth is evaluated from the perspectives of “real”
and “speculative” markets. We can attribute value by recounting a person’s
useful and unique assets, talents, skills, and investments, and we can specu-
late about a person’s future value: What can we expect this person to contrib-
ute to U.S. society in the future?

When he died, Brandon’s value was entirely noneconomic. From what we
knew, he didn’t have (and so he couldn’t capitalize on) a rare talent in high
demand; his education was not a low-risk investment that promised a high
return. In fact, he was expensive to maintain because he still lived at home,
and without skills, experience, or education to improve his chances for a bet-
ter job, even his future contributions were not worth speculation. Although
not quite analogous to those who constitute the surplus labor populations of
the world, Brandon was still disposable, redundant, and interchangeable; it
did not matter that, as a biracial, American-born citizen, he embodied the
privileged categories of neoliberal multiculturalism. As both “privileged” and
“stigmatized,’** Brandon was offered opportunity, but it came with obstacles.
He was given the chance to become socially valuable; all he had to do was
take “personal responsibility” for increasing his social worth and augment-
ing his human capital by making better (i.e., normative) choices. His value
was illegible because he opted out.

Dead Ends and Detours

It would be untrue to Brandon to script him as a victim who was unable to
access a better life. In fact, privileging the American Dream and the finan-
cial stability one needs to acquire it devalues the life he led and trivializes
the choices he made. So I tried to reimagine how his choices were empow-
ering. I imagined that it was a form of empowerment for him to perform
Mexican American masculinity through hip-hop music, lowered cars, and
baggy clothes. Although his attitudes and his attire could sometimes be read
as stereotypical, they could also be read as evidence of an “oppositional so-
cial identity” because youth of color often take their (stereotypical) models
of racial authenticity from popular culture.>

Performing racial masculinity could be read as a form of resistance if we
read culture as political: “‘Politics’ must be grasped,” as Lisa Lowe and David
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Lloyd assert, “as always braided within ‘culture’ and cultural practices.”*"

Robin D. G. Kelley insists that reserving the category of “resistance” for ac-
tivists, organizations, and leaders underestimates and depreciates everyday
forms of resistance, such as strategies to subtly subvert exploitation or artis-
tic approaches to reclaim and “redecorate” public space. In fact, we may not
only misread resistance as deviance, but in doing so we run the risk of pa-
tronizing youth, workers, and communities as childishly disobedient rather
than consciously and deliberately defiant. As Kelley writes,

If we are to make meaning of these kinds of actions rather than dismiss
them as manifestations of immaturity, false consciousness, or primitive
rebellion, we must begin to dig beneath the surface of trade union pro-
nouncements, political institutions, and organized social movements,
deep into the daily lives, cultures, and communities which make the work-
ing classes so much more than people who work.>?

Kelley admits that many minority cultural practices might be considered
alternative; rather than oppositional,” but even though leisure activities are
created for pleasure, they often become (or can be read as) “political” in rela-
tion to where and when they take place.”® Intention doesn’t always matter.
Brandon didn’t need to be devoted to radically progressive politics to be val-
ued by the kinds of epistemologies that motivate anti-racist, anti-capitalist
projects and scholarship.

Yet like the story of racial exclusion, the narrative of resistance wasn’t
quite the right analytical framework for making sense of Brandon’s life. I
wasn’t convinced that his clothes, music, and recreational activities could
be considered resistant or oppositional or evidence of a latent political con-
sciousness. I needed to imagine that he would have become, or at least could
have become, a vital and valuable actor in the struggle for social justice. Al-
though this perspective decriminalizes and depathologizes nonnormative
racial masculinities, it ascribes value to his potential rather than his present.
An effect of rereading Brandon’s actions and attitudes as evidence of his po-
tential to become an anti-capitalist, anti-racist “revolutionary-to-be” is that
value can be attributed to him only by arbitrarily divorcing the person he
was from the imagined, idealized person he could have been. He might have
become an activist, although it seemed just as likely that he wouldn’t. As Viet
Nguyen asserts, “the subject who refuses to be hailed by dominant ideology
can also refuse to be hailed by resistant ideology”’** What did it mean that I
had to recast who he was into someone he might never have become in order
to narrate him as someone who should be valued?

«c
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Narratives of resistance sometimes betray an underlying assumption that
acts of defiance will lead to (or at least support) progressive politics. For Saba
Mahmood, reading “resistance” in this way can easily lead to a misread-
ing of “agency” From this perspective, “agency” means resisting “dominat-
ing and subjectivating modes of power” because it is assumed that disrupt-
ing and frustrating norms is an innate need that motivates everyone all the
time.*® Mahmood asks us to think about whether “the category of resistance
impose([s] a teleology of progressive politics . . . that makes it hard for us
to see and understand forms of being and action that are not necessarily
encapsulated by the narrative of subversion and reinscription of norms?”*°
Her questions and insights help me understand why calling Brandon “resis-
tant” doesn’t feel right either. If both dominant and oppositional discourses
of value center norms—as either rules to live by or prescriptions for proper
behavior to work against—then Brandon, who was nonnormative in many
ways but intentionally oppositional to norms in hardly any, could only be
evidence for someone else’s value. Because he was the “negative resource” of
normativity and respectability, he gave purpose to the work of activists and
academics who protect and defend all the disillusioned members of disem-
powered communities. Our work is valuable, in part, because he was not.

As an academic, I was not just an innocent bystander in these relational
processes of valuation and valorization. I shared my time and resources with
my “disillusioned” and “disempowered” cousin to steer him toward a future
that I imagined was more socially valuable than his present. Before we found
out that Brandon would not graduate from high school, he asked me to tutor
him. We met once a week for a couple of months, but even though he was
receiving As and B’s on the assignments we worked on together, his overall
grades weren't improving. I learned that this was because those were the only
assignments he completed. I explained that the tutoring would work only if
he did his homework every day, not just once a week with me. He apologized
for wasting my time, and our tutoring sessions stopped. It never crossed my
mind to ask him why he wanted tutoring. I assumed then that he wanted to
graduate, but now I think he just wanted to talk.

He talked about pressures to graduate, get a good job, move out of the
house, and become responsible. He talked about how he thought the stu-
dents at his high school racially segregated themselves voluntarily and how
he and his few close friends of different colors didn't have a group to join, a
place to fit. He talked about how police were always following him, and he
told me about how he felt left out and left behind when his parents became
part of the middle class. We talked about wishing we knew our fathers’ lan-
guages because we felt there were things our grandparents wanted to tell us
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that English could not communicate. We talked about growing up with white
mothers and growing out of internalized racism. We talked about West Coast
rap music, the different car cultures of Mexicans and Filipinas/os in South-
ern California, and the best place to buy Dickies. I talked about the future I
wanted him to have: community college, universities, student organizations
such as Movimiento Estudiantil Chicana/o de Aztlin (MEChA), and ethnic
studies classes. He listened.

He told me he wanted to be a lifeguard in the first (and last) essay we
worked on together in our study sessions. The assignment was to pick a ca-
reer and research a path to achieve his goals. He had a list of questions he
was supposed to answer: Why did you choose this occupation? What are the
qualifications that you would need? And what do you see yourself doing in
fifteen years? He decided he would like to be a lifeguard even though it was
not an occupation that easily lends itself to becoming a career since it is tem-
porary, seasonal, and pays only up to $10,000 a year.”” It was an interesting
choice because, at least the way I saw it, being a lifeguard would not change
his life all that much. He wouldn’t have much more disposable income than
if he continued to work odd jobs in construction with his uncle (hed proba-
bly have even less); hed have to continue living at home; and the only upward
mobility the job could offer was becoming a lifeguard II. I didn't dissuade
him directly, but I did try to encourage him to think about other options,
particularly ones that needed higher education.

He reluctantly obliged because he thought the teacher would like to read
about that, too, but he also resisted, probably because, for Brandon, going
to college didn’t sound appealing. He wrote, “After lifeguarding there are
several occupations that you could take up such as a paramedic, swimming
coach, or a ski patroller, according to Vocational Biographies. That’s not much
to look forward to, but they are not the only options to take. You may have
some other skills, so that's where a good education comes in for landing a
better job.”*® He did not specify what that better job might be, possibly be-
cause better paying jobs didn’t sound “better” to him. He chose a career that
was not a career. To climb up the socioeconomic ladder, he had to drop out
of his dreams and go back to school.

This is why contextualizing Brandonss life choices through his exclusion
from decent-paying blue-collar work is inadequate; it implies that access to
good-paying jobs or higher education would have enabled him to make dif-
ferent choices. But as his essay on the future he would never have suggests,
he didn’t really want a nuclear family with a house in the suburbs. He might
not have taken one of those decent-paying blue-collar jobs even if they were
still available. At the same time, Brandon constructed himself not only as
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someone who was not productive but also as someone who was not useless:
“I am not quite sure but when you save a person’s life I bet it makes you
feel very good inside that is something I could see myself doing. Plus just
being around the water and people all the time seems like something good
for me”*® He didn’t want to work to pull himself up a corporate ladder; he
wasn't interested in raises or promotions. He wanted to spend his time on the
beach, feeling good on the inside if someone needed help, feeling good on
the outside when everyone was safe. He wanted to be accountable to every-
one and responsible for everyone.

There’s nothing necessarily revolutionary in wanting to live this life, but
choosing a seasonal career that would ensure downward mobility is not quite
normative either. Brandon had a talent for choosing life’s nonoptions, and
because he often didn’t make decisions according to American neoliberal
logic, his decisions were usually illogical or unintelligible (but not neces-
sarily “wrong”) when evaluated through a cost/benefit or supply/demand
analysis. He seemed to think of himself as someone who didn’t fit into the
life he had inherited, and while his efforts to redesign, evade, and defer the
“American Dream” might not provide us with blueprints for redistributing
resources, perhaps they can help us to think about the importance of redis-
tributing dignity.

“A Politics of Deviance”

He was only nineteen. Sometimes, his age makes it difficult to ask the ques-
tions I have been asking. My analysis can seem imposing because, at nine-
teen, he was an unreliable predictor for the adult he might have been at age
thirty-eight or sixty-two. But the expectations for the adult he was supposed
to become not only disciplined him for most of his life, they also provided
ways to measure his (real and speculative) value after he died—as if “
ing’ is something to be achieved and not experienced”*® So much of life and
its supposed “seminal” moments are organized according to the universal-
ized expectations of the family and its gendered roles in naturalizing private
property (buying your first home), wealth accumulation (passing down in-
heritance), and the pleasures of domestic consumption (planning weddings
and baby showers)—all of which conflate the reproductive labor upon which
consumer capitalism depends with the unpaid but rewarding labor of love.
The milestones of heteronormative life that Brandon would never be able
to experience rendered his life tragic. He would not have children to carry
on his family’s name, and his death deprived his parents and sister of sig-
nificant life moments with him. Our sadness sometimes even precluded our

liv-
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capacities to mourn his passing according to the life experiences he might
have wanted for himself, which may not have included ones we imagined for
him. We needed to disconnect the life he experienced from the life he had
been failing to achieve.

It is difficult to value Brandon by the quality of his life experiences when
time and space are organized through heteronormativity and dictated by
capital accumulation.®® However, by situating him in a “queer time and
place,” we can find ways of being and frameworks for valuing that “challenge
conventional logics of development, maturity, adulthood, and responsibil-
ity”®* As Judith Halberstam argues, “Queer subcultures produce alternative
temporalities by allowing their participants to believe that their futures can
be imagined according to logics that lie outside of those paradigmatic mark-
ers of life experience—namely birth, marriage, reproduction, and death”®®
Denaturalizing (hetero)normative time, space, and the life achievements
they universalize enables us to extend value to—or at least suspend judg-
ment of —all kinds of people who live outside the logics of capital accumula-
tion and bourgeois reproduction. In Halberstam’s words,

All kinds of people, especially in postmodernity, will and do opt to live
outside of reproductive and familial time as well as on the edges of logics of
labor and production. By doing so, they also live outside the logic of capi-
tal accumulation: here we could consider ravers, club kids, HIV-positive
barebackers, rent boys, sex workers, homeless people, drug dealers, and
the unemployed. Perhaps such people could productively be called “queer
subjects” in terms of the ways they live (deliberately, accidentally, or of ne-
cessity) during the hours when others sleep and in the spaces (physical,
metaphysical, and economic) that others have abandoned, and in terms
of the ways they might work in the domains that other people assign to
privacy and family.®*

In some ways Brandon lived in a “queer time and place,” and in others he
might even be considered a “queer subject”®® Even though his experiences
weren’t necessarily comparable or similar to queers of color, a queer of color
analysis “makes some sense” of his life without condemning or celebrating
who he was or who he could have been.®® Queer of color analysis, as defined
by Ferguson, extends the “theorized intersections” of women of color femi-
nism “by investigating how intersecting racial, gender, and sexual practices
antagonize and/or conspire with the normative investments of nation-states
and capital”®” Put another way, both women of color feminism and queer
of color critiques stress that sometimes “it may be necessary to overcome
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resistance in order to achieve resistance”*® For Brandon, the failure to meet
heteronormative and neoliberal expectations (and his reluctance to even try
to attain them) was compounded by his racial background as Chicano/Mexi-
can American. He was not just a lazy kid without a high school diploma who
drank too much and lived off his parents. When Brandon defied normative
investments in heteropatriarchy and American enterprise, he gave credence
to racial stereotypes, which is partly why he also could not be fully valued
through a politics of racial normativity.®

Brandon was always confusing me in ways I couldn’t name. Trying to
figure out the motives for his choices often eluded me because his actions
and his attitudes were neither complicit nor resistant, as well as both at the
same time. Imposing a normative framework onto his aspirations made his
goals and desires difficult to decipher because he wanted to be unremark-
able and live his life a little on the lazy side. He was only lackadaisically defi-
ant, but we all read him as rebellious because he kept diligently deferring or
sabotaging what was supposed to be his “American Dream” It was as if he
followed a logic all his own—and maybe that was the tutoring lesson I was
supposed to learn. Maybe I failed because I looked in all the wrong places
to find methods, narratives, and strategies for ascribing social worth to his
personhood, trying to make him fit into my over-researched reasons and ra-
tionales rather than making an effort to remember what he might have been
trying to teach me.

I think he wanted to teach me how to make sense of what Cathy Cohen
terms “a politics of deviance””® A politics of deviance makes sense of devia-
tions from the norm differently rather than defensively. Such a politics would
neither pathologize deviance nor focus most of its energies on trying to ra-
tionalize why people choose deviant practice over proper behavior. Rather
than repudiating nonnormative behavior and ways of being, we would read
nonnormative activities and attitudes as forms of “definitional power” that
have the potential to help us rethink how value is defined, parceled out, and
withheld.”* Both Cohen and Kelley resist spinning a normative narrative
that ascribing value to the devalued often demands. In different ways, they
give us a language of value that translates “the cultural world beneath the
bottom™”? into lived practices and living alternatives to U.S. norms. Cohen
argues that “ironically, through these attempts to find autonomy, these indi-
viduals, with relatively little access to dominant power, not only counter or
challenge the presiding normative order with regard to family, sex, and de-
sire, but also create new or counter normative frameworks by which to judge
behavior””* Claims to empowerment through deviant and defiant behavior
urgently unsettle the stubborn relationship between value and normativity,
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but they cannot always offer something more. Sometimes defiant or devi-
ant practices critique the rules of normality (purposely or inadvertently) but
don’t necessarily break them; they might direct us toward necessarily non-
normative criteria for recognizing social worth even if they don’t model or
theorize alternative ways of living.

The something more insists that we hold ourselves accountable, too. A
politics of deviance does not just set aside the impulse to discipline differ-
ence; it also centers the responsibility to reckon with those deemed danger-
ous, underserving, and unintelligible. Recuperating those deemed deviant
means trying to make others’ lives more acceptable and sympathetic, but
reckoning with those who live in the spaces of social death means individu-
ally changing ourselves and collectively changing the world that made us all.
As Avery Gordon writes, “Reckoning is about knowing what kind of effort
is required to change ourselves and the conditions that make us who we are,
that set limits on what is acceptable and unacceptable, on what is possible
and impossible””* To make the unthinkable not just plausible but necessary,
we have to reckon with restless ghosts and living people who share the status
of “dead-to-others” and demand from us nothing less than transformation.

Brandons unintelligible ethics of deviance might be neither unapologeti-
cally normative nor radically transformative, but it is definitely a way of living
that interrogates and elucidates how normative understandings of morality
and ethicality may sometimes mitigate oppositional politics and scholarship.
When we take Brandon and others like him seriously, we are expected to sus-
pend judgment of those who choose to drive down fatal roads because there
is value as well as apprehension in taking risks and living differently—even if
it means actively, accidentally, and unthinkably leaving the rest of us behind,
empty and haunted. As Rubén Martinez reminds us, “The road may kill us in
the end, but it’s also the only way to get to where we're going””*
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