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Constitutional Democracy Encounters International Law: 
 

Terms of Engagement 

Mattias Kumm1

I. Introduction 

There is a tension inherent to the idea of constitutional self-government, as it is 

understood by many constitutional lawyers, and the claims to authority made by 

international law.2 That tension has long been covered up by the fact that international 

law covered merely a relatively narrowly circumscribed domain of foreign affairs, was 

solidly grounded in state consent and generally left questions of interpretation and 

enforcement to states. Much of contemporary international law no longer fits that 

description. International law has expanded its scope, loosened its link to state consent 

and strengthened compulsory adjudication and enforcement mechanisms.3 Not 

surprisingly one of the most pressing questions of contemporary constitutional law is how 

to think about the relationship between the national constitution and international law.4

In the first decades of the 20th century jurisprudential debates among international 

lawyers thinking about the relationship between national and international law focused on 

whether the legal world exhibits a monist or a dualist structure.5 Under a monist 

conception of the legal world international and national law constitute one vertically 

integrated legal order in which International Law is supreme. Dualists insist on the 

conceptual possibility, historical reality and normative desirability of a non-monist 
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conception of the legal world. Under a dualist (or pluralist) conception of the legal world 

different legal systems on the national and international levels interact with one another 

on the basis of standards internal to each legal system.  

 The debates between Monists and Dualists have generally subsided. As is often the 

case with academic debates, the debate did not end with the victory for one side by way 

of a generally recognized knock down argument. The debate just withered away, as 

doubts arose about the fruitfulness of the question. After WWII a more pragmatic, 

doctrinally focused approach gained ground. Most post WWII international law 

textbooks spend a couple of pages providing a historic overview of debates concerning 

Monism and Dualism, point out that practice is pragmatic and not adequately described 

by a radical version of either and then move on to engage with specific aspects of 

domestic practice.6

This post WWII pragmatic style of thinking about the relationship between national 

and international law is mostly focused on an analysis of constitutional doctrine as it has 

emerged as a matter of domestic legal practice. But the emphasis on doctrine and practice 

as opposed to jurisprudential theory should not obfuscate the fact that the approach taken 

is in an important sense dualist. The relationship between national and international law 

is generally taught and written about as the foreign relations law of the state, as it has 

been set out in the constitution and reflected in constitutional practice. The very idea that 

that the national constitution is decisive for generating the doctrines that structure the 

relationship between national and international law is dualist. This is true, even where the 

constitution determines that international law is part of the law of the land.7
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How the constitution manages the interface between national and international law 

varies across constitutional jurisdictions. But notwithstanding significant variance across 

constitutional democracies, the basic structure of post WWII constitutional doctrines 

tends to be similar.8 National constitutions typically assign a status to international law 

within the domestic hierarchy of norms giving rise to specific conflict rules. Typically 

international law is assigned a lower status than the constitution but is at least on par with 

ordinary statutes. This means that a statute enacted prior to the entry into force of a duly 

ratified Treaty, for example, is trumped by the Treaty, but the Treaty in turn is trumped 

by a provision of constitutional law. Furthermore these doctrines tend to assign a status to 

international law that depends on its source. Treaties are assigned one rule, customary 

international law is assigned another.9 Furthermore there are typically judicially 

developed rules determining whether a Treaty is self-executing or directly effective and 

can thus be judicially enforced without further implementing legislation. There are also 

rules of construction typically requiring domestic statutes to be interpreted so as to avoid 

a conflict with international law if possible. 

 This way of thinking about managing the relationship between national and 

international law is still relevant to contemporary scholarship and practice. Yet much 

innovative contemporary writing on the relationship between national and international 

law no longer focuses on these doctrines. With the spread of liberal constitutional 

democracy after the end of the Cold War and with the spread of constitutional courts and 

international courts and tribunals10 national courts have widely begun to engage 

international law in new ways. An important line of contemporary scholarship11 is finely 

attuned to this practice, in which national courts engage international courts and tribunals 
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in ways that are not captured by traditional doctrinal frameworks. Just as the debates 

between dualists and monists at some point became unreal in a world where courts were 

in fact crafting doctrines grounded in national constitutional law to engage international 

law, today the practice of many national courts seems to have made the doctrines and 

categories of the post WWII constitutional doctrinalists seem unreal. And just as the 

doctrinalists after WWII emphasized the normative virtues of pragmatism and realism the 

contemporary scholars emphasize their keen focus on what is actually going on and 

embrace the discursive and deliberative nature of the practice they are describing.  

 What has been missing in these debates, however, is a well developed normative 

framework for thinking about the relationship between national and international law. 

Even though there are good reasons to have left behind the fruitless debates between 

Monists and Dualists, there are high costs associated with an anti-theoretical stance. 

Those who adopt an anti-theoretical attitude are prone to make one of three mistakes. The 

first is to get lost in the historical intricacies of a particular political tradition of 

separation of powers in foreign affairs and emphasize a certain statesmanlike pragmatism 

that is most likely guided by the unstated presuppositions of such a tradition. Context 

matters, but it will remain unclear what matters and why without an adequate normative 

framework to guide engagement with it. The second is to get carried away by a 

cosmopolitan enthusiasm for international law that is perhaps the déformation 

professionelle of the international lawyer. The third is unqualified enthusiasm for non-

hierarchical deliberative networks whose activities transgress traditional doctrinal 

categories, perhaps the prejudice of choice for scholars attuned to postmodern 

sensibilities. What is generally missing is the reflection on the commitments of principle 
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that underlie the tradition of democratic constitutionalism and connecting these to the 

constitutional doctrines that define the terms of engagement between national and 

international law. Only after clarifying the relevant normative concerns is it possible to 

provide an assessment of these practices with a view to guiding their further 

development. 12 

The purpose of the following part of this article is to get a better understanding of the 

relevant normative concerns that any set of doctrines that manage the interface between 

national and international law needs to reflect to be normatively convincing (II). The 

purpose of the third part is to provide some examples that illustrate how a better 

understanding of these concerns can help explain, assess and guide the practice of 

national courts in concrete contexts (III). Here the article will focus on cases addressing 

the relevance of human rights Treaties to domestic rights litigation on the one hand and 

the enforcement of Security Council decisions in the domestic context on the other. 

Whereas the first example illustrates the mechanism by which migration of constitutional 

ideas occurs from the international to the national level, the second example illustrates 

how appropriate doctrines can help prevent the migration of unconstitutional ideas from 

the international to the national level, while securing engagement with international law. 

The concluding part briefly describes some structural features that any set of doctrines 

managing the interface between national and international law that is attuned to the 

normative concerns developed here are likely to exhibit (IV).  

 

II. A Constitutionalist Model: Four Principles of Engagement 
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How then should citizens in liberal constitutional democracies engage international law? 

What are the relevant normative concerns? The following presents a framework for 

thinking about the moral concerns that any set of doctrines governing the interface 

between national and international law ought to take into account and reflect.  

 At the heart of the model are four distinct moral concerns, each captured by a distinct 

principle.13 These principles are the formal principle of international legality, the 

jurisdictional principles of subsidiarity, the procedural principle of adequate 

participation and accountability, as well as the substantive principle of achieving 

outcomes that are not violative of fundamental rights and reasonable.  

The principle of international legality establishes a presumption in favour of the 

authority of international law. The fact that there is a rule of international law governing a 

specific matter means that citizens have a reason of some weight to do as that rule 

prescribes. But this presumption is rebutted with regard to norms of international law that 

violate to a sufficient extent countervailing normative principles relating to jurisdiction, 

procedure or outcomes. To put it another way: Citizens should regard themselves as 

constrained by international law and set up domestic political and legal institutions so as 

to ensure compliance with international law, to the extent that international law does not 

violate jurisdictional, procedural and outcome related principles to such an extent, that 

the presumption in favour of international law’s authority is rebutted. When assessing 

concerns relating to jurisdiction, procedure and outcome each of the relevant principles 

can either support or undermine the moral force of international law in a particular 

context. 
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When citizens in constitutional democracies accept the constraints imposed by an 

international law that is legitimate as assessed under this approach, they are not 

compromising national constitutional commitments. Instead, such a respect for 

international law gives expression to and furthers the values that underlie the 

commitments to liberal constitutional democracy, properly understood.  

 Given their pivotal role, the content of these principles deserves some further 

clarification. Such clarification would ideally occur both in the form of a rich set of 

examples that illustrate the practical usefulness of the framework in concrete contexts and 

a more fully developed theoretical account of each of these principles. But here a brief 

further description of each of these principles will have to suffice.  

 

1. Formal Legitimacy: The Principle of International Legality 

The first principle is formal and establishes a prima facie case for the duty to obey 

international law. The principle of international legality generally requires that addressees 

of international law should obey it.14 International law establishes a prima facie duty to 

obey it and deserves the respect of citizens in liberal constitutional democracies simply 

by virtue of it being the law of the international community. International law serves to 

establish a fair framework of cooperation between actors of international law15 in an 

environment where there is deep disagreement about how this should best be achieved. In 

order for international law to achieve its purpose, those who are addressed by its norms 

are morally required to generally comply, even when they disagree with the content of a 

specific rule of international law.16 There is a prima facie duty of civility to comply with 
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even those norms of international law that the majority of national citizens believe to be 

deficient.17 Otherwise international law has no chance of achieving its purpose. 

A commitment to the principle of international legality says nothing about the proper 

scope of international law. It certainly provides no grounds for some international 

lawyer’s enthusiasm for expanding the reach of international law to as many domains as 

possible. Nor does it make a fetish of legality by suggesting that legal forms of dispute 

resolution are superior to other forms. But it does suggest that once a norm of 

international law has come into existence, its very existence provides a reason to comply 

with it. In this sense it establishes a presumption in favour of compliance with 

international law. 

 In the European world at the beginning of the century Max Weber could claim that 

formal legality could replace charisma or tradition as the source of legitimacy.18 After 

WWII, such a thin notion of legitimacy has been gradually replaced by the considerably 

richer idea of constitutional legitimacy. To be fully legitimate more is required of a rule 

than just its legal pedigree. Formal legality matters, but it is not the only thing that 

matters. More specifically, there is a range of other concerns that provide countervailing 

considerations and suggest that under certain circumstances the presumption in favour of 

the legitimacy if international law can be rebutted. These concerns are related to a more 

substantive commitment to liberal-democratic governance. Concerns about democratic 

legitimacy should best be understood as concerns about three analytically distinct 

features of international law. These concerns are related to jurisdiction, procedure and 

outcomes respectively. The presumption in favour of compliance with international law 

can be overridden, by reasons of sufficient weight relating to jurisdiction, procedure or 
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outcome. Once there are such reasons, citizens in a constitutional democracy ought to 

think of themselves as free to deviate from the requirements of international law. In these 

cases, citizens have good reasons to conceive of themselves as free to generate and apply 

the independent outcomes of the domestic legal and political process.  

 

2. Jurisdictional Legitimacy: The Principle of Subsidiarity 

The first of those three concerns is captured by the principle of jurisdictional legitimacy 

or subsidiarity. Subsidiarity is in the process of replacing the unhelpful concept of 

“sovereignty” as the core idea that serves to demarcate the respective spheres of the 

national and international.19 The principle of subsidiarity found its way into 

contemporary debates through its introduction to European constitutional law in the 

Treaty of Maastricht. It ought to be conceived as an integral feature of international law 

as well.  

 In Europe it was used to guide the drafting of the European Constitutional Treaty 

signed in October 2004. It is a principle that guides the exercise of the European Union’s 

power under the Treaty. And it guides the interpretation of the European Union’s laws. 

As such, it is a structural principle that applies to all levels of institutional analysis, 

ranging from the big picture assessment of institutional structure and grant of jurisdiction 

to the microanalysis of specific decision-making processes and the substance of specific 

decisions.  

 At its core the principle of subsidiarity requires any infringements of the autonomy of 

the local level by means of pre-emptive norms enacted on the higher level to be justified 

by good reasons.20 Any norm of international law requires justification of a special kind. 



10

It is not enough for it to be justified on substantive grounds, say, by plausibly claiming 

that it embodies good policy. Instead the justification has to make clear what exactly 

would be lost if the assessment of the relevant policy concerns was left to the lower level. 

With exceptions relating to the protection of minimal standards of human rights, only 

reasons connected to collective action problems - relating to externalities or strategic 

standard setting giving rise to “race to the bottom” concerns for example - are good 

reasons to ratchet up the level on which decisions are made. And even when there are 

such reasons, they have to be of sufficient weight to override any disadvantages 

connected to the pre-emption of more decentralized rule-making. On application 

subsidiarity analysis thus requires a two step test. First, reasons relating to the existence 

of a collective action problem have to be identified. Second, the weight of these reasons 

has to be assessed in light of countervailing concerns relating to state autonomy in the 

specific circumstances. This requires the applications of a “proportionality test” or “cost 

benefit analysis” that is focused on the advantages and disadvantages for ratcheting up 

the level of decision-making. This means that on application this principle, much like the 

others, requires saturation by arguments that are context sensitive and most likely subject 

to normative and empirical challenges. Its usefulness does not lie in providing a definitive 

answer in any specific context. But it structures inquiries in a way that is likely to be 

sensitive to the relevant empirical and normative concerns. 

 There are good reasons for the principle of subsidiarity to govern the allocation and 

exercise of decision making authority wherever there are different levels of public 

authorities. These reasons are related to sensibility towards locally variant preferences, 

possibilities for meaningful participation and accountability and the protection and 
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enhancement of local identities that suggest the principle of subsidiarity ought to be a 

general principle guiding institutional design in federally structured entities. But the 

principle has particular weight with regard to the management of the 

national/international divide. In well-established constitutional democracies instruments 

for holding accountable national actors are generally highly developed. There is a well-

developed public sphere allowing for meaningful collective deliberations, grounded in 

comparatively strong national identities. All of that is absent on the international level.  

 The principle of subsidiarity is not a one-way street, however. Subsidiarity related 

concerns may, in certain contexts, strengthen rather than weaken the comparative 

legitimacy of international law over national law. If there are good reasons for deciding 

an issue on the international level, because the concerns addressed are concerns best 

addressed by a larger community, then the international level enjoys greater jurisdictional 

legitimacy. The idea of subsidiarity can provide the grounds for strong claims about the 

desirability for transnational institutional capacity-building in order to effectively 

address collective action problems and secure the provision of global public goods. And 

even though the principle generally requires contextually rich analysis, there are simple 

cases. The principle can highlight obvious structural deficiencies of national legislative 

processes with regard to some areas of regulation.  

 Imagine that in the year 2010 a UN Security Council Resolution enacted under 

Chapter VII of the UN Charter imposes ceilings and established targets for the reduction 

of carbon dioxide emissions aimed at reducing global warming. Assume that the case for 

the existence of global warming and the link between global warming and carbon dioxide 

emissions has been conclusively established. Assume further that the necessary qualified 
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majority in the Security Council was convinced that global warming presented a serious 

threat to international peace and security and was not appropriately addressed by the 

outdated Kyoto Protocol or alternative Treaties that were open to signature, without 

getting the necessary number of ratifications to make them effective. Finally, assume that 

a robust consensus had developed that Permanent Members of the newly enlarged and 

more representative UN Security Council21 were estopped from vetoing a UN Resolution, 

if four fifths of the Members approved a measure.  

 Now imagine a powerful constitutional democracy, such as the United States, has 

domestic legislation in force that does not comply with the standards established by the 

Resolution. The domestic legislation establishes national emission limits and structures 

the market for emission trading, but goes about setting far less ambitious targets and 

allowing for more emissions then the international rules promulgated by the Security 

Council allow. Domestic political actors invoke justifications linked to life-style issues 

and business interests.22 National cost-benefit analysis, they argue, has suggested that 

beyond the existing limits it is better for the nation to adapt to climate change rather than 

incurring further costs preventing it. After due deliberations on the national level a close 

but stable majority decides to disregard the internationally binding Security Council 

resolutions and invokes the greater legitimacy of the national political process. Yet, 

assume that the same kind of cost-benefit analysis undertaken on the global scale has 

yielded a clear preference for aggressively taking measures to slow down and prevent 

global warming along the lines suggested by the Security Council Resolution.  

 In such a case, the structural deficit of the national process is obvious. National 

processes, if well designed, tend to appropriately reflect values and interests of national 
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constituents. As a general matter, they do not reflect values and interests of outsiders. 

Since in the case of carbon dioxide emissions there are externalities related to global 

warming, national legislative processes are hopelessly inadequate to deal with the 

problem. To illustrate the point: The U.S. produces approximately 25% of the world’s 

carbon dioxide emissions, potentially harmfully affecting the well-being of peoples 

worldwide. Congress and the EPA currently make decisions with regard to the adequate 

levels of emissions. Such a process clearly falls short of even basic procedural fairness, 

given that only a small minority of global stakeholders is adequately represented in such 

a process.23 It may well turn out to be the case that cost benefit analysis conducted with 

the national community as the point of reference suggests that it would be preferable to 

adapt to the consequences of global warming rather than incurring the costs trying to 

prevent or reduce it. In other jurisdictions, the analysis could be very different.24 More 

importantly, cost benefit analysis conducted with the global community as the point of 

reference could well yield results that would suggest aggressive reductions as an 

appropriate political response. The jurisdictional point here is that the relevant community 

that serves as the appropriate point of reference for evaluating processes or outcomes is 

clearly the global community. When there are externalities of this kind, the legitimacy 

problem would not lie in the Security Council issuing regulations. Legitimacy concerns 

in these kinds of cases are more appropriately focused on the absence of effective 

transnational decision-making procedures and the structurally deficient default alternative 

of domestic decision-making.  

 The principle of subsidiarity, then, is Janus faced. It serves not only to protect state 

autonomy against undue central intervention. It also provides a framework of analysis 
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that helps to bring into focus the structural underdevelopment of international law and 

institutions in some policy areas. In these areas arguments from subsidiarity help 

strengthen the authority of international institutions engaging in aggressive interpretation 

of existing legal materials to enable the progressive development of international law in 

the service of international capacity-building.25 

3. Procedural Legitimacy: The Principle of Adequate Participation and 

Accountability 

One reason why national law is thought to enjoy comparatively greater legitimacy than 

anything decided on the international level is the idea that the core depositories of 

legitimacy are electorally accountable institutions. On the national level, legislative 

bodies constituted by directly elected representatives make core decisions. There are no 

such institutions on the international level. Customary international law is generated by 

an ensemble of actors ranging from democratically legitimate and illegitimate 

governments, unelected officials of international institutions, judges and arbitrators, 

scholars and NGOs. Treaties, on the other hand, are legitimate to the extent and exactly 

because they tend to require national legislative endorsement in some form or another. 

Some claim that problems arise when Treaties create institutions in which unelected 

officials in conjunction with other actors may create new obligations, which, at the time 

the Treaty was signed, were impossible to foresee.26 National law is superior because it 

tends to be parliamentary law, which is law authorized by a directly representative 

institution. 
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Many things would need to be said to address this claim. I will confine myself to two 

core points.  

 First, even on the national level, parliament as the traditional legislative forum has 

lost significant ground in the 20th century in constitutional democracies. Parliament is no 

longer considered as the exclusive institutional home of legitimate decision-making on 

the domestic level. On the one hand, this is linked to the emergence of the administrative 

state. For what generally are believed to be good reasons, the turn to the administrative 

state in the first half of the 20th century has involved significant delegation of regulatory 

authority to administrative institutions of various kinds. Whether in the area of monetary 

policy, anti-trust policy or environmental policy, many of the core decisions are no longer 

made by parliament. This is generally justified on diverse grounds ranging from the 

expertise of decision-makers, the greater possibilities of participation for the various 

stakeholders involved, and the like.27 The argument that this is of little significance 

because legislatures retain the possibility to legislate whenever there is the requisite 

majority to do so is not irrelevant. But as a matter of institutional practice and of political 

realism, the effective control over administrative decision-making that exists in virtue of 

such a possibility is modest.28 On the other hand, liberal constitutional democracies have 

developed in the second half of the 20th century to include constitutional courts with the 

authority to strike down laws generated by the legislative process on grounds of 

constitutional principle. And constitutional courts have engaged in such a practice more 

or less aggressively in many jurisdictions. In many jurisdictions, they enjoy more public 

support than any other political institution as a result.29 The reasons generally invoked to 

justify judicial review of legislative decisions are well rehearsed. They include the 
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comparative advantage to secure the rights of individuals against inappropriate 

majoritarian intervention, concerns that are particularly pertinent with regard to groups 

disadvantaged in the political process as well as other instances in which political failures 

of various kinds suggest a comparative advantage for judicial review of other actor’s 

decisions. It is important to take note of a bad argument for judicial review. Judicial 

review is not generally justified because the necessary supermajority for constitutional 

entrenchment has determined that a specifically circumscribed right ought to be 

protected. To the extent that this argument casts constitutional courts as the mouthpiece 

and mechanical instrument of legislative self-restraint as defined by the constitutional 

legislature, it is misleading at best. In most jurisdictions, a core task of constitutional 

courts is to interpret highly abstract constitutional clauses invoking equality, liberty, 

freedom of speech, property or due process. Courts in many jurisdictions engage in 

elaborate arguments of principle about why this or that policy concern ought to take 

precedence over competing concerns in a particular context. To that extent constitutional 

courts can only be understood as political actors in their own right. If it is desirable for 

there to be such an actor, it can only be because of widely held beliefs about the 

comparative advantage of the judicial process over the ordinary political process across 

the domain that falls within the constitutional jurisdiction of the court.30 

It turns out that any robust version of majoritarian parliamentarianism cannot be 

understood as the ideal underlying contemporary political practice in liberal 

constitutional democracies. Instead, there is a predominance of a more pragmatic 

approach. That approach does take seriously concerns relating to checks and balances, 

accountability, participation, responsiveness, transparency and so on.31 But over the 
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whole spectrum of political decision-making, constitutional democracies allocate 

decision-making authority to a wider range of decision-makers than a robust 

parliamentarianism is willing to acknowledge. This draws attention to two points of 

significance for assessing the comparative legitimacy of international and national law. 

First much of international law that is in potential conflict with outcomes of the national 

political process competes with national rules determined either by administrative 

agencies or constitutional courts, suggesting that the argument from democracy has less 

bite at least in such cases. And even if International Law does compete with the outcomes 

of the national parliamentary process, the domestic example suggests that under some 

circumstances the outcomes of a non-parliamentary procedure may be preferable over the 

outcome of a parliamentary procedure. Given that the prerequisites for meaningful 

electorally accountable institutions on the international level are missing, the absence of 

electorally accountable institutions on the international level is insufficient to ground 

claims that the international legal process is deficient procedurally.  

 On the other hand the absence of directly representative institutions on the 

transnational level and the difficulty of establishing a meaningful electoral process on the 

global level32 is one of the reasons why the principle of subsidiarity has greater weight 

when assessing institutional decision-making beyond the state, than within a national 

community. It is not surprising that in well established federal systems concerns about 

jurisdictional issues are typically less pronounced. A well developed national political 

process involving strong electorally accountable institutions, a cohesive national identity 

and a working public sphere on the national level lower the costs of ratcheting up 

decision-making. In the European Union, on the other hand, European elections don’t 
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mean much as the Commission in conjunction with the Council – consisting of Members 

of the executive branch of Member State governments – remain largely in control of the 

legislative agenda. Limiting the scope of what the European Union can do is regarded as 

a core concern. It ought to be at least as much of a concern when it comes to international 

law. 

 But even when international law plausibly meets jurisdictional tests, it could still be 

challenged in terms of procedural legitimacy. The principle of procedural legitimacy 

focuses on the procedural quality of the jurisgenerative process. Electoral accountability 

may not be the right test to apply, but that does not mean that there are no standards of 

procedural adequacy. Instead the relevant question is whether procedures are sufficiently 

transparent and participatory and whether accountability mechanisms exist to ensure that 

decision-makers are in fact responsive to constituents concerns. The more of these 

criteria are met, the higher the degree of procedural legitimacy. In many respects 

mechanism and ideas derived from domestic administrative law may be helpful to give 

concrete shape to ideas of due process on the transnational level.33 Furthermore, 

principles and mechanisms described by the EU Commission’s 2001 White Paper34 could 

also provide a useful source for giving substance to the idea of transnational procedural 

adequacy. Yet it is unlikely that the idea of procedural adequacy as it applies to the 

various transnational institutional processes will translate into a standard template of 

rules and procedures comparable to, say, the US Administrative Procedure Act. When it 

comes to assessing procedures as varied as dispute resolution by the WTO’s DSB, UN 

Security Council decision-making under Chapter VII or prosecutions under the newly 
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established ICC, a highly contextual analysis that takes seriously the specific function of 

the various institutions will be necessary. 

 

4. Outcome Legitimacy: Achieving reasonable outcomes 

The final concern is related to outcomes. Bad outcomes affect the legitimacy of a 

decision and tend to undermine the authority of the decision-maker.35 Yet an outcome 

related principle has only a very limited role to play for assessing the legitimacy of any 

law. Principles related to outcomes only play a limited role because disagreements about 

substantive policy are exactly the kind of thing that legal decision-making is supposed to 

resolve authoritatively.36 It is generally not the task of addressees of norms to re-evaluate 

decisions already established and legally binding on them. This is why the legitimacy of a 

legal act can never plausibly be the exclusive function of achieving a just result, as 

assessed by the addressee. Were it otherwise, anarchy would reign. But that does not 

preclude the possibility of having international rules that cross a high threshold of 

injustice or costly inefficiency be ignored by a national community on exactly the 

grounds that they are deeply unjust or extremely costly and inefficient. What needs to be 

clear, however, is that any principle of substantive reasonableness is applied in an 

appropriately deferential way that takes into account the depth and scope of reasonable 

disagreement that is likely to exist in the international community. In particular, where 

jurisdictional legitimacy weighs in favour of international law and international 

procedures were adequate, there is a strong presumption that a national community’s 

assessment of the substantive outcome is an inappropriate ground for questioning the 

legitimacy of international law and denying its moral force.  
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III. The Constitutionalist Framework Applied: Illustrations 

What exactly follows for how national courts ought to engage international law? On the 

one hand, the principle of international legality establishes a presumption in favour of the 

authority of international law. The fact that there is a rule of international law governing a 

specific matter means that citizens have a reason to do as the rule prescribes. But this 

presumption is rebutted with regard to norms of international law that seriously violate 

countervailing normative principles relating to jurisdiction, procedure or outcomes. To 

put it another way: Citizens should regard themselves as constrained by international law 

and set up domestic political and legal institutions so as to ensure compliance with 

international law, to the extent that international law does not violate jurisdictional, 

procedural and outcome related principles to such an extent, that the presumption in 

favour of international law’s authority is rebutted. When assessing concerns relating to 

jurisdiction, procedure and outcome, each of the relevant principles can either support or 

undermine the legitimacy of international law. As the discussion has shown it is not 

necessarily the case that jurisdictional and procedural concerns will weigh in favour of 

national decision-making, though often that will be the case. When citizens in a 

constitutional democracy comply with legitimate international law, citizens aren’t 

compromising constitutional principles. Instead they are complying with the demands of 

principle that underlie the best interpretation of the liberal constitutional tradition they are 

part of. 37 

What then are the institutional implications of a constitutional model? How would 

citizens, committed to a constitutionalist approach, structure their domestic institutions 
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with regard to international law? What should the terms of engagement between national 

and international law be?  

 Here there are no quick and easy answers. In part this is because each jurisdiction has, 

as its starting point, its own tradition and institutions addressing foreign affairs which 

would need to be carefully developed within their own constitutional framework. In part 

it is because a great deal of additional work would need to be done to analyze how these 

concerns play out in various areas of international law. On application, there is no one 

size fits all solution. 

 The following can do little more than provide some illustrations concerning the kind 

of practices that courts thinking about the enforcement of international law might engage 

in.  

 

1. The Constitutional Duty to Engage: The Domestic Relevance of International 

Human Rights Treaties

International Human Rights Instruments are generally Treaties. The International 

Covenant on Civil and Political Rights, the Inter-American Covenant or the European 

Convention of Human Rights, to name just some of the most important instruments, were 

adopted following the same international and domestic legal rules as, for example, 

Treaties concerning the Diplomatic and Consular Relations of States38 or the Banning of 

Land Mines.39 The status of Treaties in domestic law is conventionally addressed by 

domestic constitutions and generally recognized doctrines. Though specific constitutional 

provisions and doctrines relating to the status of Treaties in domestic law vary, in many 

constitutional jurisdictions Treaties have the same force as domestic statutes.40 This 
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means that when there is a conflict between a statute and a Treaty, the provision enacted 

later in time prevails (the lex posterior or last in time rule). Furthermore there is often a 

recognized rule of interpretation, according to which national statutes are to be 

interpreted so as to not conflict with Treaties, if possible.41 A national constitution, on the 

other hand, typically is believed to establish the supreme law of the land. The 

constitutional provisions trump Treaties in case of conflicts. Furthermore rules of 

constitutional interpretation that require taking into account Treaty law tend to be less 

universally accepted. A Kelsenian argument relating to the hierarchy of norms frequently 

finds resonance: Lower ranking law (statutes or Treaties) should not be used to guide the 

interpretation of higher-ranking law (constitutional law).42 

Yet this doctrinal framework says next to nothing about the actual relevance of 

human rights law to domestic legal practice. On the one hand, human rights Treaties are 

rarely treated like statutes in domestic law, even when they are deemed to be self-

executing. On the other hand they have an important role to play in informing national 

constitutional rights practice in other ways.  

 It should not be surprising that human rights Treaties are not treated like ordinary 

statutes or ordinary Treaties. First, they are atypical as Treaties in a way that weakens the 

case for their judicial enforcement. The core difference is jurisdictional: Unlike other 

Treaties, Human Rights Treaties do not function to solve specific collective action 

problems relating to coordination, externalities, strategic standard setting and the like. 

They do not have the kind of purpose that Treaties relating to arms control, greenhouse 

gases, trade or diplomatic relations have. The reasons for entering into a human rights 

Treaty are of a different sort. First, there are reasons that are linked to traditional ideas of 
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national interest and quid pro quo bargaining. States submit to impose on themselves 

certain obligations because of the benefits they believe to be getting when other states do 

the same. Such reasons include a) the belief that promoting human rights in other states 

may help prevent war and further democratic peace b) human rights help support stability 

and prevent civil war, with such a war in turn producing a flood of immigrants and 

regional security problems and c) help support prosperity and open markets in other 

states to the benefit also of domestic corporations and consumers.43 Second, liberal 

democratic elites in newly converted democratic countries that have experienced state 

failures, authoritarianism or totalitarian governments in the 20th century may have an 

incentive to use international law to entrench their positions for the purpose of domestic 

struggles. Freshly minted democratic elites may fear resurgence of non-democratic forces 

and use commitments to international law and human rights in particular as a strategy to 

lock-in the commitment to democratic and human rights friendly institutions and increase 

the costs for non-democratic forces to exit those arrangements.44 Third, states could wish 

to give expression to a national identity, part of which is the commitment to a global 

community structured around universal values, perhaps also to enhance their reputation as 

a member in good standing of the global community.45 

When a state violates a specific rule of a human rights Treaty, it is not generally the 

case that another state’s interests are directly affected. Once a state ignores the very idea 

of limitations on public authority in the name of human rights or manifestly and 

persistently violates them, there may be a concerns relating to stability, emigration, civil 

war, etc. But when it comes to fine-tuning the limits and guidance that public authorities 

receive from the idea of human rights in relation to their citizens, there is no reason to 
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think that national institutions in a constitutional democracy are unfit to ultimately and 

authoritatively determine these rules for themselves. All this suggests that there are 

jurisdictional reasons for human rights Treaties not to play much of a domestic role as a 

quasi-statutory instrument. Because the primary role of international human rights 

Treaties is not to establish specific coordinates for inter-state relations, their specific 

enforcement is less of a concern to the realization of an international rule of law. 

 On the other hand human rights are regarded as the moral foundations on which post 

WWII legal and political life has been constructed. Outcome related reasons suggest that 

international human rights Treaties should be elevated in a way that, say, Treaties 

addressing international postal delivery are not. Even if human rights Treaties were 

treated by national courts as domestic statutes, this would not adequately reflect the 

expressive and practical function of human rights in domestic constitutional practice. 

Legislatures could simply enact a new statute later in time. It is widely believed that 

constitutionally entrenching human rights and empowering a judiciary to strike down a 

piece of legislation deemed unconstitutional is an important institutional mechanism to 

ensure their respect.46 The domestic protection of human rights by a Treaty that is 

enforced as a statute thus not only provides too much, it also provides too little 

protection. The typical doctrines applicable to Treaties governing their status in domestic 

law thus turn out to fit badly. 

 In practice Human Rights Treaties often provide both more and less protection 

domestically then they would if they were enforced as statutes. They function to guide 

and constrain the development of domestic constitutional practice. Besides having played 

an important role in the drafting of national constitutions in the last decades, human 
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rights Treaties also play a central role in the context of interpretation of national 

constitutional provisions.47 They are being referred to as persuasive authority.48 There is a 

good reason for this. International human rights Treaties establish a common point of 

reference negotiated by a large number of states across cultures. Given the plurality of 

actors involved in such a process, there are epistemic advantages to engaging with 

international human rights when interpreting national constitutional provisions. Such 

engagement tends to help improve domestic constitutional practice, by creating 

awareness for cognitive limitations connected to national parochialism. At the same time 

such engagement with international human rights law helps to strengthen international 

human rights culture generally. 

 Human rights Treaties can be relevant to the domestic interpretation of constitutional 

rights in a weak and a strong way.  

 First, international human rights can be relevant in a weak way, by providing a 

discretionary point of reference for deliberative engagement. This is the way that some 

recent U.S. Supreme Court decisions have referred to international human rights law. In 

Roper v. Simmons, Justice Kennedy writing for the Court used a reference - not to 

specific international human rights instruments,49 but to an international consensus more 

generally - as a confirmation for the proposition that the 8th Amendment prohibition of 

cruel and unusual punishment prohibits the execution of juvenile offenders. And in 

Grutter v. Bollinger the Court made reference to a Treaty addressing discrimination 

issues50 to provide further support for the claim that the Equal Protection Clause does not 

preclude certain affirmative action programs. In the U.S., engagement with international 

human rights, to the extent it takes place at all, is regarded as discretionary. It is 
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something a federal court facing a constitutional rights question may or may not find 

helpful under the circumstances.51 And even when engagement takes place, the existence 

of international human rights law governing a question does not change the balance of 

reasons applicable to the correct resolution of the case. Reference to international human 

rights merely has the purpose to “confirm” a judgment or “make aware” of a possible 

way of thinking about an issue. In this way the U.S. court and indeed much of the 

literature does not distinguish between the use of foreign court decisions concerning 

human rights and references to international human rights law. Both have a modest role 

to play as discretionary points of reference for the purpose of deliberative engagement.  

 Second, international human rights law can be relevant to constitutional interpretation 

in a stronger sense. First, instead of leaving it to the discretion of courts some 

constitutions require engagement with international human rights law. A well known 

example of a constitution explicitly requiring engagement with international human rights 

law is the South African constitution. It establishes that the Constitutional Court “shall 

[…] have regard to public international law applicable to the protection of the rights” 

guaranteed by the South African constitution.52 Whereas engagement with the practice of 

other constitutional courts is merely discretionary,53 engagement with international 

human rights law is compulsory. Second, a clear international resolution of a human 

rights issue may be treated not only as a consideration relevant to constitutional 

interpretation, but as a rebuttable presumption that domestic constitutional rights are to be 

interpreted in a way that does not conflict with international law. The existence of 

international human rights law on an issue can change the balance of reasons applicable 

to the right constitutional resolution of a case.  
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Such an approach has been adopted for example, by the German Constitutional Court. 

Unlike the South African Constitution, the German Constitution makes no specific 

reference to international human rights law as a source to guide constitutional 

interpretation. Under the German constitution Treaty law, once endorsed by the 

legislature in the context of the ratification process, generally has the status of ordinary 

statutes. Yet, in a recent decision concerning the constitutional rights of a Turkish father 

of an “illegitimate” child that had been given up for adoption by the mother, the 

Constitutional Court developed a doctrinal framework that exemplifies how international 

human rights can be connected to constitutional interpretation in a strong way.54 In 

Görgülü a lower court had decided the issue in line with the requirements established by 

the European Court of Human Rights (hereinafter: ECHR) as interpreter of the European 

Convention of Human Rights, granting certain visitation rights to the father. The lower 

Court schematically cited the necessity to enforce international law in the form of the 

ECHR’s jurisprudence and held in favour of the father. On appeal, the higher court 

dismissed the reliance on the ECHR on the grounds that the ECHR as Treaty law ranking 

below constitutional law was irrelevant for determining the constitutional rights of 

citizens. The Constitutional Court held both approaches to be flawed. Instead it held that 

“both the failure to consider a decision of the ECHR and the enforcement of such a 

decision in a schematic way, in violation of prior ranking [constitutional] law, may 

violate fundamental rights in conjunction with the principle of the rule of law.” Instead 

the Court postulated a constitutional duty to engage: “the Convention provision as 

interpreted by the ECHR must be taken in to account in making a decision; the court must 

at least duly consider it.”55 The Court even held that there was a cause of action available 
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in case this duty to engage was violated: “A complainant may challenge the disregard of 

this duty of consideration as a violation of the fundamental right whose area of protection 

is affected in conjunction with the principle of the rule of law.”56 Beyond the duty to 

engage the European Convention when interpreting the Constitution the Court also had 

something to say about the nature of that engagement: International law and, especially 

the international human rights law of the European Convention, establishes a 

presumption about what the right interpretation of domestic constitutional law requires. 

“As long as applicable methodological standards leave scope for interpretation and 

weighing of interests, German courts must give precedence to interpretation in 

accordance with the Convention.”57 This presumption does not apply in cases where the 

constitution is plausibly interpreted to establish a higher level of protection than the 

ECHR. The standards established by the ECHR provide a presumptive floor, but not a 

presumptive ceiling.  

 This is not the place to analyze the relative merits of the weak and strong ways of 

engaging with international human rights law in the context of domestic constitutional 

interpretation, even though this is where the interesting questions lie. Nor is it the place to 

analyze the differences in the legal, political and cultural contexts that explain and, to 

some extent, justify the differences in approach of the U.S. Supreme Court and German 

Constitutional Court. Here the point was to illustrate how specific features of human 

rights Treaties give rise to a specific set of characteristic domestic judicial practices that 

bear only a tenuous connection to the standard doctrinal framework governing the 

application of Treaties in domestic law. The specific features of these domestic judicial 

practices are better explained, justified and challenged in terms of jurisdictional, 
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procedural and outcome-related considerations of the kind that the constitutionalist model 

focuses on.  

 

2. Precluding the Migration of Unconstitutional Ideas? Constitutional rights and the 

domestic review of decisions by International Institutions

Is it appropriate for acts by international institutions to be subjected to national 

constitutional scrutiny? International institutions, from the European Union to the United 

Nations have an increasingly important role to play in global governance. States have 

delegated authority to these institutions in order to more effectively address the specific 

tasks within their jurisdictions.58 These institutions make decisions that directly effect 

people’s lives. Increasingly this gives rise to situations in which constitutional or human 

rights of individuals are in play. When these decisions are enforced domestically, should 

national courts apply to them the same constitutional rights standards they apply to acts 

by national public authorities?  

 Here there are two opposing intuitions in play. The first focuses on the nature of the 

legal authority under which international institutions operate. International institutions are 

generally based on Treaties concluded between states. These Treaties are accorded a 

particular status in domestic law. If these Treaties establish institutions that have the 

jurisdiction to make decisions in a certain area, these decisions derive their authority from 

the Treaty and should thus have at most the same status as the Treaty as a matter of 

domestic law. Since in most jurisdictions Treaties have a status below constitutional law, 

any decisions enforced domestically must thus be subject to constitutional standards.  
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The opposing intuition is grounded in functional sensibilities. Constitutions function 

to organize and constrain domestic public authorities. They do not serve to constrain and 

guide international institutions. Furthermore international institutions typically function 

to address certain coordination problems that could not be effectively addressed on the 

domestic level by individual states. Having states subject decisions by international 

institutions to domestic constitutional standards undermines the effectiveness of 

international institutions and is incompatible with their function. So both the function of 

the domestic constitution and the function of international institutions suggest that 

domestic constitutional rights should not be applied to decisions by international 

institutions at all.  

 In its recent Bosphorus decision,59 the European Court of Human Rights had to 

address just this kind of question, and it did so developing a doctrinal framework that can 

serve as an example of the application of the framework presented here. To simplify 

somewhat the applicant, Bosphorus, was an airline charter company incorporated in 

Turkey, which had leased two 737-300 aircraft from Yugoslav Airlines. One of these 

Bosphorus operated planes was impounded by the Irish Government while on the ground 

in Dublin airport. By impounding the aircraft the Irish government implemented EC 

Regulation 990/93, which in turn implemented UN Security Council Resolution 820 

(1993). UN Security Council Resolution 820 was one of several resolutions establishing 

sanctions against the Federal Republic of Yugoslavia in the early 90s designed to address 

the armed conflict and human rights violations taking place there. It provided that states 

should impound, inter alia, all aircraft in their territories in which a majority or 

controlling interest is held by a person or undertaking in or operating from the Federal 
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Republic of Yugoslavia. As an innocent third party that operated and controlled the 

aircraft, Bosphorus claimed that its right to peaceful enjoyment of its possessions under 

Art. 1 of Protocol no. 1 to the Convention had been violated.60 

The ECHR is, of course, not a domestic constitutional court, but itself a court 

established by a Treaty under international law. But with regard to the issue it was facing 

it was similarly situated to domestic constitutional courts. Just as the UN Security 

Council or the European Union – the two international institutions whose decisions have 

led to the impounding of the aircraft - are not public authorities directly subject to 

national constitutional control, they are not directly subject to the jurisdiction of the 

ECHR either. Just as only national public authorities are generally addressees of domestic 

constitutions, the ECHR is addressed to public authorities of signatory states.  

 The Court began by taking a formal approach: At issue were not the acts of the EU or 

the UN, but the acts of the Irish government impounding the aircraft. These acts 

unquestionably amounted to an infringement of the applicant’s protected interests under 

the Convention. The question is whether the government’s action was justified. Under the 

applicable limitations clause government’s actions were justified if they struck a fair 

balance between the demands of the general interest in the circumstances and the 

interests of the company.61 Government’s actions have to fulfill the proportionality 

requirement. It is at this point that the court addresses the fact that the Irish government 

was merely complying with its international obligations when it was impounding the 

aircraft. The Court held that compliance with international law clearly constituted a 

legitimate interest. The Court recognized “the growing importance of international co-

operation and of the consequent need to secure the proper functioning of international 
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organizations.” But that did not automatically mean that a state could rely on 

international law to completely relieve itself from the human rights obligations it had 

assumed under the ECHR. Instead the Court “reconciled” the competing principles – 

ensuring the effectiveness of international institutions and the idea of international 

legality on the one hand and outcome related concerns (the effective protection of human 

rights under the ECHR) on the other – by establishing a doctrinal framework that strikes 

a balance between the competing concerns.  

 First, the Court held that state action taken in compliance with international legal 

obligations is generally justified “as long as the relevant organization is considered to 

protect fundamental rights, as regards both the substantive guarantees offered and the 

mechanisms controlling their observance, in a manner which can be considered at least 

equivalent to that for which the Convention provides.”62 If an international institution 

provides such equivalent protection, this establishes a general presumption that a State 

has not departed from the requirements of the Convention when it merely implements 

legal obligations arising from membership of such an international institution. If no 

equivalent human rights protection is provided by that international institution, the ECHR 

will subject the state action to the same standard as it would if it were acting on its own 

grounds, rather than just complying with international law. When a general presumption 

applies, this presumption can be rebutted in the circumstances of the particular case, 

when the protection of Convention rights was manifestly deficient.63 

Under the circumstances the Court first established that the international legal basis 

on which the Irish government effectively relied was the EC Regulation that implemented 

the UN Security Council Resolution and not the UN Security Council Resolution itself, 
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which had no independent status as a matter of domestic Irish law. It then engaged in a 

close analysis of the substantive and procedural arrangements of the European 

Community as they relate to the protection of human rights. Given in particular the role 

of the ECJ as the enforcer of last resort of human rights in the European Community the 

ECHR concluded that the European Community was an international institution to which 

the presumption applied. Since this presumption had not been rebutted in the present case 

it held that the Irish government had not violated the Convention by impounding the 

aircraft.  

 This approach may be generally satisfactory with regard to legislative measures taken 

by the European Community and reflects sensibilities towards constitutionalist principles. 

But in an important sense it dodges the issue. In this case the EC itself had merely 

mechanically legislated to implement a UN Security Council Resolution. And it is very 

doubtful that the ECHR would have held that UN Security Council decisions deserve the 

same kind of presumption of compliance with human rights norms as EC decisions. It is 

all very well to say that European citizens are adequately protected against acts of the EC 

generally. But this just raises the issue what adequate protection amounts to, when the 

substantive decision has been made not by EC institutions, but by the UN Security 

Council. How should the European Court of Justice go about assessing, for example, 

whether EC Regulation 990/93, which implemented the UN Security Council Resolution, 

violated the rights of Bosphorus as guaranteed by the European Community? Should the 

European Court of Justice, examining the EC Regulation under the EC’s standards of 

human rights, accord special deference to the Regulation, because it implemented UN 

Security Council obligations? 
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There is no need to make an educated guess about what the ECJ would do. The ECJ 

had already addressed the issue. Bosphorus had already litigated the issue in the Irish 

Courts before turning to the ECHR. The Irish Supreme Court made a preliminary 

reference to the European Court of Justice under Art. 234 ECT, to clarify whether or not 

EC law in fact required the impounding of the aircraft, or whether such an interpretation 

of the regulation was in violation of the human rights guaranteed by the European legal 

order. In assessing whether the regulation was sufficiently respectful of Bosphorus’ rights 

to property and its right to freely pursue a commercial activity, the ECJ ultimately 

applied a proportionality test.64 The general purposes pursued by the Community must be 

proportional under the circumstances to the infringements of Bosphorus’ interests.  

 How then is it relevant that the EC Regulation implemented a UN Security Council 

Resolution? Within the proportionality test the Court emphasized that the EC Regulation 

contributed to the implementation at the Community level of the UN Security Council 

sanctions against the Federal Republic of Yugoslavia. But, unlike the ECHR, the ECJ did 

not go on to develop deference rules establishing presumptions of any kind. Instead the 

fact that the EU Regulation implemented a Security Council decision was taken as a

factor that gives further weight to the substantive purposes of the Regulation to be taken 

into account. The principle of international legality was a factor in the overall equation. 

The purpose to implement a decision by an international institution added further weight 

to the substantive purpose pursued by the regulation to persuade the Yugoslav 

government to change its behaviour and help bring about peace and security in the 

region. But a generous reading of the decision also suggests that beyond formal and 

substantive considerations jurisdictional considerations were added to the mix: The Court 
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emphasized the fact the concerns addressed by the Security Council concerned 

international peace and security and putting an end to the state of war. The particular 

concerns addressed by the UN Security Council went right to the heart of war and peace, 

an issue appropriately committed to the jurisdiction of an international institution such as 

the UN. Jurisdictional concerns, then, give further weight to the fact that the UN had 

issued a binding decision on the matter. Under these circumstances the principle of 

international legality has particular weight. The Court concluded that: “As compared with 

an objective of general interest so fundamental for the international community […] the 

impounding of the aircraft in question, which is owned by an undertaking based in […] 

the Federal Republic of Yugoslavia, cannot be regarded as inappropriate or 

disproportionate.”65 

Within the framework used by the ECJ, both the principle of international legality and 

jurisdictional considerations were factors that the Court relied on in determining whether, 

all things considered, the EU measures as applied to Bosphorus in the particular case 

were proportionate. Outcome related concerns did not disappear from the picture. Indeed 

within proportionality analysis substantive concerns – striking a reasonable balance 

between competing concerns – framed the whole inquiry and remained the focal point of 

the analysis. But what counts as an outcome to be accepted as reasonable from the 

perspective of a regional institution such as the European Union is rightly influenced to 

some extent by what the international community, addressing concern of internal peace 

and security through the United Nations, deems appropriate. Though it may not have 

made a difference in this particular case, sanctions by the EU enacted under the auspices 

of the UN Security may be held by the ECJ to be proportionate, even when the same 
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sanctions imposed by the EU unilaterally may be held to be disproportionate and thus in 

violation of rights.  

 The approaches by the ECHR and the ECJ both reflect engagement with the kind of 

moral concerns highlighted above. The ECHR’s more categorical approach is preferable 

with regard to institutions such as the European Union that have relatively advanced 

human rights protection mechanisms. With regard to such an institution a presumption of 

compliance with human rights seems appropriate, preventing unnecessary duplication of 

functions and inefficiencies. On the other hand even when such a presumption does not 

apply, there are still concerns relating to the principle of international legality in play. 

Here the kind of approach taken by the ECJ in Bosphorus seems to be the right one.  

 But the case of UN Security Council Resolutions may help bring to light a further 

complication. It is unlikely that UN Security Council Resolutions would be held by the 

ECHR as deserving a presumption of compatibility. Procedurally UN Security Council 

decisions involve only representatives of relatively few and, under current rules, 

relatively arbitrarily66 selected, states. Their collective decision-making is frequently, to 

put it euphemistically, less than transparent.  

 Council resolutions enacted to combat terrorism in recent years in particular illustrate 

the severity of the problem.67 These resolutions typically establish the duty of a state to 

impose severe sanctions on individuals or institutions believed to be associated with 

terrorism: Assets are frozen and ordinary business transactions made impossible because 

an individual or an entity appears on a list. The content of the list is determined in closed 

proceedings by the Sanctions Committee established under the Resolution. Until very 

recently this internal procedure did not even require a state who wanted an entity or 
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individual to be on the list to provide reasons.68 If a state puts forward a name forward to 

be listed, it would be listed, unless there were specific objections by another state. There 

is no meaningful participatory process underlying UN Security Council resolutions, and 

there is no process within the Sanctions Committee that even comes close to providing 

the kind of administrative and legal procedural safeguards that are rightly insisted upon 

on the domestic level for taking measures of this kind.  

 These deficiencies are not remedied by more meaningful assessments during the 

implementation stage in Europe. The implementation of the Council Resolution by the 

EC69 does not involve any procedure or any substantive assessments of whether those 

listed are listed for a good reason. Implementation is schematic. The fact that a name 

appears on the list as determined by the UN Security Council is regarded as a sufficient 

reason to enact and regularly update implementation legislation. As the Sanction 

Committee of the UN Security Council decides to amend the list of persons to whom the 

sanction are to apply, the EU amends the implementation Regulation, which is the legal 

basis for legal enforcement in Member States, accordingly.70 EU member states have 

frozen the assets of about 450 people and organizations who feature on this list. 

 Furthermore there is no administrative type review process and no alternative legal 

review procedures that provide individuals with minimal, let alone adequate protection 

against mistakes or abuse by individual states that are represented in the Sanction 

Committee. The only “remedy” available to individuals and groups who find their assets 

frozen is to make diplomatic representations to their government that can then make 

diplomatic representations to the Security Council Sanctions Committee to bring about 

delisting, if the represented Member States unanimously concur.  
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Clearly the serious deficiencies that exist on the level of political procedures in this 

context ought to be incorporated in the ECJ’s framework for assessing human rights 

violations by implementation measures concerning UN Security Council Resolutions of 

this kind. This, at least, would be required by the principle of procedural adequacy within 

the constitutionalist model developed here. And it could easily be done. For so long as 

there are serious procedural inadequacies underlying the international decision-making 

process, any weight assigned to the principle of legality within proportionality analysis 

should be regarded as neutralized by countervailing procedural concerns.  

 When applied to cases that have been percolating through the European Court system 

in recent years, this would no doubt significantly undermine the enforcement of sanctions 

as required by the UN Security Council Resolutions. Yet the effect of forceful judicial 

intervention is likely to be salutary. If the Court were to strike down as incompatible with 

European human rights the significant infringement of individual interests without 

adequate procedural guarantees, this creates an incentive for European actors to use their 

political clout to help significantly improve the procedures used by the Sanction 

Committee to decide whom to list and when to de-list and strengthens their hand in doing 

so: If these demands are not met, the sanction regime would simply not be fully 

implementable on the domestic level. States would have to establish independent review 

mechanisms that fulfill minimal requirements. In this way European courts enforcing 

European human rights regimes would help preclude the migration of unconstitutional 

ideas from the international to the regional and national level while providing political 

actors with the right incentives to use their influence to improve the procedures of global 

governance. 
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Yet the European Court of First Instance in the first71 of many cases72 that have been 

filed to have reached the merits stage73 has shied away from taking such a step. Instead, 

unlike either the ECJ or the ECHR, it adopted a straightforward monist approach. It 

began stating the trite truth that UN Security Council Resolutions were binding under 

International Law trumping all other international obligations. But it then went on to 

derive from this starting point that “infringements either of fundamental rights as 

protected by the Community legal order […] cannot affect the validity of a Security 

Council measure or its effect in the territory of the Community.”74 The only standards it 

could hold these decisions to were principles of jus cogens, which the court held were not 

violated in this case.75 It can be hoped that on appeal to the ECJ and possible further 

review by the ECHR the constitutionalist sensibilities of these Courts will incline them to 

strike down the EC implementing legislation as incompatible with European human 

rights guarantees.76 Taking international law seriously does not require unqualified 

deference to a seriously flawed  global security regime.77 On the contrary, the threat of 

subjecting these decisions to meaningful review could help bring about  reforms on the 

UN level. The very prospect of having the decision reviewed by the ECJ has already 

helped mobilize the discussion of reform efforts at the UN level.  If these efforts bear 

fruit it can be hoped that the ECJ will have reasons not to insist on meaningful 

independent rights review of individual cases.   

 

III. Conclusions: The Techniques and Distinctions of Graduated Authority 

Constitutionalist principles establish a normative framework for assessing and guiding 

national courts in their attempt to engage international law in a way that does justice both 
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to their respective constitutional commitments and the increasing demands of an 

international legal system. There are three interesting structural features that characterize 

any set of doctrines that reflect a commitment to the constitutionalist model.  

 First, such courts take a significantly more differentiated approach than traditional 

conflict rules suggest.78 Treaties are not treated alike, even if constitutionally entrenched 

conflict rules suggest they should be. Instead doctrines used are sensitive to the specific 

subject matter of a Treaty and the jurisdictional considerations that explains its particular 

function, as the example of human rights Treaties has illustrated. Furthermore the 

example of the ECHR engagement with international institutions illustrated how outcome 

related considerations are a relevant factor for assessing the authority of its decisions.  

 Second, the kind of doctrinal structures that come into view suggests a more 

graduated authority than the traditional idea of constitutionally established conflict rules 

suggest. The doctrinal structures that were analyzed in the examples illustrated a shift 

from rules of conflict to rules of engagement. These rules of engagement 

characteristically take the forms of a duty to engage, the duty to take into account as a 

consideration of some weight, or presumptions of some sort. The old idea of using 

international law as a “canon of construction” points in the right direction, but does not 

even begin to capture the richness and subtlety of the doctrinal structures in place. The 

idea of a “discourse between courts” too is a response to this shift. It captures the 

reasoned form that engagement with international law frequently takes. But it too falls 

short conceptually. It is not sufficiently sensitive to the graduated claims of authority that 

various doctrinal frameworks have built into them. The really interesting questions 
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concern the structures of graduated authority built into doctrinal frameworks: who needs 

to look at what and give what kind of consideration to what is being said and done.79 

Finally the practice is jurisprudentially more complex than traditional models suggest. 

The traditional idea that the management of the interface between national and 

international law occurs by way of constitutionally entrenched conflict rules that are 

focused on the sources of international law is deeply committed to positivist legal 

thinking. It suggests that the national constitution is the source of the applicable conflict 

rules. Furthermore these constitutional conflict rules are themselves typically organized 

around the “sources” of international law: Treaties and customary international law are 

each assigned a particular status in the domestic legal order. Both ideas are seriously 

challenged by actual practice that is attuned to constitutionalist thinking. That practice 

suggests that moral principles relating to international legality, jurisdiction, procedures 

and outcomes have a much more central role to play in explaining and guiding legal 

practice. These principles are not alien to liberal constitutional democracy, appropriately 

conceived. And they are not alien to international law. But their legal force derives not 

from their canonical statement in a legal document. Their legal force derives from their 

ability to make sense of legal practice and to develop it further in a way that fulfills its 

promise of integrity.  
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