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Resumen: La globalizacion permed las fronteras artificiales existentes entre la
economia y la sociedad alrededor del mundo. Las actividades empresariales
en este ambiente globalizado ha servido como catalizador de las violaciones
de derechos humanos como consecuencia de la ausencia de la proteccién
institucional algunas empresas han explotado los vacios juridicos y la falta
de proteccion de los derechos humanos. Al respecto, para lograr un cambio
paradigmatico requiere un fuerte énfasis en los derechos y las obligaciones
de las empresas. Este articulo presenta un analisis critico de las obligaciones de
las empresas en material de derechos humanos frente a la falta de cliusulas
de estabilizacion en los contratos de inversion extranjera. En primer lugar,
estas clausulas son examinadas en relacién con la responsabilidad en las
obligaciones corporativas con relacion a los derechos humanos fundamen-
tales. De acuerdo con lo anterior, se analizan las dimensiones sustantivas y
procesales de las clausulas de estabilizacién. En segundo lugar, apelando a
los ejemplos concretos del Acuerdo para el desarrollo de la Minerfa entre
Mittal Steely el Gobierno de Liberia, asi como el proyecto del Oleoducto de
Bakn-Tblisi-Ceyhan como casos de analisis, este articulo busca la aplicacion
de las clausulas de estabilidad en las inversiones extranjeras con relacién a
la proteccién de los derechos humanos por parte de los Estados y de las
empresas. En tercer lugar, se propone una modificacién a la forma como se
introduce la cldusula relativa a los derechos humanos. En este orden de ideas,
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los derechos humanos de los inversionistas, especificamente de las empresas,
deben ser incluidos en los acuerdos de inversion extranjera.

Palabras clave: Derecho de inversiones, obligaciones de las empresas en
relacion con los derechos humanos, cldusulas de estabilizacién, derecho
internacional publico, responsabilidad empresarial por derechos humanos,
obligaciones de los inversionistas, contratos de inversion extranjera, dere-
chos humanos.

Abstract: Globalisation has blurred the artificial borders that exist between
economies and societies around the world. The activities of corporations
in this globalised environment have often served as the catalyst for human
rights violations; due to the lack of institutional protection, some corpo-
rations are able to exploit regulatory lacunae and the lack of human rights
protection. It appears that the paradigmatic change demands an equal
emphasis of rights and obligations of corporations. This article discusses
and critically analyses corporate human rights obligations and the lack the-
reof under stabilization clauses in foreign investment contracts. First, sta-
bilization clauses in foreign investment agreements are examined in relation
to corporate obligations and responsibility for fundamental human rights.
In doing so the substantive and procedural dimension of stabilization clau-
ses is analysed. Second, using the concrete examples of the Mineral Deve-
lopment Agreement between Mittal Steel and the Government of Liberia
Mittal Steel Agreement and of the Bakwu-Tblisi-Ceyhan Pipeline Project as case
studies, this article considers an application of stabilization clauses in foreign
investment contracts in relation to the fundamental human rights obligation
of states and of corporations. Third, a proposal for reform in the form of
a fundamental human rights clause is introduced. To be clear, the argument
here is that the fundamental human rights obligations of investors, particu-
larly of corporations, must be included in foreign investment agreements.

Key words: investment law, corporate human rights obligations, stabilization
clauses, public international law, corporate responsibility for human rights,
obligations of investors, foreign investment contracts, fundamental human
rights.
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I. Introduction

Lawyers, economists and social scientists alike have for a number of years
agreed that foreign investment has the potential to act as a catalyst for the
enjoyment of an individual’s fundamental human rights, particularly in deve-
loping countries. This is even more so considering that corporate investors
are often, under investment agreements,' not explicitly obliged to observe
fundamental human rights even though they exert considerable power over
individuals, communities and indigenous populations. Such assertions have
strengthened the normative link between human rights law and international
law on foreign investment on a general level.

In 2006 the developing countries attracted $380 billion of foreign
direct investment.” Corporations, particulatly transnational corporations,
are increasingly operating most of the foreign direct investments in develo-
ping countries. They have assumed the role of the cardinal actors in foreign
investment, even though states and individuals also often act as investors.’
International investment standards are mainly aimed at greater investor and
investment protection.” Whereas foreign direct investments can stimulate
economic growth, development and employment, they can also contribute
to improving the human rights situation in many developing countries as a
direct consequences of the investments, or, alternatively, indirectly due to
the presence of investments. Despite this, there is little conclusive eviden-
ce that investments do promote growth, development and employment in
developing countries.”

Rather then presuming that the rules and practices of foreign inves-
tment contribute to the protection and promotion of human rights, this arti-
cle examines situations where the contrary possibility comes into play. True,
some corporations express their commitment to observing fundamental

1 The term “investment agreement” here refers primarily to private foreign investment
contracts, although it may also refer to bilaterai investment treaties where necessary.

2 The World Investment Report 2007, “Transnational corporations, extractive industries and
development”, iii.

3 See Ruggie, ]. 2008 Report, para. 12.

4 International Law Association. First Report of the Committee on International Iaw on Foreign
Investment. 20006, p. 440.

5 UN High Commissioner for Human Rights. Reporz on Human Rights, Trade, Investment. E./
CN.4/Sub.2/2003/9, 2 July 2003, pp. 6-8.
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human rights and related standards.® Even though such statements cannot
be simply brushed aside as “mere gestures”,’ it is precisely here, at the first
hurdle, that the relationship between foreign investment, corporate investors
and fundamental human rights stumbles as the voluntary approaches of
corporate investors are often given too much weight. Foreign investments
may have differing effects, either positive or negative, on the enjoyment of
the individual’s fundamental human rights.

Furthermore the effects will vary depending on the “type of inves-
tment, the host country, the sector targeted by investment, the motivations
of the investor as well as the policies of both host and home country”.?
In other words, the potential for investment to affect fundamental human
rights differs from sector to sector. Corporate investments can have nega-
tive consequences for the individual’s enjoyment of fundamental human
rights, including an adverse effect on fundamental labour rights, fundamen-
tal human rights preserving the security of persons and those preserving
non-discrimination.” It appears that the fundamental human rights under
the most pressure due to foreign investment include labour rights and non-
discrimination, whereas the category preserving safety and security is likely to
prove less problematic. This article does not attempt to offer an exhaustive
or a limited list of rights, but it does offer three categories of fundamental
human rights which corporations may be asked to observe as a point of de-
parture for research in the field of human rights and business. It recognizes,
however, that corporations can and do have obligations to observe all human
rights. Allin all, it appears that developing states are less likely to regulate and
monitor corporate investors that do not violate fundamental human rights.

As the above introduction demonstrates, the relationship between
investment law and fundamental human rights operates from two different
standpoints. While one standpoint prioritises the investment law approach,
the other gives priority to the wider interests of the community, including
the protection and promotion of fundamental human rights by or invol-

6 See Wright, M. & Lehr, A. Business recognition of human rights: global patterns, regional &
sectorial variations. UN Special Representative on Business & Human Rights, <www.business-
humanrights.org>.

7 Leader, S. Human rights, risks, and new strategies for global investment. Journal of Inter-
national Economic Law, 9(3), 20006, p. 660.

8 1bid, 7.

9 See Mann, H. International investment agreements, business and human right: key issues and oppor-
tunities. 11SD, February 2008, 39.
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ving corporations. The balance of this article is devoted to exploring three
main issues. First, foreign investment contracts are examined in relation to
corporate obligations and responsibility for fundamental human rights. In
doing so the substantive and procedural dimension of stabilization clauses
is analysed. Second, the potential impact of investment agreements on the
fundamental human rights of individuals is examined in relation to corpo-
rate responsibility for fundamental human rights. By doing so it is possible
to evaluate which arguments are convincing and determine whether either
approach is entirely satisfactory. Third, a proposal for reform in the form
of a fundamental human rights clause is introduced. To be clear, the argu-
ment here is that the fundamental human rights obligations of investors,
particularly corporations must be included in foreign investment contracts.

I1. Investment and corporate human rights obligations

The effect of investment as a positive force to promote the enjoyment of
fundamental human rights depends significantly on the actions of the corpo-
rations and of the host and home government. Without doubt, corporations
are obliged to respect, protect, and fulfil fundamental human rights in the
investment context. To the extent that investment agreements concern and
affect fundamental human rights, this section argues that corporations have
to comply with tripartite obligations to observe fundamental human rights.'’
While states have the primary responsibility to respect, protect and fulfil hu-
man rights, the obligations and responsibility of corporations should also be
recognized in the sphere of foreign investment. In this respect, states would
have the primary responsibility to regulate investment. However, it appears
that corporations would have, along with states, a shared responsibility to
(at a minimum) respect, protect and fulfil fundamental human rights and
to create a national and international legal order through which all human
rights and fundamental freedoms can be fully realized.

Somewhat along the same lines, it appears that the broad rights gran-
ted to corporate investors in investment agreements must be balanced with
fundamental human rights obligations, as investment projects may have a
negative effect on the enjoyment of the latter. It has to be noted thatit is not
national law which grants rights to corporations but investment agreements.

10 See generally International Law Association, Committee on International Law on Foreign
Investment. Final Report, 2008, 15.
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The lack of obligations of corporate investors can be explained in the light
of the strong negotiating position the corporations enjoy at the moment of
entering into the agreement. Underdeveloped states with low GDPs are
not able to cope with the power of corporations.!! Furthermore, corporate
investors could positively contribute to the improvement of the human
rights situation in the particular host state. They could assist and contribu-
te to, for example, reducing child labour and eliminating discrimination in
the workplace. In this light, it appears that the impact of investment on the
enjoyment of fundamental human rights depends on how investors and
Governments manage investment together.'> Moreover, the relationship
between the fundamental human rights obligations of corporations and
investment can be considered either negative or positive depending on the
type of investment, the motivations of the investor, the actions of govern-
ments, and the country and sector in question.

An international investment normative framework includes legal ins-
truments at bilateral, regional and international level. Even though some
international trade agreements include some specific rules on investment,
investment rules have developed primarily on a bilateral level."” In this
way, investment agreements stipulate rights and obligations between states
in relation to their treatment of investors and investment. In this respect,
L.E. Peterson and K. R. Gray critically note that “bilateral investment trea-
ties (BITs) are extremely narrow in their formulation: according substantive
rights to investors, without any need for corresponding duties or obligations

on the part of those investors”."*

11 Baker, M. B. Tightening the Toothless Vise: Codes of Conduct and the American Mul-
tinational Enterprise. 20 Wisconsin International Law Journal, 89, 94.

12 UNHCHR Report, 2003, 17.

13 For example, WTO Agreements on Trade-Related Aspects of Intellectual Property
Rights, the Agreement on Trade-Related Investment Measures, the General Agreement on
Trade in Services and the Agreement on Subsidies and Countervailing Measures, include
provisions that affect investment and investors. Today there exist around 2300 bilateral
investment agreements. Press Release, United Nations Conference on Trade and Develop-
ment, South-South Investment Agreements Proliferating, UN. Doc. UNCTAD/PRESS/
PR/2004/036 23 November 2004, <http:/ /www.unctad.org/ Templates/webflyet.asp?doc
id=5637&intltemID=1634&lang=1>.

14 Peterson, L. E. & Gray, K. R. International human rights in bilateral investment treaties and in-
vestment treaty arbitration. International Institute for Sustainable Development, April 2003, 33,
<http:/ /wwwiisd.org/pdf/2003/investment_int_human_rights_bits.pdf>.
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The same applies to the investment agreements, which do not, on
the whole, include human rights provisions, but focus only on investment
protection and the investors’ rights. Investors are often only asked to respect
the host country’s legal order, which frequently does not provide for the
full-fledged protection of human rights. The agreements aim at protecting
investment and encouraging economic cooperation. The investors’ rights,
for example, include protection against discrimination, access to national
markets, the prohibition of an adverse state conduct and protection against
the expropriation of an investment. In this way, some commentators note
that there is no conflict between an approach that includes human rights and
another that bypasses fundamental values, but they argue that the crux lies in
different approaches to integrating fundamental human rights in the field of
investment law. In this way, the answer lies, as so often, 2 media veritas. None
of the approaches can offer a complete answer. First, references to funda-
mental human rights are not absent from the policies of corporations. It is
clear that much more could be done with respect to enforcement. Second,
fundamental human rights have to be integrated into the investment fra-
mework. This section argues that, at a minimum, fundamental human rights
should be included under a corporation’s obligations. Corporations are me-
rely obliged to comply with the national law of the host and of home states.

In this light, the following sections demonstrate that the investment
framework allows corporations not to follow their obligations to respect,
protect and observe fundamental human rights. Before embarking on these
issues, however, it seems necessary to make some general observations on
the notion of investment agreements and stabilization clauses.

I1I. (Foreign) Investment Contracts

This article has so far considered the relationship between fundamental hu-
man rights and foreign investment. This section examines certain provisions
in investment contracts and asks whether they also should be interpreted in
the light of the fundamental human rights obligations of corporate inves-
tors. A foreign investment contract is a contract between a foreign investor,
whether corporate or individual, and a state, which provides for the rights
and obligations of the contracting parties in the context of the investment
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project and which includes the legal and fiscal regime of the same."” The
bulk of investment contracts, regulating investment projects, will often
have severe consequences for the quotidian lives of the local people/com-
munities.'® A central tenet of contract law is autonomy of the contracting
parties or freedom of contract. The contracting parties agree on the terms
and conditions of the investment project and specify how the costs and be-
nefits of investment are divided. During the negotiation process, corporate
investors will often seek to avoid preferential national treatment and protect
themselves against nationalisation by the host government.

The problem arises when they do so by placing obligations on go-
vernments which conflict with fundamental human rights. It can be argued
therefore that such contractual freedom encounters boundaries when faced
with the fundamental human rights of individuals. On the other hand, the
legitimate interests which foreign investors have in such situations must be
recognized. Itis precisely because there has been a history of protectionism,
expropriation and nationalisation by host states that investors seek to protect
themselves. In this light, it appears necessary to strike some sort of balance
between the rights of investors and their obligations to respect, protect and
fulfil human rights.

This section concentrates on particular elements of investment
contracts, which may result in negative effects for local populations. In this
respect, foreign investment contracts relate to the fundamental human rights
obligations of corporations at three levels. The first level of involvement
concerns the relationship between corporate investors and international fi-
nancial institutions. It includes the unilateral commitments of corporations
and voluntary codes of conduct in relation to investment and the observance
of fundamental human rights. The Equator principles, for example, lie at
this level."” The second level refers to the relationship between the investor’s
host state and the investor’s home state (the state of its corporate nationali-
ty), where corporations are obliged to comply with the fundamental human
rights obligations under the home state’s national law. The final level is the
relationship between a corporation and a host state, usually governed by a
contract regulating foreign investment. Foreign investment contracts either

15 See generally Cotula, L. Foreign investment contract, Briefing 4, International investment contracts.
International Institute for Environment and Development, 10 June 2005.

16 Ibid, atp. 1.

17 'The Equator principles, <http://www.cquator-principles.com/index.shtml>.
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do notinclude the fundamental human rights obligations of corporations'®
or formulate them narrowly.

What follows is the crucial and utterly complex question of what kind
of approach could plausibly be adopted for investment contracts that would
not conflict with fundamental human rights. Finding an answer appears ne-
cessary as corporate investors can be required at level one or two to observe
commitments to fundamental human rights, but when they negotiate inves-
tment contracts they can argue for denial of the same fundamental human
rights that they have committed themselves to in the agreement with the
International Financial Corporation or Equator bank." It appears that none
of the three levels can stand in isolation from the others. Thus, a uniform
approach to include fundamental human rights in investment contracts,
complete or entire in itself and, as such, allowing only for a limited degree
of diversity, must be preferred.

In investigating foreign investment contracts and the obligations of
corporate investors, this section refers to their dual nature and dual nature
includes both the formal and substantive dimensions. The first dimension
refers to the content of a foreign investment contract. In other words, it
asks the question of which fundamental human rights of individuals should
be protected in the investment contract. The second dimension refers to
procedural aspects and it does so in two steps: first, by investigating the pro-
cesses of contract negotiation and, second, by addressing legal venues for
enforcing responsibility for the violation of rights included in the contract.

With regard to the first dimension, it must be observed that parties
enjoy contractual autonomy when concluding investment contracts. No-
netheless, it appears that the investment contracts should have embedded
within them the observance of fundamental human rights as minimum
standards for that corporation, which could not be dismissed during the
negotiation of the contract. This explicit requirement of observance of
fundamental human rights is necessary because a foreign investment contract
presumes supremacy over national legal orders. This is an important point
as it demonstrates the extent to which investment contracts can essentially

18 Cotula, Foreign investment contract..., op. cit.

19 The Equator principles. Sixty-one institutions (banks) have so far adopted the equator
principles. See <http://www.equatot-principles.com/index.shtm!>. Hardenbrook, A. The
Equator principles: the private financial sectot’s attempt at environmental responsibility. 40
Vanderbilt Journal of Transnational Law 197, January, 2007.
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come to constitute self-standing legal orders which are detached from the
national and even international legal orders.?’

With regard to the second dimension, they jurisdiction of domestic
courts is excluded by submitting the contracts to international courts. From
the point of view of balance, itis important to recognize that investors often
seek to avoid the jurisdiction of domestic courts due to judicial corruption,
the lack of separation of the judiciary from politics and the willingness to
approve of unilateral revocation of contracts by domestic actors.”!

These two dimensions of the contract are considered, in turn, in two
following examples.

A) Stabilization clauses and the fundamental human rights
obligations of corporations

Most international investment contracts include stabilization clauses. Stabi-
lization clauses are those clauses in investment contracts between investors
and host states that address changes of legislation in the host state throug-
hout the period of investment. They have been also defined as “contract
language which freezes the provisions of a national system of law chosen
as the law of the contract as of the date of the contract, in order to prevent
the application to the contract of any future alterations of this system”.?
Stabilization clauses protect investors, particularly corporations, from the
application of unfavourable legislation” or administrative measutes sub-
sequent to the conclusion of the contract.” The arbitral tribunal in Libyan

American Oil Company (LLLAMCO) v. Government of the Libyan Arab Republic,

20 For a detailed discussion see Merents, H.-]. Lex Mercatoria: a self-applying Systen: Beyond
National Law. In: Teubner, G. (ed.). Global law without a state. Ashgate, 1997, pp. 35-39.

21 It is interesting to note that the problems with the judiciary in some countries which
give rise to human rights concerns are also a factor in the reluctance of foreign investors to
subject themselves to those courts.

22 Amoco International Finance v. Iran, 15 Iran-US CTR, pp. 189 at 239.

23 For adetailed account see: Wlodarczak, B. Stabilization clanses. Unpublished LL.M. thesis,
Pallas consortium, 2006. Also see Stabilization clanses and human rights. A research project conducted
Jor IFC and the United Nations Special Representative to the Secretary General on Business and Human
Rights. 11 March 2008.

24 Comments to the IFC: Baku-Thilisi-Ceyhan Pipeline Project, Center for International
Environment Law, 6.
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noted that “itis widely accepted in international law and practice that an arbi-
tration clause survives the unilateral termination by the state of the contract
in which it is inserted and continues in force even after the termination”.?
Stabilization clauses take many different forms, which include free clauses
and, more recently, economic equilibrium formula.”® They are mainly draf-
ted to address change in laws or the risk of a change in government. In this
light, three categories of stabilization clauses can be distinguished: freezing,
economic equilibrium and hybrid clauses.”’

First, economic equilibrium clauses include protection against all
changes in legislation, “by requiring compensation or adjustments to the
deal to compensate the investor when any changes occur”.? Second, “full
freezing clauses freeze both fiscal and non-fiscal legislation in relation to
investment for the duration of the project”.?” Third, full hybrid clauses
safeguard “against all changes in legislation, by requiring compensation
or adjustments to the deal, including exemptions from new laws, to com-
pensate the investor when any changes occur”.”” Stabilization in its insula-
ting economic equilibrium includes a “change in law” provision, whereas
the managerial form includes such an interpretation and application of the
clause which would be of benefit to the investor. “Change in legislation”
stabilization clauses usually require compensation if the newly introduced
legislation negatively affects the value of the project.’ Several international
arbitrations orders held that, for example, nationalization violated contrac-
tual commitments in stabilization clauses and that investors (corporations)
have a right to compensation.” In Libyan American Oil Company v. Government

25 Libyan American Ol Company (LLAMCO) v. Government of the Libyan Arab Republic, 12 April
1977, Yearbook, 1981, 89. See also Doak Bishop, R. Infernational arbitration of petroleum disputes:
the development of a Lex Petrolea. YCA, 1998, 1131.

26 Comments to the IFC: Baku-Thbilisi-Ceyhan Pipeline Project, Center for International
Environment Law, 7.

27 Shemberg, A. Stabilization clauses and human rights. A research project conducted for IFC and the
United Nations Special Representative to the SecretaryGeneral on Business and Human Rights. 11 March
2008, 6.

28 Ibid, 9.

29 Ibid,

30 Ibid,

31 Ibid, 5-8.

32 TOPCO 1. Libya, 17 ILM, 1978, pp. 3 at 24, Yearbook IV, 1979, pp. 177 at 178 and 183.
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of the Libyan Arab Republic,” for example, the stabilization clause was upheld
and “justified not only by the said Libyan petroleum legislation, but also by
the general principle of the sanctity of contracts recognized also in municipal
and international law”.* Successful investment, so important to the econo-
mic growth of developing countries, rests on the stability of contractual
relations. It has yet to be properly explained why an investing corporation
should be absolved from observing domestic law, if every person is expected
to know and comply with the law of the host state.”

Recent decades have witnessed discussions on the #gh? substance of
stabilization clauses in foreign investment contracts, in which two opposing
views are discernable. A central tenet of the first approach is that stabili-
zation clauses contribute to the stability of contractual relations. This has
been defined to include corporate interests, and, consequently to exclude
the fundamental human rights obligations of corporations. The advocates
of the second approach recognize the importance of stability, but they go
further in their endeavour by arguing that such clauses should not interfere
with the fundamental human rights obligations of corporations and of in-
vestors alike. In so doing, they recognize the paramount importance of the
fundamental human rights obligations of corporate investors. They claim
that stabilization clauses cannot in any case exclude the application of the
fundamental human rights obligations of corporations, and « fortiori those of
states. What has been suggested is that whenever a stabilization clause con-
flicts with fundamental human rights obligations it can be considered as null
and void as fundamental human rights subordinate all the other obligations
undertaken by the corporation and the state. To this end, the human rights
of individuals, which corporations and its officers are obliged to comply
with, derive from national legal orders, international law and voluntary cor-
porate commitments.*® As a result, only in a very limited number of cases

33 The nationalization of Liamco Corporation by the Libyan government triggered arbi-
tration proceedings.

34 Libyan American Oil Company (Liamco) v. Government of the Libyan Arab Republic, 12 April
1977, Yearbook, 1981, 89. 62 ILR, 1977, 31. See also Libyan American Oil Co. v. Socialist Peoples’s
Libyan Arab Jamabirya, United States District Court, District of Columbia, January 18, 1980.
482 F. Supp. 1175, 1980. See also Government of the State of Kuwait v. American Independent Oil
Co. (AMINOIL), Award of 24 May 1982, 21 International Legal Materials (ILM), 1982, 726;
and Texaco, 53 IR, 1979, p. 471.

35 Sornarajah, M. The International Law on Foreign Investment. CUP, 1994, p. 331.

36 'This includes /nzer alia the following norms: freedom from genocide, crimes against huma-
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would violation of fundamental human rights norms allow for considering
a particular stabilization clause null and void. In this way, it is questionable
what practical value annulment of the clause, and even of the whole foreign
investment contract, would have.

First, the violation of fundamental human rights norms would have
to be considered on a case by case basis. Second, investment often repre-
sents a rare opportunity of development for less-developed countries and,
possibly, in the long-term perspective both investors and the local popu-
lation of the contracting party would benefit from them. The stabilization
clause can thus easily be defended by arguments related to the values that
it is meant to protect.

Neither of the two approaches to the substance of the stabilization
clauses can stand in isolation.”” It appears that the stability of contractual
relations and the corporate investors’ international fundamental human
rights obligations concerns can be reconciled by including both dimensions
in the contract. Such approach would aptly address both concerns relating
to investment contracts. Despite the historic deprioritisation of the human
rights obligations of corporations in the investment contracts, the negative
effects of globalization have brought them to the forefront of discourse.
In this way, room could be made for respect of fundamental human rights
without questioning the validity of stabilization clauses. For this reason,
the introduction of the human rights clause should be welcomed. Amend-
ments to the contract, or a more adequate interpretation of the contractual
provisions, appeat thus to be a better alternative to deal with the potentially
problematic stabilization clauses in foreign investment contract. This is
particularly the case given that it is highly unlikely that a state will bring the
case to an arbitration body in relation to allegations of fundamental human
rights violations by corporate investors.

Using the concrete examples of the Mineral Development Agreement
between Mittal Steel and the Government of Liberia Mittal Steel Agreement
[hereinafter MDA] and of the Baku-Tblisi-Ceyhan (BTC) Pipeline Project as
case studies, the next section considers an application of stabilization clauses
in foreign investment contracts in relation to the fundamental human rights

nity and war crimes, prohibition of torture, inhumane and degrading treatment, prohibition
of slavery, prohibition of forced labour and child labour, prohibition of racial discrimination
and forced disappearances.

37 See next section for an example of how a stabilization clause results in some abnegation
of fundamental human rights.
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obligation of states and of corporations. In doing so it investigates whether
the fundamental human rights obligations of corporations can play a role in
investment agreements and investment arbitrations. The first section analy-
ses the application of stabilization clauses in the MDA agreement, while
the second section investigates the relevant provision in the BTC pipeline
project. In this light, it explores the fact that foreign investment contracts
often regulate investment projects and they often have far-reaching implica-
tions for the quotidian lives of local communities. In the following section
the question under examination is whether the fundamental human rights
obligations of corporations could be included in investment contracts and
agreements.

1. Application of Stabilization Clauses - MDA Agreement

On 17 August 2005, the National Transitional Government of Liberia (NT-
GL) concluded a Mineral Development Agreement (MDA) with the Mittal
Steel Holdings AG,™ a Swiss based transnational corporation. The agreement
stipulates that Mittal Steel will exploit and process Liberia’s vast resources
of iron ore, and foresees investments of around US$900 million over the
next 25 years.” The MDA can be described as a foreign investment contract.
Such foreign investment can contribute to the development of Liberia’s
economy, including lower unemployment, higher revenue and an improved
transport network and infrastructure. On the other hand, however, some
of the contract provisions can collide with the fundamental human rights
obligations not only of states but also of corporations and their employees.

The MDA includes for example in article XIX, sections 7 and 9 a
regulatory stabilization clause, which aims to ensure that Mittal “invests in
a stable regulatory environment”.*’ The stabilization clause under conside-
ration places Liberian national law at the periphery of the project’s regula-
tory framework, so that it applies only to a handful of situations. In doing
so, the MDA itself assumes a higher legal value in the hierarchy of sources
of law than domestic law and international law. In this way it undermines
the obligations of both the Mittal corporation and the state of Liberia to

38 Now Arcetal Mittal, <http://www.arcelormittal.com/>.

39 Global Witness, Heavy Mittal? A State within a State: the inequitable Mineral Development Agre-
ement between the Government of Liberia and Mittal Steel Holdings N1/ Report, October 2000, p. 7.

40 Ibid, 30.
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observe fundamental human rights. The stabilization clause in article XIX
provides that, in particular:

(...) any modifications that could be made in the future to the Law as in
effect on the Effective Date shall not apply to the Concessionaire and its
Associates without their prior written consent, but the Concessionaire
and its Associates may at any time elect to be governed by the legal and
regulatory provisions resulting from changes made at any time in the Law
as in effect on the Effective Date. In the event of any conflict between
this Agreement or the rights, obligations and duties of a Party under this
Agreement, and any other Law, including administrative rules and pro-
cedures and matters relating to procedure, and applicable international
law, then this Agreement shall govern the rights, obligations and duties
of the Parties.”!

It further includes a provision that: ““The government shall indemni-
ty and hold harmless the concessionaire and its Affiliates from any and all
claims, liabilities, costs, expenses, losses and damages ... as a result of any
failure of the government to honour any provision or undertaking expressed
in this Agreement”.**

What follows from the clause is that even though corporate investors
commit themselves to respect the local law of the host state, the wording
of the investment contract appears to allow them to influence its eventual
interpretation and application. It may appear that such a provision favours
the corporate investors in this project. The semantic analysis of the stabili-
zation clause suggests that foreign investment contracts would have priority
over Liberian domestic law and international law. Such a stabilization clause
would have the potential to undermine Liberia’s obligation to respect, pro-
tect and fulfil the fundamental human rights of its population, because of
its far-reaching potential to freeze Liberia’s ability to comply with its human
rights obligations. This would be even more so, if Liberia’s law was defective
with respect to fundamental human rights.

In a similar vein, the stabilization clause could undermine the obli-
gation of the Mittal Corporation to comply with its tri-partite typology
obligation to observe fundamental human rights. The crux is that it appears

41 The MDA Agreement, article XIX, section 9, p. 21.
42 Ibid., article XXI, section 3, p. 22.
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implausible that such stabilization clauses would trump the fundamental
human rights obligations of corporations and states. Similarly, the Interna-
tional Project Agreement (IPA) between Benin, Ghana, Nigeria and Togo,
and the Western African Gas Pipeline for the construction and management
of the West African Gas Pipeline includes an economic equilibrium clause
in article 36." If the regulatory change in legislation, judicial decision or ra-
tification of international agreements, results in “a material adverse effect
on the Company’, then the state must, under the clause, provide ‘prompt,
adequate and effective compensation”.* It appears, however, that the stabili-
zation clause may require payment of compensation even though regulation
pursues a public purpose goal.*® In this light, it appears that a stabilization
clause agreed between the investor and home state cannot trump the fun-
damental human rights of individuals, and consequently the fundamental
human rights obligations of corporations. Protection of investments should,
arguably, never result in an adverse effect on human rights. In other words,
stabilization clauses must be read as having explicit fundamental human
rights exceptions.*®
human rights is an important aspect of a state’s duty to fulfil human rights
and also of corporate obligation to respect fundamental human rights.
Eventually, the stabilization clause in the amended MDA of May 2007 was
substantially restricted due to pressure from civil society and the amended
stabilization clause does not include provisions for its superiority over Li-
berian Law.

It appears that introducing new regulations to promote

2. The Application of the Stabilization Clauses - The Baku-Tblisi-
Ceyhan (BTC) Pipeline Project

This section explores the application of stabilization clauses in relation to
fundamental human rights underlying the Baku-Thbilisi-Ceyhan (BTC) oil
pipeline project.”” The 1,768 km Baku-Thilisi-Ceyhan (BTC) pipeline is a

43 Cotula, Foreign investment. .., op. cit., p. 3.

44 1bid. See also Cotula, L. Reconciling regulatory stability and evolution of environmental
standards in investment contracts: towards a rethink of stabilization clauses. The Journal of
World Energy Law & Business, 1(2), 2008, pp. 158-179.

45 Cotula, L. The regulatory taking doctrine. Briefing 3. International Institute for Environment
and Development, August 2007.

46 Leader, Human rights..., op. cit.
47 See Lawson Remet, T.-E. Global Law Working Paper 01/05, Symposium “Transnational
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pipeline system to transport up to one million barrels of crude oil per day,
primarily from the Azeri-Chirag-Guneshli fields to Ceyhan on the Turkish
Mediterranean coast. The BTC pipeline is being developed by an interna-
tional consortium of eleven oil corporations, brought together in the Baku-
Thilisi-Ceyhan Pipeline Company (BTC Co).** The legal framework of
the project is defined in an Intergovernmental Agreement (IGA) between
Georgia, Azerbaijan and Turkey, and the Host Government Agreements
(HGA) signed by the consortium of oil corporations and the individual
governments of participating states in September 1999 and in October
2000.* These agreements stipulate the mutual rights and obligations of
the Project States and BTC consortium.”” The HGA introduces a stabiliza-
tion clause, which is in two parts. First, it refers to the state’s obligations to
restore the economic equilibrium of the project if affected by a “Change
in Law” and second, it creates a right to compensation of investors if the
newly introduced legal requirements negatively affct the value (economic
equilibrium) of the project.’! In other words, if the change in legislation
interferes with the economic equilibrium of the Project, the investor has a
right to compensation. The substantive part of the stabilization clause in
the HGA reads as follows:

7.2. The Government hereby covenants and agrees (on its behalf and
acting on behalf of and committing the State Authorities) that throug-
hout the term of this Agreement.

Corporations and Human Rights”. A4 role for the IFC in Integrating Environmental & Human Rights
Standards into Core Project Covenants: case Study of the Baku-1bilisi-Ceyhan Oil Pipeline Project. NYU
School of Law.

48 Oil corporations include: BP (UK) SOCAR (the state oil company of Azerbaijan); TPAO
(Turkey); Statoil (Norway); Unocal (USA); Itochu (Japan); Amerada Hess (USA); Eni (Italy);
TotalFinaElf, now renamed Total (France); INPEX (Japan) and ConocoPhillips (USA).
BP holds a 30% stake in the consortium running the pipeline. Other consortium members
include Azerbaijan’s state oil company SOCAR (25%), Amerada Hess (2.36%), ConocoPhi-
Llips (2.5%), Eni (5%), Inpex (2.5%), Itochu (3.4%), Statoil (8.71%), Total-FINA-ELF (5%),
TPAO (6.53%) and Unocal (8.9%).

49 See Striking a balance: Intergovernmental and host government agreements in the context of the Baku-
Thilisi-Ceyhan pipeline project. European Bank for Reconstruction and Development, <http://
www.ebrd.com/pubs/legal/lit042¢.pdf>.

50 Host Governments Agreements, 1 August 2002.

51 Turkey-BTC HGA, Paragraphs 7.2 (vi) and (xi), 10.1. This goes along with the dual nature
of the stabilization clause.
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vi. “If any domestic or international agreement or treaty; any legislation,
promulgation, enactment, decree, accession or allowance; any other
form of commitment, policy or pronouncement or permission, has the
effect of impairing, conflicting or interfering with the implementation
of the Project, or limiting, abridging or adversely affecting the value of
the Project or any of the rights, privileges, exemptions, waivers, indem-
nifications or protections granted or arising under this Agreement or
any other Project Agreement it shall be deemed a Change in Law under
article 7.2(xi)”.

The HGA stabilization clause employs the change of law concept. It
partially removes investors from the normative framework of the host sta-
tes.”? Investors are not, however, removed from the normative framework
of the host state in any absolute sense. It is questionable whether the legis-
lative or other instrument meets the conditions specified in the clause in
order to be recognized as a “change of law” and it is clear that not all such
instruments would.

It appears from the wording of the stabilization clause that the con-
cept of changes of law clearly contradicts the tri-partite obligations on the
part of corporations to observe fundamental human rights, which they
are obliged to implement under the national legal order of the host state,
and indeed, under the national legal order of the home state. It affects the
host-state’s ability to comply with obligations to respect, protect and fulfil
fundamental human rights and to regulate in the public interest, as any such
regulation may give rise to an obligation to pay compensation.” What is
more, it does not encompass only the legislative branch, but also the judicial
and administrative part of the executive branch. In doing so, it undermines
the rule of law and a separation of powers in a particular state. By giving
priority to the provisions of foreign investment contracts, the stabilization
clause consequently hinders the implementation of international human
rights law treaties as well as compliance with fundamental human rights in

52 In this respect see also preambluar paragraph 10 of HGA with Turkey: [TThe intergo-
vernmental Agreement shall become effective as law of the Republic of Turkey and (with
respect to the subject matter thereof) prevailing over all other Turkish Law (other than the
Constitution) and the terms of such agreement shall be the binding obligation of the Repu-
blic of Turkey under international law.

53 Comment to the IFC Baku-Thbilisi-Ceyhan Pipeline Project, Center for International
Environmental Law, p. 7.
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the state of investment. With regard to the second provision, it includes the
right to compensation of investors, which strengthens the economic equi-
librium clause: “the Government shall provide monetary compensation as
provided in article 10 for any Loss or Damage which is caused or arises from:
(..) (i) any failure by the State Authorities, whether as a result of action or
inaction, to maintain Economic Equilibrium as provided in Section 7.2(xi)””.

The present stabilization clause is formulated very broadly. The as-
ymmetry in balance of power stems from negotiation of foreign investment
agreements. To the degree possible, the asymmetry should be removed
from the investment contracts and replaced by equality in contractual rela-
tions. If persons are ever to enjoy dignity and fundamental human rights,
corporations must be asked to agree with the objective and impartial use of
standards in foreign investment contracts.

3. Changes in BTC project - the Human Rights Undertaking

Amnesty International published an extensive critique of the HGA-IGA
framework in May 2003.> In this light, the BTC consortium thereafter de-
clared unilaterally the 2003 BTC Human Rights Undertaking in relation to
the contracts for construction and the operation of the BTC oil pipeline. A)
Shemberg notes that “the Human Rights Undertaking explicitly recognizes
the state’s international human rights legal obligations and the implications
these might have on the investment”.” To this end, stabilization clauses do
not apply now in relation to host state international human rights, labour,
and health, safety, and environmental treaty obligations.*

The undertaking applies to corporations participating in the BTC
Consortium as well as states. In this sense, the consortium of oil corpo-
rations has accepted a legally binding obligation to incorporate “human
rights considerations into their use of the investment agreements regula-
ting construction and operation of the pipeline in all three countries”.”’

The Human Rights Undertaking did not challenge the HDA Economic

54 Amnesty International UK. Human rights on the line: The Bakun-Tbilisi-Ceyhan Pipeline Project.
London: Amnesty International UK, 2003.

55 Shemberg, Stabilization clanses..., op. cit., <http:/ /www.ifc.org/ifcext/sustainability.nsf/
AttachmentsByTitle/p_StabilizatonClausesandHumanRights/$FILE /Stabilization+Papet.
pdf>, para. 91.

56 Ibid.
57 Leader, Human rights..., p. 700.
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Equilibrium clause as it was only attached to the previous two agreements.
The BTC Human Rights Undertaking consists of four parts in relation to
incorporation of the human rights obligations of investors. Broadly, the
two main elements include:

1. Undertaking indirectly places obligations on investors not [to] assert,
even informally, that the stabilization clause applies to human rights,
social and environmental laws. It provides for such exemptions from
stabilization clauses, which are ‘reasonably required’ in order for the host
state to fulfil its human rights obligations.

2. It also obliges investors “... not to seek compensation under the
‘economic equilibrium’ clause or other similar provisions (...) solely in
connection with (...) any action or inaction by the relevant Host Gover-
nment that is reasonably required to fulfil the obligations of that Host
Government under any international treaty on human rights (including
the European Convention on Human Rights), labour or HSE in force
in the relevant Project State from time to time to which such Project

State is then a party”.%®

The Undertaking introduces an obligation upon the consortium un-
der which it ‘shall not assert or advance, in any claim against, demand to, or
dispute with a Host government or another party,..., and interpretation. ..
that is inconsistent with regulation by the relevant Host Government of
human rights... aspects of Project in its territory reasonably required by
international labour and human rights treaties’.*” In other words, the Under-
taking stipulates that the consortium will not refer to a stabilization clause in

58 Relevant part reads as follows: “Not assert or advance, in any claim against, demand to,
or dispute with another party, or in any legal action or proceeding an interpretation of any
Project Agreement that is inconsistent with articles 7 and 8 of the Joint Statement, which
confirm that the HSE [health, safety and environmental] and human rights standards for the
Project are dynamic, will evolve when and as standards under domestic law in the relevant
State, EU Standards, and applicable international treaty standards evolve, and thus require
conduct of the Project’s human rights and HSE activities in accordance with such evolving
domestic law from time to time provided it is no more stringent than the highest of EU
Standards, those World Bank Group standards referred to in the Project Agreements, and
standards under applicable international labor and human rights treaties...”. See The BTC
Human Rights Undertaking: <http:/ /subsites.bp.com/ caspian/Human%20Rights?%20Under-
taking.pdf>, article 2(d).

59 The BTC Human Rights Undertaking, 22 September 2003, 2(a).
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the BTC contracts when it would undermine the host state’s human rights
obligations under international labour and human rights treaties, and provi-
ded that this requirement prevents potential human rights violations. It also
includes a commitment not to exclude the jurisdiction of domestic courts
and an obligation to provide an effective domestic remedy. The participating
corporations in the Consortium atre obliged not to limit the jutrisdiction of
domestic courts to seck remedies for human rights violations. This obliga-
tion includes also the right to an effective remedy.

Nonetheless, the Undertaking has a number of shortcomings. The
most important is that it only applies if domestic law is no more stringent
than applicable project standards. Therefore, if a state adopts higher funda-
mental human rights standards than the applicable project standards, only
the relevant project standards would apply.®’ Moreover, it is questionable
how international arbitration would interpret such a provision where inves-
tment disputes arise. Notwithstanding technical difficulties in implementa-
tion, corporations must not be allowed to impose subjective and selective
application of such provisions. All in all, the BTC Undertaking proves that
it is possible to achieve a better balance between protection of investors and
their obligations in order for a host state to pursue sustainable development
goals.

It appears though that the BT'C Undertaking is only a temporary so-
lution and that the full-fledged integration of fundamental human rights in
investment contracts would need to be a much more comprehensive one.
Beyond any normative approach, it remains to be seen how such provisions
are applied in practice. Stabilization clauses can impede the ability of host
states to place fundamental human rights obligations on corporations and
to monitor those obligations. Additionally, it also prevents the state from
compliance with its own obligations under international law. It appears that
for newly enacted non-discriminatory legislation that is aimed at the greater
public good, corporate investors would not be able to claim compensation.
This was nicely put by the NAFTA tribunal in Methanex Corp v the United
States: ... as a matter of general international law, a non-discriminatory
regulation for a public purpose, which is enacted in accordance with due
process and, which affects, infer alia, a foreign investor or investment is not

60 Comment to the IFC Baku-Thbilisi-Ceyhan Pipeline Project, Center for International
Environmental Law, 8.
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deemed expropriatory and compensable...”.*! However, it may nevertheless
turn out that domestic courts would be sceptical in upholding challenges
towards validity of stabilization clauses. The aim of this part of the arti-
cle has been to examine the stabilization clause from the point of view of
human rights considerations. This article has attempted to argue that the
fundamental human rights obligations of corporations should be included
in the investment contract alongside stabilization clauses. The next section
analyses the procedural dimension of the investment contract in relation
to human rights.

B) Right to effective remedy for the victims

This section analyses the procedural dimension of the dual nature of in-
vestment contracts. More specifically, it investigates whether the victims of
violations have effective domestic remedies in case of fundamental human
rights violations. If itis accepted that corporations are obligated under the in-
vestment framework to respect, protect and fulfil fundamental human rights,
the question is how this legal obligation could be enforced. In this sense, a
victim of a human rights violation by or involving a corporation has a right to
a remedy in the home state, especially if the host state’s national legal orders
is unable or inefficient in providing access to the courts.”* Investors have,
under international investment agreements, a right to bring claims against
host states, whereas no international mechanism exists where individuals
could bring complaints against investors. This tilts the balance in favour of
investors. Indeed, “there have been no known investment treaty arbitrations
where host states have adverted to... human rights obligations™.® In this
context, “the UN report encourages states to include human rights argu-
ments in investment treaty resolution in an attempt to secure interpretations
of investment agreements and tribunal decisions that take into account the

61 Methanex Corp v United States of America. Award of 3 August 2005. Part IV, chapter D,
para 7.

62 Sornarajah, M. Linking State Responsibility for Certain Harms Caused by Corporate
Nationals Abroad to Civil Recourse in the Legal Systems of Home States. In: Scott, C. (ed.).
Torture as Tort, Comparative Perspectives on the Development of "Transnational Human Rights 1 itigation.
Oxford - Portland Oregon, 2001. It must be noted there that is debatable to what extent this
might require foreign investors to do more than domestic investors if domestic protection
of human rights is defective.

63 Peterson & Gray, International human rights. . ., op. cit., 24.
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wider legal and social context”.** Certainly, investment atbitration tribunals
do notappear to be an appropriate forum for adjudicating investment-related
human rights claims against investors, and human rights adjudication me-
chanisms in national legal orders should be strongly preferred. As concerns
the applicable law in investment disputes, it would be the law specified in the
investment agreement, or if none is specified, the law chosen by the parties
before the arbitration tribunal.

In view of the above, stabilization clauses in investment contracts
can be hence seen as a core element of the relationship between rights and
obligations of corporate investors. Stabilization clauses can have a double
function. They guarantee a continuous stability of the contractual relation-
ship but they also ensure that contractual stability is not exercised in a way
that would trump the fundamental human rights obligations of corporate
investors and consequently prevent the effective realization of the funda-
mental human rights of individuals. The essence of the protection and
promotion of fundamental human rights would be undermined, if every
single corporation would derogate from a minimum obligation to respect,
protect and fulfil fundamental human rights.

Clearly, the international investment normative framework is not
working as well as it should. Fundamental human rights cannot be disre-
garded for the benefit of investment and investors’ protection. However,
as international investment also represents a certain value, the main and ut-
terly complex question arises of what kind of model investment agreement
should be adopted that would not conflict with the fundamental human
rights of individuals, and the corollary obligations of corporations and
states, or alternatively what type of other legal instruments and regulatory
measures can be taken.

IV. Integrating fundamental human rights obligations of
corporate investors in foreign investment agreements

This section argues that there are, arguably, two different ways of answering
what is an appropriate approach to integrating fundamental human rights in
the obligations of corporate investors: first by amending foreign investment
agreements already in place and introducing a new fundamental human rights

64 UN Commission on Human Rights. Human rights, trade and investment. Report of the High
Commissioner for Human Rights. UN Economic and Social Council, UN. Doc. E/CN.4/
Sub.2/2003/9, 2 July 2003, 55.

ACDI, Bogota, ISSN: 2027-1131/ISSNe: 2145-4493, Vol. 3 Especial, pp. 243-273, 2010

v

Jernej Letnar Cernic

-



—

Corporate human rights obligations and
international investment law

N

provision into foreign investment agreements, or, second by appending, for
example, the OECD Guidelines on Multinational Enterprises to the text
of the contract or agreement as a binding appendix.®® The first model has
been explained briefly above in two case studies, while this section further
analyses the first and second model by conceptualising and developing a
model based on the fundamental human rights obligations of corporate
investors and related actors.

In order for investors to comply with their fundamental human rights
obligations, the investment agreements and contracts would have to place
explicit obligations to respect, protect and fulfil fundamental human rights
at the heart of their provisions. In contrast, the ILA Committee on the Inter-
national Law on Foreign Investment notes in its Final Report that “at present
there are few signs that host country responsibilities will be balanced out
by the introduction of corporate responsibilities in such agreements”.® Cot-
porate investors enjoy a plethora of rights under international law on foreign
investment, but are not formally required to comply with fundamental hu-
man rights. To this end, the UN report notes that “there is a need to balance
the strengthening of investors’ rights in investment liberalization agreements
with the clarification and enforcement of investors’ obligations towards indi-
viduals and communities”.®” In a similar way, the UN Commission on Trade
and Development noted that what is needed is a balancing exercise “between
the legitimate commercial expectations of the investor party and the right of
the host country party to oversee the evolution of the resulting relationship
in a manner that is consistent with national development policies”.®® For
corporations to comply with their obligations to respect, protect and fulfil
fundamental human rights, a special human rights clause could be included
in the agreements and foreign investment contracts, which would advance
protection and promotion of fundamental human rights in the investment
context. This would also ensure that the rights of investors in investment
contracts and agreements are balanced with their obligations to observe the

65 International Law Association. First Report of the Committee of International Law on Foreign
Tnvestment. 2000, p. 441.

66 International Law Association, the Committee on the International Law on Foreign
Investment. The Final Report. 2008, <http://www.ila-hq.org/en/committees/index.cfm/
cid/1015>.

67 UN Commission on Human Rights, Human rights, trade..., op. cit., 4.

68  United Nations Conference on Trade and Development, State Contracts. UNCTAD Series in in-
ternational investment agreements. United Nations, 2004, 45.
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fundamental human rights of individuals. One would in this way tackle the
decrease in the rights and abilities of people faced with the consequences
of such an investment. To this end, the inclusion of explicit reference to the
fundamental human rights obligations, of both states and corporations, in
investment contract and agreements seems justified.

A second approach would be to include the OECD Guidelines on
Multinational Enterprises in the text of investment contracts or attach them
as a binding appendix. It must be noted that the OECD Guidelines are one
of the four parts of the OECD Declaration on International Investment
and Multinational Enterprises.”” For instance, the Norway 2007 Model BIT
in article 32 includes a provision on Corporate Social Responsibility, which
provides “the Parties agree to encourage investors to conduct their inves-
tment activities in compliance with the OECD Guidelines for Multinational
Enterprises and to participate in the United Nations Global Compact”.”
This approach would suggest that rather than to go for a big dramatic so-
lution in the form of inclusion of the OECD Guidelines in the investment
contracts, policy makers should concern themselves with a provisional so-
lution to the problem.

Stabilization clauses may impede corporations and states in taking
appropriate legislative, administrative, and judicial measures to prevent fun-
damental human rights violations. The UNHCHR report noted that states
should ensure that investment agreements include “the flexibility to use cer-
tain policy options to promote and protect human rights” and “to implement
special measures to protect vulnerable, marginalized, disadvantaged or poor
people”.”" In this light, the UN Principles for responsible investment ack-
nowledge that investors are obliged to act in the best long-term interests of
their beneficiaries.”” In Principle 1 investors unilaterally committed themsel-
ves to “incorporate environmental, social, and corporate governance (ESG)
issues into [their] ownership policies and practices”” and ““to incorporate
ESG issues into investment analysis and decision-making processes”.”* As

143

69 OECD. Declaration on International Investment and Multinational Enterprises. 21 June 1976.
70 Investment Treaty Arbitration, <http:/ /ita.lawuvic.ca/documents/NorwayModel2007.doc>.
71 E/CN.4/Sub.2/2003/9, 30.

72 'The UN Principles for Responsible Investment, An investor initiative in partnership with
UNEP Finance Initiative and the UN Global Compact, <http://www.unpti.org/>.

73 Ibid., Principle 1.
74 1bid., Principle 2.
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noted above, the declaration of nullity of the stabilization clauses does not
appear as an appropriate solution. Instead, stabilization clauses should be
narrowly formulated. In this respect, the right to compensation of investors
must be also “clearly and precisely defined”.”

V. Conclusion

The preceding sections have attempted to shed light on corporate responsi-
bility for fundamental human rights under the selected aspects of the inter-
national investment framework. It is without doubt that foreign investment
and corporate investors can have a negative impact on the enjoyment of the
fundamental human rights of individuals. Such developments represent a
challenge to the current normative framework. The rights of an investing
corporation are often strengthened through investment agreements without
taking into account their tripartite obligations to respect, protect and fulfil
fundamental human rights, and consequently the rights of local populations.
In this light, the obligations of corporations should also be strengthened in
relation to the fundamental human rights of individuals and local commu-
nities. The promotion and protection of fundamental human rights should
be included among the objectives of the investment contracts and, gene-
rally, investment agreements.” This could then resolve in interpretation of
investment contracts or agreements in the light of a corporation’s human
rights obligations.””

The international community can, and should, ensure that corpo-
rate investors do not exploit the deficiencies in investment agreements to
the detriment of individuals’ enjoyment of fundamental human rights. Yet
that is exactly what often happens when corporations invest in developing
countries. From developments in two case scenarios it appears that there are
possibilities for change. The full-fledged reform of investment framework
is necessary, but whether the international community has the will to create
it remains to be seen. The uniform regulatory framework may encourage
foreign investment in developing states by levelling the business playing

75 Multilateral Centre for Private Sector Development Istanbul. Basic elements of a law
on concession agreements, OECD and Federation of Euro-Asian Exchanges, <www.oecd.org/da-
taoecd/41/20/33959802.pdf>.

76 UN Commission on Human Rights, Human rights..., op. cit., 57.
77 Ibid.
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field for ethical corporations.” On a general level, it could be argued that
the fundamental human rights of individuals and the fundamental human
rights obligations of corporations should be explicitly mentioned in foreign
investment contracts. Alternatively, the stabilization clauses should be inter-
preted in the light of fundamental human rights obligations of corporate
investors. The case at the moment is that some clauses include reference to
fundamental human rights and others do not. Some commentators, rightly,
pinpoint that less-developed countties are placed in an inferior position when
negotiating investment contracts. Corporate investors from developed coun-
tries should, however, find it in their own interest to promote fundamental
human rights and operate in stable environments. And some already do. All
in all, it appears that the investment values must be better balanced with non-
investment values. In the future, balance will need to be ensured between
corporate rights and corporate responsibilities.”” Mindful of this balance,
it may be argued that corporations, and developed and developing states
should include explicit references to fundamental human rights in investment
agreements and investment contracts in order to ensure that corporations do
not contribute to fundamental human rights violations and developing states
do not violate fundamental human rights. One thing is clear: investment
should not trump the fundamental human rights of individuals.

Appendix - Model Human Rights Clause in relation
to fundamental human rights for inclusion in Foreign
Investment Contract

The following human rights clause is based in part on article 9
of the Cotonou Agreement:®

Respect for fundamental human rights and fundamental freedoms, including
respect for fundamental social rights, democracy based on the rule of law
and transparent and accountable governance are an integral part of sustai-
nable investment. Respect for human rights, democratic principles and the
rule of law, which underpin the international human rights framework, shall
underpin the domestic and international policies of the contracting parties

78 Sachs, J. The end of poverty: economic possibilities of onr time. 2005, 356.
79 First Report of the International Committee of International Law on Foreign Investment, p. 441.
80 The ACP-EU Partnership Agreement, 23 June 2000.
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and constitute the essential elements of this contract/agreement. The Parties
refer to their obligations and commitments concerning respect for human
rights, particularly fundamental human rights. They undertake to reaffirm
human dignity and human rights, which are legitimate aspirations of indivi-
duals and peoples. Human rights are universal, indivisible and inter-related.

B) Model clauses introducing certain fundamental human rights
related obligations for Investment contracts®

Obligation to fundamental human rights aspects (obligation to respect, pro-
tect, fulfil fundamental human rights) of stabilization clauses

The corporation will not assert or advance, in any claim against, de-
mand to, or dispute with a Host Government or another party, or in any legal
action or proceeding, an interpretation of the Investment Contract that is
inconsistent with, its obligations to respect, protect, fulfil fundamental hu-
man rights, regulation by the relevant Host Government of the fundamental
human rights, or health, safety and environmental aspects of the Project in
its territory (1) in a manner reasonably required by international labour and
human rights treaties to which the relevant Host Government is a party,
and (2) otherwise as required in the public interest in accordance with do-
mestic law in the relevant Host State from time to time.

Obligation to provide effective remedy

The Foreign Investment Contract should not be interpreted in such a man-
ner as to limit the ability of persons or entities to seck effective remedies
available before domestic courts in respect to fundamental human rights
or related impacts, provided for in domestic law in force at the time of the
alleged harm; project standards as defined and referenced by the Investment
Contract; as well as standards derived from applicable international law. The
Parties recognize that appropriate authorities are entitled to grant remedies
which are effective in dealing with the risk or occurrence of damage to per-
sons, property, ot the environment. This shall include remedies which can
affect the construction or operation of the project if appropriate.

81 These are based in part on the BTC Human Rights Undertaking, MDA Agreement,
Leader’s proposal (Leader, Human rights..., op. ¢z, at 704-705, and in part on the author’s
amendment).
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Obligation not to seek compensation

The corporation will not seek compensation under clause in such a manner
as to preclude any action or inaction by the Host Government that is reaso-
nably required to fulfil the obligations of the Host Government under any
international treaty on human rights, labour, health safety, or environmental
protection to which the Host State is then a party.
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