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I GLOBALIZATION, LAWYERS, AND EMERGING ECONOMIES

In the 199os, Brazil and other emerging economies went through a major
transformation. Closed economies were opened, foreign investment was
encouraged, and many state-owned enterprises were privatized. This “global
transformation” had a major impact on the Brazilian legal system.

While many parts of the legal system were affected, the corporate law pro-
fession changed the most. This sector includes all the institutions and actors
that provide legal advice to corporations whether domestic or foreign, public
or private. Global transformation brought about major changes in the national
political economy, led to a flood of new laws governing corporate activity, and
created a demand for new kinds of legal services to help companies manage
the new legal environment. This led to rapid growth of the complex of institu-
tions that provide corporate legal services and affected the way lawyering was
practiced and organized. Many forces came together to give new shape to the
professional identity of lawyers, the structures they work in, and the roles they
play. The result was the creation of a new and powerful segment of the legal
profession whose activities had profound impacts on the rest of the profession,
the legal system, the operation of enterprises (both public and private), state
policy, and global governance.

In this book, we describe the growth of the corporate legal sector in Brazil
and the impact of this development on lawmaking, legal education, regulation
of the legal profession, public interest law, trade policy, and gender roles. The
book is part of a larger study of global transformation and its impact on the
legal profession carried out by GLEE, the project on Globalization, Lawyers,
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Law School’s Center for the

and Emerging Economies.” Based at the Harvard
developments in Brazil,

Legal Profession, CLEE is currently studying these
India, and China, with plans to expand the project into Africa and the states
of the former Soviet Union. In Brazil, GLEEs research has been based at the

law school of the Fundacio Getulio Vargas (FGV) in Sdo Paulo?
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Around twenty researchers and scholars in law, socio
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th Dezalay and Garth’s trenchant observation that
hat occurred during the 1990s Were making US
lly influential in the global economy. To
at rested to one degree or another on four
lation in open econormies, diffusion, core-

Our theory begins wi
the massive legal changes t
laws and legal institutions especia
explain this, they built accounts th
pillars: the logic of capital accumu

periphery relations, and the sociology of the legal profession.?

The first pillar was a theory of capital accumulation in an open world econ-
omy. The grand transformation in the 1990s, which the GLEE project refers
to as the “global shift,” can be seen as an effort to create a single world mar-

‘oot included efforts to integrate emerging

ket open to global capital. The proj
1 system.# This in turn impacted domestic law

economies into this universa
in “peripheral countries.” The process included diffusion of legal rules from
noted that US legal ideas and

the core to the periphery. Dezalay and Garth
institutions tended to be favored during the global shift even in countries with
very different legal traditions and historical ties. They suggested that asymmet-

rical power and US hegemony are among the factors that explain why the Us
ulation of the economy was O influential, US laws were trans-

approach to reg
planted, US styles of lawyering diffused, and US legal education was sought
out by aspiring lawyers.

del of institutional diffusion under condi-

3 The original Dezalay-Garth
tions of core-periphery hierarchy, with economic and legal developments determined by the
interaction of intraelite struggles within the legal profession and policy conflicts at the state
level — which the authors refer to as “palace wars.” This in turmn takes place in a global context
in which strong interests in ihe core work to engage actors in the periphery in policy changes
that will benefit global capital. At the same time, local elites are able to resist some pressures
from the core, leading to hybrid solutions. The overall picture that emerges from this analysis
is one in which “double agents” in the North and South work together in ways that preserve
and enhance international hegemony. By constructing a market
nomic ideas while adapting them to local conditions and the in
double agents shore up both international hegemony and domestic sy
Since the postwar period, many developing countries had tried to i
world economy. They focused on building domestic indus
walls, and placed limits on foreign investment. The state played a central T
omy, and many sectors wete dominated by state-owned enterprises
this model had become exhausted, and other possibilities had become available.

in part by the model of the Asian Tigers, emerging econormies

growth. That, in turn, domestic in

the kinds of foreign investment that would strengthen export capacity. It

benefits from privatizing at least some SOEs. The tumn to the market an
was encouraged by core countries that saw in these liberalizin

economies prospects for new markets, opportunities for high-yielding investment,
of labor. Through the f conditional deve
required market-oriente Iped shape global n
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legzllllgr?t};jir;?nizatl(])l? pgocess was dri.ven in part by the dynamics of the
and/or implelilérltinzallzz; lecg?zil(‘zirjxtleoihtesfare' keyl p]ayde o s
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tion in countries like Brazil built closer ties to the Uni "By deploy
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advancigg their own position witeh(i):Fh;nB(;rrlealcllgi}clzos;;’[\Z};lle smaneously
. Foc‘usulg on Brazil, Dezalay and Garth described .a “classi "
in which a legally trained elite dominated the field of state aszlvcvef%ﬂerl?
Ezz’;e;rilgl é?;l first half of the twentieth centuries. Generalist Elwyersjllf:ez
fained SOC;]:E Zrclzupriqlkey positions in both the legal field and the
ote, This soclaly & politically conservative elite served as a brake on
glorts £ el € economy. By the 1960s, however, this elite was losin
piluencs ;m ;leg‘;/i]:]t?i military took power in 1964, the legal elite wa%
institutions, never too strong, were weakened.
Wa]r?:dzalzl); rflzitfartilh ncl)te that. during the 1980s, as the military regime
expl()it,ing mene 111;1 ! 6.1 ;ga] elite sought t'o turn this situation around by
roing S Oné eu'l 1r;g on US legal ideas, and getting support from
- ﬁrm. Whilea}inpke thc?y give was th‘e development of the Pinheiro
e bus,iness : rg e with the Brazilian pattern of small, family-
o t‘aw rms to create a US-style, fullservice, corporate
e o ﬂf 125 to Wall Street firms. Another is the role played by
el e t.entro de‘Estudos e Pesquisas no Ensino do Direito
il tghe Folrlza gj::nz);liglmfn? Télis projlect, which was supported by
n, trained several hundred Brazilian 1
Dezalay and Garth note that this project, run b Tian lawyers with close
zalay . ; , y Brazilian law i
aneztlfglisn tgovl;:;(tei:;hm;a] Con}fpaniels1 and contact with US-syt;Se \;[;\tjl ﬁcrllcl)ls:
includin professors from the United States, introduced studer 7
;S‘»S ltzgag édfjga?lldd l-gloljzsal lawyering models. It also offered some of thelli
e i1lczlj[}1loniJO'nce they completed the course (and some
i 1 Z r.nted' Sta"r.es), this group of CEPED alumni
Ly e credentials into important positions in business law
, government. When Brazil began to restructure its econom};
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owned firms, and attract foreign investment,
there was a cadre ready, willing, and able to use its US-oriented expertise
to help shape the new legal environment and build the public and private
institutions it dermanded.® This included efforts to make the legal order more

autonomous.”
While GLEE builds on the insights of scholars like Dezalay and Garth, the

cks to address critical new issues. Among them is the role of the
Jaw sector once it grew to be a major element of the profession.
pioneering students of law and globalization
response to the global shift; GLEE has looked
decades of rapid growth of the new corporate
first effort to provide detailed data on
_house offices and outside law firms;
eign ones; and to
f the legal

in the 19gos, privatize state

project also se
new corporate
Dezalay and Garth and other
studied the early years of legal
at this development after two
legal sector. The GLEE project is the

the growth of the sector, including both in
to trace the interaction between Brazilian law firms and for

study the impact of a robust corporate law sector on other parts 0

ount of over two decades of rapid growth of the
sector, GLEE deals with chan lobal and Brazilian governance and
policy that have occurred since the 19gos, when the study of law and global-
ization began. GLEE operates in a world in which traditional ideas about the

the dominance of the neoliberal Washington

“core” and the “periphery” and
Consensus that animated the reforms of the 19gos are far less clear than
they were even a decade ago. With the rise of a “new developmental state”

in the twenty-first century, Brazil saw the reemergence of industrial policy
and a more robust social policy, which have created new conditions for the
e corporate law sector (Trubek et al. 2013).

system.

In addition to taking acc
ges in g

operation of th

9QOS: LIBERALIZATION,

NSFORMATION OF BRAZIL fN THE 1
DEMOCRATIZATION

111 THE TRA
INTERNATIONALIZATION,

PRIVATIZATION,
ize8 As the country broke free from Portu
lished slavery (1888), coffee pr

in its economic structure.

Brazil was late to industrial
colonial power (1822) and abo

mulation funded by coffee exportati

2012).

6 For detailed information on the CEPED experience, see Falcio etal. (
7 Tronically, according the Dezalay and Garth, the dominance of lawyers in
d efforts to make law autonomous from power.

carlier period had discourage
8 This section draws on Trubek (2012) and Trubek et al. (z013).

guese

oduction became
Capital accu-

the driver of the first transformation
on led to an incipient urban bourgeoisie,

the state in the
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whil i ]
\ ile go;/emment mcum.bents at the federal level emphasized investments ir
e;vy in Eastructure, particularly in railroads (Furtado 2007) l
rom t '
o Werl;& ;?;?s tolthe 1;950}51, stroiger and more conscious industrialization
n place. In the wake of the crash of i
that would be later known as i o
n as import substitution (Furtad
o < oe e  im urtado 2007; Tavares 2011).
protectionist trade policy and st ivi
FR— \ \ y stronger state activism in
. Imports tariffs were raised, local cur
: , rency devalued, and
modity surpluses purchased b y hat conld
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be used for further industrial i , e e e
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: tic capitalists. Al
state itself became an economi ther by ¢ ’ el
‘ omic agent, whether by getting di i
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zin bSSIC m(:lustry — such as in metalwork via SOE Volta Redonda ailld oil pro
uction and processing via SOE Petrobras i :
; ‘ - or by funding investment proj
| . ; 1o
in ?;mﬁy mfrc.lastructure via the national investiment bank BNDES. F rg)m e
until the end of the 198cs, economi ici . od
until ¢ \ ic policies basically consisted of
initiatives to promote import substitution, i RS
i stitution, industrialization and i
economic law” tools, such as stat B
. , e-owned enterprises, economic planni
price control, sectorial regulato inistrative au o and the us
, 1y and administrative ities, ¢ ‘
of tax and financial incentives. outhorities and the e
However, b : i
| Hower ;,Olizit:/seendlgigﬂagd 2004, Brazil partially dismantled these struc-
and shifted to more market-oriented g
after twenty-four years of mili i i R ot
itary dictatorship and i
o entydo o P in a context of a threat
- zﬁ:;l:;]atul).n,‘? Brazil passed a new constitution that has influenced
: policy ever since. The 1988 Constitution i i
- shaped polcy he 19 nstitution is a social-democratic
cludes both civil, politi i
] , political, and social rights and
policy goals like building a free, j idari O
, just, and solidari iety, foster i
s : ty society, fostering national
, acquiring technological autonom icati
opment , eradicatin :
marginalization, and reducing i iti g e
, g inequalities. Many of its provision i
‘ s ha
ff;fct og government policy and budgetary allocations e et
‘ n 1 . . , . '
: Horg dge, ll\rjlmlriedxately ietfter the new constitution came into force, President
) ello was elected. Adopting a rhetori ’
e M oric based on th
e el e need for
o dar ;;);1, Cf)fllor de Mello al?ruptly started a liberalization period that
o tic t(:)m f reduction, privatization, as well as flawed attempts to
2 L
] inflation.”® Under Itamar Franco, the vice president who replaced

nuary 199o inflation in Brazil h

i : zil reached 56 percent per month, raising to i

e éyits g fzikll:felate&} pefcent per month in March. During the samegperizz %EZC(;T;I;;

: ‘ ver since it started to be measured (the Gini ient

64'(;;,0 axfcm)ﬁdmg to IBGE, the Brazilian Office of Statistics) (e Gini coclicient pecked at

oxica :

- Thi}; :(ilszih, C?()lllor harshly confiscated savings and deposits owned by Brazili
versial measure has raised several discussions in the Brazilian Jjudiciar}l/am
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er he was impeached, a stabilization plan (Plano Real) was
successfully adopted and inflation controlled.™ Also, new legislation on social
ed. Franco’s Minister of Finance,

assistance and welfare for the poor was pass
Fernando Henrique Cardoso, known popularly as FHC, became the next
president in 1994. During Cardosos eight years in office, Brazil continued

“Jevelopmentalist” period,

to move away from the dirigiste policies of the
embracing many of the neoliberal prescriptions favored by the Washington

Consensus.”
In the Cardoso period, state-owned enterprise

subsidies for certain industries scaled back, areas of the economy deregulated,
import barriers reduced, competition fostered and enforced, intellectual
property rights tightened, efforts to attract foreign capital undertaken,3 and
fiscal responsibility enhanced. Also, the currency (real) was constantly kept
overvalued, and monetary stability was pursued and attained . Foreign invest-
ment increased and Brazilian firms could raise money in the international
capital market. In place of direct state control of sectors like telecommuni-
cations and state ownership of major enterprises in steel, mining, and aircraft
production, many SOFs were sold to private groups.

This process was accompanied by a veritable flood of new legislation, much
of it new to the Brazilian scene. US-style independent regulatory agencies
were created to monitor and regulate the newly privatized sectors. Antitrust
Jaw was updated and enforcement strengthened. New laws governing capital
markets were passed and a vibrant capital market began.

These changes created whole new areas of law and generated new demands
orporate clients. Companies and governmental entities found them-
complex, transnationalized regulatory matrix. This
legal services. Many of the new laws
t Brazilian practitioners: for exam-
based on foreign models that
deal with

Collor de Mello aft

s were privatized, direct

from ¢
selves operating in a new,
created a huge demand for corporate

were both complex and unfamiliar to mos

ple, the independent regulatory agencies were
were shoe-horned into Brazilian legal categories. Lawyers had to
new clients and unfamiliar transactions. More and more Brazilian companies

ng deterioration of the Balance of Payments

u A5 Castro notes, “Despite that, a period of stro
hieve 4.0 percent of the GDP in 1998 (Castro

began, which led the current-account deficitto ac

2008).
12 FHC has always rejected
ize the economy.
13 Among the measures were a series O
that were signed but never ratified.
14 Ban notes, “The goal of price stabil
ing this goal have been in line wi
dence and inflation targeting” (Ban 2013, 6).

the neoliberal label and claimed that his goal simply w
¢ bilateral investment treaties protecting fo

ity has remained sacrosanct and the
th the latest international fashions: centra

as to modern-
reign investors

instruments for achiev-
1 bank indepen-
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fotlllcl themselves working with foreign corporations. Transactions rarel
in Bra.zﬂ like transnational mergers and acquisitions and overseas bm};ls'e 63
stock issues were introduced. Moreover, some of the new legal rul s wer
derived from international sources like the WTO requiring Brfzilianei'S yers
to master international texts and understand international institutions e
Such measures marked the beginning of a process which would ult.im tel
led toa substantial reform of the Brazilian State. It aimed at fosterin dz ely
opment within the new global reality by modernizing Brazilian socige ;/e({
economy to strengthen Brazil’s position in global market. The bulk z tllll'
process, which took place between 1990 and 2000, was carried out by me )
?f a.me.ndments to the Constitution, substantial changes in le islatyion ang
mstltu.tlons, and the creation of new regulatory agencies. ° "
While from a legislative standpoint, this new regulatory framework emerged
as a r(?SLl]t of intense political negotiation involving different social acto rg?t
effectlvex?ess required the existence in the country of practicing law f:rslr?7bllS
to deal with the new reality. Regulation could only work if Braz?l cou}{d C(;J et
on legal professionals who, working both in the public and the private s tun
had the skills to respond to the needs of a global market whose g uamicic o
often at odds with the country’s legal tradition and practices Suych a den\lzv eri
ended up by profoundly reshaping the legal profession in Bra.zil as it inevit all)}c
led, notably from the 199os onward, to transformation of Brazilian law ﬁim}s/

and to competition among them.

7
IV BRAZIL S REDEMOCRATIZATION REVIVES THE RULE OF LAW AND
GIVES THE LEGAL PROFESSION A CENTRAL ROLE

Whllf? primarily economic forces were influencing change in the la
affecting business and creating new demands for legal services, politi Wi
d'evelopments affected the nature and status of the Brazilian le 7alp rolfcc1
sion and strengthened its role in the country. During the militagr 153 e
(1964-1985) the profession was somewhat marginalized as technocyratsg:tlmli
OBveréawmaking and political repression limited lawyer’s role in civil affaoi(r)s
‘ Prlj)tmi};l ;}]l,f rzr;;l c;f Elhe 1970s social m(')\fements, in which lawyers played a
[nent 10 ,r ha ;ti]rted the trz}llsltlon from a military regime toward
| o {,.alu ioupd oh egal professionals, organized around a commitment
i tan 1 t'e rule of law, e‘n?erged and gave the country’s legal
e ;1 r;).e 1121 the new Brazilian political and social scene. With
o H?s trmfe has a fundargental principle, this elite played a role
= pment o the new environment, including the laws affecting
ess and the creation of the new corporate law sector. .
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The reemergence of the Brazilian legal elite during redemocratization was

the result of actions by individual lawyers and the Ordem dos Advogados do
Brasil — the Brazilian Bar Association or OAB. They fought for human rights
and defended political prisoners during the military regime. With democra-
tization, they pushed for reforms to guarantee civil rights, protect social and
economic rights, and improve access to justice. These efforts culminated in
the Federal Constitution of 1988.
The 1988 Constitution ushered in other changes that strengthened the rule

of law and thus increased the importance of legal professionals in the Brazilian
economy, polity, and society. These included strengthening the Public Pros-

ccutor’s Office and the Judiciary which ensured greater scrutiny of executive

and legislative adherence to the law and the Constitution. These measures

enhanced the role of legal professionals as guardians of the new rule of law

order. This capacity was used to defend clients of all types, from victims of

civil rights violations to corporations, and ensured that lawyers would be in

high demand as the economy grew.

v THE TRANSFORMATION OF THE CORPORATE LEGAL HEMISPHERE,

19902014

The global shift deeply affected the Brazilian legal market. Apart from a boom

of new practice areas (€.g., capital markets, ADR, mergers and acquisitions,

antitrust), there have been changes in the profile of clients, who became sig-

nificantly more demanding in an increasingly competitive legal market.
firm in the corporate

Prior to the global shift, the typical Brazilian law
sector was relatively small. A handful of lawyers joined together to form a
firm. Tn many cases, they were led by a “notable,” a lawyer who had gained
a reputation as one learned in the law. These legal notables combined intel-
lectual and social capita
and publications of doctrinal texts. The firms were manage
developed clients through social
partner. The practice wou
tise. There were some exceptions, particularly in th
catered primarily to foreign clients.
a fuller range of services, more pro
the firm’s brand, not just that of an individual no
were founded by expatriates with experienc

firms
United States who settled in Brazil or Brazi

55 See Krishnan et al. (2016).

1 built on family connections, academic positions,
d informally and

contacts and the reputation of the leading

1d be focused on the area of the lead lawyer’s exper-
at part of the sector that

There you could find larger firms offering
fessional management, and emphasis on
table. In some cases, these
e in large law firms in the

lians with overseas experience.”s
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But even the largest of the i
se firms in the pre-199os period
: ! 0
norms or today’s Brazilian standards. o o small by globa
g ::ll t‘ha: hchanged after 1990. Figure 1.1 shows the rapid rise of the corporate
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created a big demand for lawyers who had both knowledge of the new tele-
coms laws and international expertise. Similar things happened in other legal
ficlds. As demand increased and the economy grew, Mergers, spin-offs, and
associations between law firms occurred and new firms were created. The old
“gentlemnan’s agreement” against poaching lawyers from other firms eroded as
the market became more competitive.

While many firms grew substantially and began to resemble global full-
service firms to one degree or another, these two decades also saw the rise of
“boutique” firms claiming a high level of specialized expertise. Many firms
refer to themselves as boutique firms to achieve greater prestige and to differ-
entiate themselves from generalist law firms, which are sometimes associated
with somewhat impersonal services.

In addition to the growth of corporate law firms, in-house offices also grew
in size, sophistication, and importance within the corporation (see Chapters 3
and 4). Since the expansion of legal departments in Brazil, which gained
strength in the 19908 with privatizing of companies and further opening of
the Brazilian market to foreign capital, the profiles and the careers of legal
directors have undergone several transformations, culminating in more value
and more prestige being given to those professionals inside companies. These
transformations have a series of implications for the corporate legal sector,
ranging from changing the criteria for hiring professionals, to creating new

demands for more sophisticated legal services.

vI THE RISE OF THE NEW DEVELOPMENTAL STATE AND
'ITS IMPACT ON LAWYERING

In the heyday of neoliberalism, it might have seemed that the era of the

developmental state was Over and industrial policy a thing of the past. But
Brazil never fully accepted neoliberal reforms and the role of the state
continued robust even under Cardoso. With the clection of Lula, ideas of
developmentalism returned and more attention was paid to industrial policy.
This trend accelerated in Lula’s second administration and was further deep-
ened under Dilma with the enactment of the Brasil Maior (Greater Brazil)
plan. While the Lula-Dilma developmental state maintained elements of past
forays into industrial policy, there was no effort to reprivatize major industries
like minerals giant Vale or the recently privatized telecoms sector. Rather,
this new developmentalism operated more like a public-private partnership
with various incentives provided to firms that contributed to industrial policy
goals. The new political economy of development affected lawyering in
various ways, including creating a need for new skills and negotiating tactics
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as corporate lawyers found themselves dealing with state agencies of vari
types that sought to shape investment and output. These policies s Va“;)“S
work well for a while, but with the end of the commodity boom the eBeme';’ .
economy 'went into decline. Efforts to deepen state engagement trjzli;in
ir:gvth going may have aggravated .the situation and the country fell into E
. P I‘GC.CSSIOH. In 2016, Dilma was impeached, and Michael Temer assurned
g‘l/z .%)res;;]ency, resulting in the formation of a conservative governnilejlelt
eco; :I, I: 1s’ govfemrnent has plt_aslged to n.educe the role of the state in ‘rhe'
y, as of the date of writing, relatively little had been changed and
many of the forces affecting lawyering were still in place =

VII THE SCOPE OF THE STUDY

Th N o l g

o THS}LEtP]jJ Brai?l Project aimed at identifying the globalization process and

! pact by asking a set of questions specifically focusing on the corporate

Igw environment 11'1 Brazil, including its structures, organizations, and actors
ey research questions were as follows: 7 .
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: aw fi :
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0\2 hfwe in ‘house legal departments responded to the new business
nee ?S{)\I/I}Ilcmdmg the new international dimensions of Brazilian compa
nies? What major changes have in-hous N

-house legal department
as a result of such changes? o ndergone
3. What role h'as the corporate legal sector played in creation of new legal
{;ﬁlmes flemgned to manage Brazil’s role following the global shift?
4. N hat skills do lawyers working in new-model law firms and new in-
ouse offices require? Where do they secure the needed skills and
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zation influe i y US, models? What tensions has
6. H i i

| Ofgw did the regulation ,Of the legal profession, including that of law
fhices, respond t'o globalization, in general, and to the internationaliza-

‘;Ion of legal services, in particular?
7. How has the corporate law sector responded to calls for corporate social
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8. What is the structure of the new mass-litigation law offices and how do
they work and how do they affect access to justice?

9. How have new kinds of law offices in the corporate and mass-litigation
areas impacted gender issues?

10. How has Brazil responded to the need to prepare lawyers to handle
trade-related litigation including WTO cases as well as antidumping
and other trade remedies?

11. How has the reemergence of industrial p
affected corporate legal practice?

olicy under Lula and Dilma

VIII MAJOR FINDINGS

e chapters offer a detailed overview of the Brazilian cor-
d the transformations it has undergone since the 1990s.
Although the papers cover a wide range of topics, a complex overall picture
Maria da Gloria Bonelli and Camila de Pieri Benedito point

olume, discourses on globalization and professions
the singular. Professional

e North exports expertise

Taken together, th
porate legal sector an

emerges. As
out in Chapter s of this v

should always use both terms in the plural, not
globalization is not a one-way street, In which th
to professionals in the South, who, in turm,
the technological advances generated abroad.
monoliths. The GLEE research suggests a mu
a complex interplay between foreign mo
practice. The ten most important findings follow.

A The Rise of the Corporate Legal Sector Has Transformed an Important
Sector of the Brazilian Legal Profession

Since the 1990s, the landscape encountered
changed substantially especially in the Sout
the corporate headquarters and most of the corporate lawyers are
Changes can be found in all dimensions including the law
institutions, lawyering prac
the political dynamics of actor
interaction of various actors in
and newcomers, domestic and foreign lawyers, in-house
outside law firm management, local bar officials an
ship, as well as government agencies such as the Ministerio

s in the legal field. They

Prosecutors).

merely absorb and implement
And legal professions are not
ltidirectional movement and
dels and Brazilian institutions and

by the legal profession has
heast region where most of
located.
s themselves, legal
tices, the profession’s hierarchical structures and
are the result of the
the profession, including traditional elites
legal directors and
d national OAB leader-
Publico (Public
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B These Changes.Have Been Driven by a Boom in New Laws That Were
in Part Created by Corporate Lawyers

VVlth lhe O])enll (D‘ the ecor l()]lly I) \/di Zdt On ors dle oWl enterprises, a l(l
g ? P ’
IT1C eélslng HOW O{ ‘Olelg“ anCStI elll 1€EW ldWS hd =
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played da IOle m tlle IIlElklIl OI ihls bO()IIl hl h tllell
g wihic CIeate(l new delllallds

C Many Developments Have Been Influenced by Diffusion of Global
Models and Styles, but There Has Been Resistance

Global s of diffusi i
- z;l rg;otcesses oi diffusion have had an influence but the impact has varied
o area. In some, Brazil has followed global
from ared 0 aca. In h global trends. The role of in-
ample: Brazilian corporati followi
powse coums 1 ¢ rporations, following global models
stature of the general counsel withi |
ed the the com i
the sophistication of the ’ . e
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offices and changed . e in-house offices and outside
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movement in the United States. In o e
. In other areas, global acto 1
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D The Organized Bar Has Been a Source of Resistance
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‘ ar — . The Bar has adopted a conservati
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Lo, o d} ! c 1611.1’[8,‘ and to their image as “world-class” firms. The
e P rict limits on the role of foreign law firms established
, although the firms have found ways to circumvent the restrictions.
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Finally, efforts by some Brazilian firms to create formal, visible, and perma-
nent alliances with foreign firms met with stiff resistance by the Bar which

essentially outlawed such relationships.

E The New Legal Services Market Has Demanded a New Type of Lawyer

The growth of the corporate sector and the internationalization of corporate
law practice created a demand for a new kind of lawyer. To succeed in this
new environment, lawyers must not only have basic legal skills and knowl-
edge of the Brazilian system; they must also have knowledge of advanced and
specialized disciplines like international econormic law; understand business
practice, and be familiar with global lawyering styles.

F Women Have Found Employment Opportunities in the Globalizing
Sectors but Still Face Gender Inequality

In two sectors affected by globalization — large corporate firms and mass-
litigation outsourcing frms — women have found new job opportunities. More
than half the associates in large corporate firms in Sio Paulo are female as are
65 percent of the lawyers in JPM Advogados, the leading mass-litigation firm.
But women lag behind men in the senior ranks of the large corporate firms
and most jobs in mass litigation are low-paying, routine, and low quality. A
similar story can be told with respect to in-house legal departments. While
wormen constitute a significant percentage of the lawyers employed by these
departments, there are far fewer women general counsels — although, as in
the United States, their percentage in these positions is increasing and is still
greater than it is in equivalent positions in leading law firms.

G Diffusion and Resistance Have Led to Hybridization

The overall process of diffusion and resistance has led to the creation of
hybrids in many areas as global models interact with Brazilian tradition,
custom, practice, and law. Such hybrids can be found in law firms, in-house
legal departments, legal education, pro bono, and gender relations. For
example, the clash between corporate lawyers wishing to develop US-style
pro bono efforts and resistance by the organized Bar led to a hybrid pro
bono practice unique to Brazil. Other examples include the Bar’s restriction
on the foreign law firms, which have led to new strategies and relations
between local and foreign law firms that ensure they are effectively inserted
in global networks and international operations. However, small even such
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small changes are still largely absent in the educational area, where for the

most part law schools have resisted change and kept traditional curricula and
methodologies untouched.

H Brazilian Law Schools Have Failed to Prepare Lawyers for
Global Practice

GLEE studies the ways that Brazilian lawyers developed the capacities needed
for global lawyering. We found that law schools have been very slow to
1'§spond to the need for such training. To secure the needed skills an expe-
riences, Brazilian lawyers have relied more on continuing legal educatign,

study abroad, and training in law firms and GC offices than on formal legal
education. i

[ The Rise of the New Developmental State Has Created New Challenges
for Corporate Lawyers

Finally, the reemergence of the developmental state had an effect on the cor-
porate law sector. GLEE observed these effects in two areas. In the field of
telecommunications, corporate lawyers are seeking to cope with a series of
demands from the state inspired by new developmental state industrial and
soc1'al Po]icy. This has changed the nature of advocacy in this sphere. Another
major impact of the new developmental state on the profession can be seen
in the area of international trade law. In the early 2000s, the Brazilian govern-
ment and the private sector worked together to create a cadre of lawyegrs who
co‘uld handle WTO cases. However, as WTO litigation declined, demand for
this kind of work declined and there was an oversupply of trade’ law experts

The return of industrial policy changed the situation. Concerned WitE the;
impact of imports on domestic manufacturers, the government strengthened

domes.tlc antidumping laws thus creating a new market for lawyers with trade
expertise.

IX CHAPTER SUMMARIES

A Rapid Growth of Corporate Law Firms since 1990

Gabby, Ral?los, and Sica argue in Chapter 2 of this volume that in the twenty-
five years since 1990, the corporate law firm sector in Brazil has grown sub-
#antlally, The number of firms has more than doubled and average firm size
increased dramatically. At the same time, firms have changed their methods
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ment, and management. Until 1990, the sector was small

local clients; today it includes many large firms
“boutiques” serving both domestic and for-

eign corporations. Many of these firms have instituted management systems,
hired professional managers, and employed technology to control operations
and maintain communication. The firms have paid attention to branding,
marketing themselves as collective entities with stress on the firm’s capabili-

e of an individual notable. They have established career ladders
Brazilian firms have sought foreign as well

d for ways to work with foreign law firms in

of operation, recruit
and largely focused on serving
as well as numerous specialized

ties, not thos
and regular performance reviews.

as domestic clients and have looke
the growling number of transactions with transnational elements.

Starting in the late 1990s, foreign law firms began establishing themselves
in Brazil. In 2013, there were twenty-three such law firms operating in Brazil.
Under OAB rules, these firms can only serve as consultants on foreign law and
cannot advise on Brazilian law or appear in court. But they have found ways
to get around some of these restrictions and to build alliances with Brazilian

law firms.
The changing nature of the Brazilian corporate law firms is the product
law services as well as new client

of rising overall demand for business
arrival of more foreign corporations, and the increased
histication, of the in-house offices in both foreign and

has led to demands for great sophistication in the
de frms as well as new lawyering styles and skills.
The rise of the corporate sector has created tension between an emerging
model of professional organization and practice and traditions of the Brazilian
legal profession including some OAB regulations. This has sometimes been
manifested in a certain distance between what people say about how lawyers
can and should operate and what is actually going on. Thus, while the Bar
imposes minimum fee schedules and prohibits advertising, the new-model
corporate firms compete actively for business and have engaged in various
methods to market their brands. Similarly, while the Bar has sought to impose
restrictions on alliances between domestic and foreign law firms and limit the
activities of foreign firms established in Brazil, the largest Brazilian law firms

are inserted in global networks of interna
operating in Brazil find ways to get aroun
Finally, while corporate law firms are
and thus are not supposed to be “entrepreneuria
‘mercantile forms or characteristics,
siness entities as they respon

requirements. The
importance and sop

domestic companies,
services performed by outsi

firms with *
law firms operate like bu
and adopt corporate management tec

tional operations and foreign firms
d the restrictions on their practice.
not “companies” under Brazilian law
1” and the Bar prohibits law
’ the new-model corporate
d to market demand

hnologies. The result is that there
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is c1>1ften ;;1 gap between rhetoric and reality in the corporate law sector, as
;ve ﬁas the development of hybrid organizational forms as the new—mo’de]
aw firms seek to adopt global forms and practices to Brazilian culture and

regulation.

B The ‘jIn-House Coun.sel Movement” Begins to Take Hold in Brazil, but
with Important Differences from Both US Models and Similar ’
Developments in Other Emerging Economies

By almost any measure, one of the most significant developments in th
porate legal services market in the United States over the past thibrt eaf ler-
bee‘n Fhe growth in the size, stature, and influence of internal le };lyco S a?
(Wllk.ms 2012; Heineman 2016). This “in-house counsel movemegnt " aunt;e
American legal scholar Robert Eli Rosen aptly labeled this transférmZt' .
(Rosen.1989), has been based on three interrelated arguments: econo i
valu.e (i.e., that handling legal work internally is more efficient ’;han ! ring
outside laW firms), substantive expertise (i.e., that because of their roxlilrzlig
to the business, in-house lawyers can give better advice than outsiIZJe coﬂll g
sel), and professional independence (i.e., that because general counsel are
better a.ble to understand and protect the company’s long-term interest: arg
reputation than law firm partners that they are more likely to u holcsl at?
legal profession’s traditional ideal of the “Lawyer Statesmag” whopco lle
clients to conform their conduct to the public purposes of the legal s ‘;: . ;
(Kronman 1993; Heineman 2016). Two chapters in this volume efamii;e t’;
fiegree to which this movement has come to Brazil, and how developm te
in that country compare with the evolution of internal lawyering i pI iln S
when.e tl.le GLEE project is also conducting research. .
Oliveira and Ramos begin this analysis in Chapter 3. Using quantitativ
flata on a large cross section of Brazilian companies, as well asqqualitatizfz
iir;aetre\/lfvv}zi f}lf!fg];ﬂ d{i’ecltors from prominent Brazilian firms, the authors inves-
gate whether t;lam s eial. departments' exhibit six characteristics that have
ome Yo e grow? in '?’tajcus apd influence of general counsels in the
o e 1 tates and other jurisdictions in the Global North: (1) the overall size
hou:z 1Z§aiie?a(rt;nel}t; 1(2) the demographic and educational profile of in-
! exten}ial la\}))va; icular {1 of the GC); (3) Fhe degree the GC exerts control
: o With;r?l:han other legal providers; (4) the prestige and author-
A e co}lln%)any; (5) the status f)f in-house counsel within
L Dosen l;;‘ a whole; zm'd (6) the participation and influence of
o e ‘atc?s over legislation and public policy (Wilkins 2012).
on this data, Oliveira and Ramos conclude that since the expansion of
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il, which began during the 1990s coinciding with
f companies and the opening of the Brazilian mar-
les and careers of legal directors have under-
inating in more value and prestige being

their companies. Prior to this period, few
the end of

legal departments in Braz
the increased privatizing o
ket to foreign capital, the profi
gone several transformations, culm
given to these professionals within
domestic Brazilian companies had in-house legal departments. By

the 199os, however, with growing globalization and the arrival of more for-
Iy necessary for legal professionals

eign capital in Brazil, it became increasing
working in the corporate world to have a more complete background, includ-
ing knowledge of corporate law disciplines, as well as of business, accounting,
and international law. Legal departments therefore increased in size, and the
legal directors operating these departments became increasingly sophisticated
and influential. These transformations, in turn, generated a series of implica-
tions for the country’s corporate legal market, changing the criteria for hiring
in-house lawyers — including foreign law firms, which GCs now view as an
important part of the Brazilian legal market.

Although the authors therefore conclude that important aspects of the in-
house counsel movement have indeed come to Brazil, they also document
how the structure and functioning of internal legal departments in Brazilian
companies continues to differ from the US model. Thus, while many legal
directors are moving from solely occupying the role of “cop,” perceived as a
necessary evil involved in managing the business’s legal risks, to the role of
“counselor,” balancing legal risk management, compliance, and business rec-
ommendation, few have made the transition to an “entrepreneur” role where
they play a key role in the company’s strategic decision making. The stature

and prestige of legal directors promised by the in-house counsel movement

in the United States and other countries is therefore still a work in progress

in Brazil. Nevertheless, the trajectory toward greater importance for the role
is strong, and there are likely to be further changes in this direction in the
coming years.
In Chapter 4, Wilkins and Khanna extend this analysis by examining how
Brazil's internal legal departments compare to those in India. Given the simi-
larities between these two rising powers, it is not surprising that some version
of the in-house counsel movemnent has come to both jurisdictions. Like Brazil,
[ndia also underwent a global shift in the 199os when the country moved from
a closed socialist economy to one that is now more or less open, creating the
kind of foreign direct investment and privatization that fuels the demand for
sophisticated internal counsel. Notwithstanding these broad similarities, how-
ever, there are important differences in the economic structure, proximity to

the West (particularly the United States)

and the state of the legal profession
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in Brazil and India that plausibly impact how the in-house counsel mo :
develops in each country. et
To explore these potential similarities and differences Wilkins and Khanna
pre§ent the results of a comprehensive survey of general counsels in Brazil and
India. T.he samples in each jurisdictions are broadly representative of lar, ;
companies, including foreign multinationals (FMNCs) as well as domes‘ic
companies, and capture a significant percentage of Brazil and India’s mar-
l<et.Cf1pitalization, and an even greater percentage of the respective economi
fflctmty. As a result, Wilkins and Khanna are able not only to chart the rowt}i
in the size, sophistication, and impact of general counsel offices in eaclgl juris
diction, but can also examine differences between FMNCs and dom]est' -
companies within each country’s corporate counsel sector. N
As predicted, the survey demonstrates that important aspects of the in-house
§01}113l61 ‘movement have come to each country. Legal departments in both
jurisdictions have grown larger, and general counsels more sophisticated
across all company types. Consistent with the core tenets of the in—housé
counsel movement, GCs in both countries exercise primary control over the
company’s legal function, including putting together the list bof “preferred
providers” who do the company’s outside legal work. N otwiths’cand?ng these
changes, however, legal departments in both jurisdictions continue to spend
more than half of their budgets on outside counsel and other legal seIr)vice
proylclers, with half of their overall budgets going to routine legal %vork And
while Brazilian and Indian GCs spend more time on public polic m'atters
than they have in the past — and expect to spend even more timeyon these
n;at}t}ers in ’thfi future — in neither country are these issues as important a part
;)eg’[a lemfi est S]'ob as they are in the United States and other more developed
In a.ddition to these core similarities, however, the survey results also under-
score 11.nportant differences, both between Brazil and India, and between
domestic and FMNCs. The legal budgets of companies in Braz7il are far larger
Fha-n t'hose in India, particularly with respect to FMNCs operating in the t%&/o
]Ul‘lS(,ilC‘[ior.lS. GCs in Brazil also appear to be more integrated into the com-
pany’s senior management and business decision making than their Indian
C'OI.mterparts, with the former being more likely to advising the board, par-
thlPate in senior leadership discussions, and counsel the CEO than G ,Clsj in
India. Brazilian legal departments also tended to keep a greater percent’a e of
Fhe C01'T1pan)'/’s “high.value” work in-house than similarly situated deparflIlgents
}:rlndla, W}}lll.le sendm.g r‘nore “routine” work to outside providers. These dif-
ences, w ich are similar across both domestic and foreign companies in
both jurisdictions, are consistent with the hypothesis that Brazil’s more open
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economy and proximity to the United States has led to greater diffusion of the
American model of internal lawyering where law is integral to business, and
where GCs are considered both important members of the senior leadership
team and capable of handling more sophisticated legal work. And while GCs
in both countries report that they terminate important law firm relationships
infrequently — significantly less frequently than GCs in the United States —
Brazilian legal directors are more likely to do so than GCs in India. Once
again, this difference underscores that the shift in power between inside and
outside lawyers that has been at the core of the in-house counsel movement
in the United States is currently more firmly established in Brazil than it is in
India.

Taken together, these two studies provide ample support for the hypothesis
that the US model of internal lawyering is diffusing through the Global
South, led by FMNCs who are looking for the same levels of support and
function from their legal departments in countries like Brazil and India that
they receive in their home jurisdiction. But while this aspect of the American
Mode of the Production of Law (Trubek et al. 1994) appears to be more firmly
entrenched in Brazil than in India, neither country has yet to achieve the level
of transformation on the six indicators identified by Wilkins as characterizing
general counsel offices in the United States. Moreover, given the potential
for “disruptive innovation” to transform the way that companies produce
and consume legal services, it is far from clear that the evolution of internal
lawyering will follow the established tenets of the in-house counsel movement
in these and other rapidly changing emerging economies ~ particularly as law
is increasingly absorbed into broader “business solutions” that may not need
to be handled by specialized legal departments.

C Women Find New Employment Opportunities in Globalized Practices
but Encounter Barriers to Promotion in Large Firms and Low-Quality Jobs
in Mass-Litigation Firms

Bonelli and Benedito argue in Chapter 5 that globalization has had an impor-
tant impact on gender relations in the Brazilian legal profession. The tradi-
tional Brazilian law firm tended to be male dominated; if women were hired
they rarely made partner. Globalization has changed this situation not only
in the elite corporate law firm sector, but also in mass-litigation law firms that
emerged in the 199os to handle a litigation explosion.

As indicated in Chapter 2, the large-scale corporate law firm is the best-
known product of globalization in Brazil. But mass-litigation firms are the
product of globalization as well. Starting in the 199os, corporations in Brazil
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bffg&n to outsource mass litigation to specialized firms set up for this purpose.
Like the elite corporate firms, they represented a major break with the tradi-
tional law firm pattern as they employ business methods, handle thousands of
small-scale, relatively routine cases and employ assembly-line methods.

A study of gender roles in a sample of corporate law firms in Sao Paulo and
in JBM Advogados, the largest mass-litigation firm, shows that both of these
“globalized” practices are more likely to hire and promote women than is the
case in the traditional law firm sector. In the corporate law firm sector, half
the associates and up to a quarter of the pariners are women. While women
lag behind men in gaining partnership in this sector, they do better than in
traditional firms. Women also have found employment opiportunities in JBM
Advogados which hires hundreds of low-paid lawyers to handle routine tasks
in what some describe as “factory-like” conditions. At the time the study was
done, 65 percent of JPM’s lawyers were women, and women equaled or out-
numbered men in managerial positions.

Globalization has therefore created more opportunities for women at both
the top (corporate) and bottom (mass litigation) end of the profession. But
gender hierarchies still remain: men are more likely to make partner in the
corporate sector, and most of the jobs in the mass-litigation sector are low

quality, paying little and involving routine work under close supervision in
assembly-line conditions.

D Tl?e Rise of New-Model, Large-Scale Corporate Law Firms and the
Arrival of Foreign Law Firms Create Regulatory Challenges for the
Brazilian Bar Association (OAB)

The rise of the corporate law sector has presented regulatory challenges for
the Brazilian Bar Association (Ordem dos Advogados do Brasil or OAB) which
has had to deal with new forms of organization, employment, and lawyering
styles, new kinds of practice, as well the presence of foreign firms. OAB regula-
tions played an important role in the growth of the corporate law firm sector.
Almedia and Nassar argued in Chapter 6 that as Brazilian lawyers began to
adopt corporate law firm models from the United States and other developed
countries, the OAB was faced with a new entity that operated differently than
the traditional Brazilian law firm. These “new-model” firms were relatively
large, highly specialized, organized in a hierarchical fashion, and profit seek-
ing. Although there were concerns that this “commercialized” approach to
law practice was at odds with principles of professionalism, the OAB created
a regulatory framework that accommodated the new model, allowing the cor-
porate sector to grow substantially in the 19gos and early 2000s.
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The rise of the corporate sector created a new actor in OAB politics. The
Association had been dominated by two groups: the traditional elite of pres-
tigious lawyers who had dominated the profession since the beginning, and
the OAB’s organizational elite of elected Bar Jeaders who occupied important
posts within the Association and were responsive to the great mass of mem-
bers. With the rise of the corporate law firms, a third elite made up of business
lawyers from large law firms entered the picture.

These three elites struggled as the OAB dealt with two issues that arose
as a result of globalization and the rise of the corporate sector: (1) the rules
governing pro bono practice and (2) the regulation of foreign law firms and
their relationship with Brazilian firms. The struggles took place within the
complex federal structure of the OAB with various actors seeking to secure
rulings at levels most favorable to their claims. This meant that some issues
remained at state level while others ended up in the OAB’s Federal Council.

The first case arose because the large law firms, influenced by global trends,
wanted to create pro bono units but ran into opposition from the Sao Paulo
State Bar Association who voted to ban the practice to protect the solo prac-
titioners and small law firms that constitute the bulk of the Bar’s member-
ship business lawyers, joined by prestigious representatives of the traditional
legal elite, challenged the ruling, Bar leaders, however, fought to maintain the
ban on pro bono, which their constituency feared threatened a lucrative legal
and market for lawyers under Sdo Paulo’s judiciary system. After considerable
debate, the alliance of traditional and business lawyers could strike a compro-
mise with the Sdo Paulo Bar Association under which pro bono was allowed
but only for NGOs without resources to hire lawyers. This compromise lasted
for more than a decade until the Federal Prosecutor’s Office challenged the
ban on pro bono for individuals. Faced with a possible constitutional proceed-

ing, the Federal Council of the OAB weighed in, suspended the Sao Paulo
ban on individual pro bono, and announced that it would allow this practice
in the future.

In the second regulatory debate, some among the new corporate elite
wanted the OAB to outlaw alliances between foreign law firms and local firms.
The controversy arose after a few Brazilian corporate law firms had created for-
mal alliances with foreign firms, including some that were licensed to practice
foreign law in Brazil and others operating outside the country. Once again the
issue erupted in Sdo Paulo, home of most of the large law firms. Many of the
large firms favored strict restrictions on such alliances and supported actions
of the Sdo Paulo Bar that punished several firms for establishing alliances.

However, large firms benefiting from this practice disagreed and sought
a ruling from the Federal Council. This generated a debate on the issue of
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foreign firm alliances with some large-law firm leaders pushing for draconian
restrictions and others proposing more limited ones. Some members of
the Fraditional elite weighed in, supporting some but not all the proposed
reétrlctions. With the Sdo Paulo business law elite split and the traditional
elite not in favor of all the proposed restrictions, the issue could not be
contained at the state level and gravitated to the Federal Council. In the
face of strong opinions on all sides of the issue, the Federal Council issued a
very general opinion stating that permanent and visible alliances with foreign
firms licensed to operate in Brazil were not allowed but leaving room for
other kinds of relations both with such firms and those outside the country.

E. Competing Interests, Local Institutions, and Diverse Interactions
across Borders Affect the Diffusion of US Practices and Ideologies:
The Case of Pro Bono

In Chapter 7, Sa e Silva extends the regulatory debate concerning the rise of
pro bono in Brazil referenced in the proceeding section to provide a more
comprehensive examination of how globalization has influenced the develop-
ment of this increasingly important practice. By the time the global shift was
taking place and impacting the legal profession in emerging economies, pro
l‘)ODO ~ traditionally defined as free legal services for the poor — was be(;om-
ing a core institutional feature of US corporate law firms and access to justice
practices. But whereas this trend quickly saw correspondence among local
entrepreneurs in Brazil, pro bono found less chance to grow and prosper
among Brazilian corporate lawyers and law firms showing the limits to dif-
fusion of US practices and ideologies. Competing interests and institutions at
the local level, along with diverse interactions across the North/South border
have produced a unique meaning for pro bono in Sdo Paulo.

Initially, pressures from clients seeking to advance corporate social respon-
sibility projects and support from traditional elite lawyers allowed pro bono to
grow. But struggles for shares of the legal market at both the top and the bot-
tom of the bar’s structure constrained its institutionalization among corporate
lawyers and law firms. |

As indicated above, to mediate these conflicts, the bar enacted regulations
allowing pro bono services to be offered only to NGOs and in transactionai
matter.s, not litigation. And while law firms initially resisted these restrictions
over time some of them compromised with the bar leadership as part o’f
a wider bargain that also restricted the entry of foreign law firms into the
Brazilian legal market. Faced with this strong opposition by the bar and
some corporate elites, pro bono promoters responded by not only reinforcing
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pro bono, but also by developing strong alliances
oriented NGOs, and human rights advocacy
le for pro bono in Brazil than what
jurisdictions, where this practice

the “traditional” roots of
with public defenders, litigation-
groups. The result is a very different profi
tends to exist in the United States and other

focuses primarily on individual representation.
As indicated in the prior section, the deal struck in Sao Paulo limiting pro

bono to work for NGOs lasted for over a decade. But recently the Federal
Prosecutor’s Office’s threat to challenge the ban on individual representation
has led the OAB to void the restrictions. This leaves pro bono in Brazil at
a crosstoads, which can lead to many different forms of engagement among
both pro bono activists and corporate lawyers and law firms. These can be
more traditional or more innovative; more technical or more politicized; more

systematic or more ad hoc.

F Brazilian Law Schools Fail to Meet the Challenge of Globalization,
and Aspiring Lawyers Seek Alternative Paths to Acquiring
Needed Skills and Experience

shine a light on changes in legal education

In Chapter 8, Cunha and Ghirardi
e corporate law sector created demand for

i1 Brazil. The transformation of th
new skills. Corporate law firms and GC offices sought lawyers with basic legal

skills, knowledge of advanced areas of corporate and international economic
law, familiarity with global lawyering styles, and a grasp of business funda-
mentals. Brazilian law schools failed to respond to this demand. With minor
exceptions, the established law schools resisted changes. While a wave of new
ften by profit-seeking institutions, these new entrants
concentrated on low-level, mass legal education, replicating traditional curric-
ula and focusing on preparation for the bar exam. While a few law schools in
Rio and Sio Paulo have introduced innovative undergraduate law programs
and addressed global issues, the mass of law schools failed to respond to the

law schools was created, 0

new needs.
As a result, aspiring corporate lawyers had to seek alternative paths to gain

the capacities required by the new market. These paths included continuing
legal education programs which have proliferated, study abroad principally
in the United States, internships in foreign law firms, and in-house train-
ing. Some of the institutions that created new, internationally oriented law
undergraduate courses have also started offering MA programs and high-level
continuing education courses. They

local market demand for lawyers with n
continuing education has helped provi

thus meet a substantial portion of the
ew skills and knowledge. Although
de knowledge of advanced legal

Globalization, Lawyers, and Emerging Economies 27

sub}ec.ts it rarely if ever offers training in business fundamentals or global
]awyf?rmg styles. These capabilities are best found through foreign dg e
and internships as well as training programs directly offered (iné—r’houegrees
financed b'y law firms, including a growing number of executive eduz:Z' n
programs in the United States and United Kingdom that catér to a gl ll;)I;
clientele. Many students, having finished the undergraduate course in %O él
and 'often doing some work in corporate firms, have gone abroa(j for LIrjf\/IZl
and internships and many law firms now offer substantial in-house traininé S

G La;vyers Trained in WTO Law Find New Outlets for Their Skills in the
urge of Trade Remedies Generated by New Industrial Policies

Glezer, Dias, Brito, and Zanatta in Chapter g describe how Brazil’s entry int
the WTO created a demand for lawyers who could understand the V\;/Tl(;?
rules and defend Brazil’s interests in the organizations” dispute resolution S
tem. Lawyers were needed who could use WTO law to support Bra 'ls'?/s‘
exporters secking access to foreign markets and protect domesticP olic az'l 'ldnt
com'p]amts in the WTO. To meet this need, the Brazilian Minisfr ofyFongZ'Hs
Affairs, working with the private sector, created a program in Genyeva tot ain
lawyers from the public and private sector in WTO law. This project rtan;
a cadre of lawyers familiar with the mechanics of foreign tradepal1(]1 W?r(e)a} N
atnc; procedure. An elite group, trained in the Geneva Program and/or throu?gv}:
; :lm}; and work abroad, emerged. Most found work in large fullservice law
While the initial idea behind capacity building was to create a cad
9f law'yers who could work in the WTO itself, the decline of ;7\/'TO Ca} .
{nvolw'ng Brazil, and the need for legal expertise in other areas of tr'xdcf alses
including antidumping and customs law, has changed the profile of IC de
law bar and the work its members do. profieofhe rade
) The initial cz'xpacity—buil'di'ng .efforts actually created an oversupply of trade
aw experts. With WTO litigation work declining, these lawyers needed t
ﬁnc'l 9ther outlets for their skills. When New Developmental State industri (i
gohclles led to a tougher antidumping law, legal capacity that had -I]SD;:;
h?]e tc’)ped for WO litigation was adapted and deployed in trade remedy
igation and foreign trade consulting. Demands by Brazilian and forei
Ehents for répresentation in antidumping actions grew. WTO-trained law legr:
aseza(l)r;; ﬁitl:e 1;; t}.le Brazilian‘ trade remedy system and set themselvesyup
s conse 2 E‘S offering economic a%l(l business as well as legal analysis. Stim-
ed by this new demand, work increased and new organizational models

fo i
r legal practice emerged. The trade law bar has increased participation in
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global consulting networks, created “foreign desks” in large—soale lavi/ irbmsi
gone to work for firms specializing in government relations, and ho ’1elc
government agencies. These moves have ensured employment foi1 tde tri; e
law elite, helping to absorb the oversupply. A few lawtyejrs are added to 16
field from time to time, largely through in-house training. But most trade
lawyers do not predict major growth in the future.

H Corporate Lawyers Help Create the New Regime

Much of the GLEE study explores how changes in econo.mic policy 1e<‘1 to
legal changes which in turn generated demand fo'r new kinds of lawyerlng.
But there is another side to the story. As Sa e Silva ?nd Trubekl arguerl‘n
Chapter 10 of this volume, corporate lawyers did not sit back passwfely T/dlti
ing for technocrats and legislators to create thf? postglobal transformatlond ega
regime: they actively participated in the creation of Fhe new ?aws, prqce ures,
and institutions. To explore this issue, GLEE studied one important area —
telecommunications. Until 1990, telecommunications was a state }‘110110poly
and the sector was run by Telebras, a major state-owned enterprise. In the
1990s a decision was made to privatize the sector gnd seek forelgn 111vestrfnent.
To make the sector attractive to foreign investors, it was subjected to new OLm;
of regulation including the creation of a US-style regulatory agency caile
ANC?ITEl?é-looked at four incidents in the history of this process. The first
two stories focus on the transition between state 'mono.poly and a regulated
market (late 1980s-1997). They reveal two ways in which corporate. la\xlfyersl
contributed to that process. Initially, corporate 1awy§rs sought to provide eg;x
legitimacy and the necessary legal tools for ongoing atternp'ts 'to open ‘t (el
telecom sector: they engaged in creative interpretation of existing laws.‘m
produced suggestive drafts of administrative norms that could enable private
participation in the telecom sector. None of these efforts were sufficient to pro;
duce an atmosphere favorable to private investment. When‘ the? governmen
made a more decisive move to open the sector and seek fore'gn mvest‘ment, it
was convinced of the need to make a major change in Brazﬂ.}an laws in orfler
to make the sector more attractive to foreign inves‘rlors. This reform, \./Vthh
involved creating a regulatory structure based. on foreign app?oacbes to m'cll.us-
try regulation and administrative Jaw institutions not recognized 1r}1] Blrazi Elln
law, required a distinct kind of legal assistance. Corporate lawyer's elped the
government identify specialized professionals who could get the job done‘:.'
The third story focuses on the initial operation of the sector as an aspiring
regulated market operating under an imported legal structure (1998-2007).
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This time, corporate lawyers ensured that the previous legal reforms were
administered the way they were intended. Initially, the new legal forms con-
flicted with an enduring technocratic ethos held among ANATEL directors,
who had been socialized in the context of the Telebras system. By under-
taking opaque and idiosyncratic regulatory practices, which translated into
demands that companies saw as exceeding legitimate regulatory concerns,
these old-style technocrats tried to pour the old wine of developmentalism
into the new bottles of the regulatory state. But by imposing legal constraints
on regulatory discretion through the use of Courts and administrative pro-
ceedings, corporate lawyers curbed the powers of these technocrats. At the
end of this period, with regulation operating under stricter legal constraints
and ANATEL placing more value on the law and legal reasoning, corporate
lawyers had acquired considerable professional power, which they could use
to place substantive constraints on the workings of the agency and drive the
sector toward the original aspiration of a regulated market in which private
companies exercised substantial discretion.

The fourth story focuses on the changing scene in the sector with the
emergence of a new developmental state in the late 2000s. Now, reinvigo-
rated state activism informed by concerns for social inclusion and industrial
development led to new demands on the companies and new challenges
to the legal infrastructure inherited from the 19gos. Corporate lawyers have
resisted these moves by continuous legal mobilization and production of
market-friendly legal ideologies. But they confront a more effective state
apparatus and increased social and public participation in the sector, poten-
tially limiting their ability to resist the new policies. There is a tension
between two approaches: resistance and challenge to the legitimacy of the
procedures used and new demands being made, and pragmatic advocacy
which accepts the legitimacy of government action and seeks the best deal
possible in that context. The outcome of this struggle is unclear. Yet it shows
that the rise of a new developmental state is changing the context in which
corporate lawyers act and may influence their orientations in ways that
challenge the some of the theories concerning lawyers and globalization.

This final chapter, therefore, provides a fitting conclusion to this volume.
As indicated at the outset, the GLEE project’s primary goal is to open a
new field of study in Brazil and other emerging economies, as opposed to
resolving the complex questions raised by our research regarding the evolving
relationship between the emergence of a new and increasingly defined
corporate legal hemisphere and broader issues of economic, political, and
social development. We hope that Brazilian and international scholars will
be inspired by the work we have done here to pursue these questions.
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Corporate Law Firms
The Brazilian Case

Daniela Monteiro Gabbay, Luciana Ramos,
and Ligia Pinto Sica

I INTRODUCTION

In the nearly three decades since 19qo, the corporate law sector in Brazil has
been dramatically transformed. The number of firms has more than doubled,
firms have grown substantially in size, and the methods of management and
operation and have all been revolutionized. Prior to the early 199os, the cor-
porate legal sector in Brazil mostly consisted of small firmns focused on serving
local clients. Today, the sector includes a combination of fullservice corpo-
rate firms as well as specialized boutiques, each serving large domestic and
foreign companies.!

As Chapter 1 addresses, many of these developments resulted from a “global
shift” in the Brazilian economy that occurred in the early 1990s and resulting
in a set of major legal changes. For instance, at that time, Brazil began moving
away from the centralized, state-dominated, and closed economy model that
had prevailed since the 1930s. Facing a financial crisis and a sluggish econ-
omy, the country sought to revive growth by opening to the world economy,
attracting foreign investment, and privatizing many state-owned enterprises.
These developments were accompanied by a legislative “boom” that created
new areas of law designed to govern these newly privatized sectors, to attract
additional foreign direct investment, and to stimulate domestic investment.
New regulations were passed, creating the need for professionals capable of
operating in areas such as capital markets, infrastructure, telecommunica-
tions, energy, arbitration, competition, and mergers and acquisitions (M&A).
These changes, along with the increasing presence of national and multina-
tional corporations and foreign investors in the market, altered the demand for

! For an analysis of the growth of foreign lawyers in Brazil and their partnerships with local
Brazilian firms, see Krishnan et al. (2014).




