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ABSTRACT

This article examines the extent and nature of the use of foreign law in constitu-
tional adjudication in common law systems outside the United States, with special ref-
erence to Australia. Demonstrating that the courts of other common law jurisdictions
use foreign case law readily, naturally, and for a variety of purposes, the article reaches
two broad conclusions: (1) as a generalization, other common law countries do not
share the concern about the legitimacy of comparative precedents that manifests itself
in the United States; and (2) as a consequence, other common law countries necessar-
ily share with the United States an interest in the methodology of comparative consti-
tutional law, in order to avoid its misuse. Throughout this article, a series of three
decisions handed down by the High Court of Australia over the course of the 1990s is

used as a case study to give the arguments context and greater substance.

INTRODUCTION

This article deals with one particular aspect of comparative constitutional
law: recourse by domestic courts to foreign law and legal experience in the
course of deciding constitutional cases. Comparative constitutional law has
other uses as well, of course. It is an essential tool for understanding the gover-

nance systems of other countries and, therefore, the countries themselves."' It is

*Professor of Law, University of Melbourne; Arthur Goodhart Visiting Professor of Legal
Science, University of Cambridge, 2005-2006; Ph.D., LL.B., B.A., University of Melbourne. In an
earlier form, this article was delivered as a public lecture at the Indiana University School of
Law—Bloomington, during my visit to the school as the George P. Smith II Professor of Law, in
March and April of 2005. I owe thanks to many people for that opportunity, not least Dean
Lauren Robel and George Smith II himself. In finalizing the article, I benefited greatly from
questions asked during the lecture and comments received afterwards. I also received helpful re-
search assistance from Megan Donaldson, for which I express my appreciation.

1. Carnes Lorp, THE MoperN Prince: WHAT LEaDERs NEED TOo KNow Now 28 (2003) (noting
the stress placed by Aristotle on political leaders “learning about other states as well as one’s own,
including lessons that might be gleaned from their domestic politics”).
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inevitably engaged in any constitution-making process,” with Iraq only the most
recent example, although one which has also served to focus new attention on
the nature of the challenge.” My subject is deliberately confined to courts, how-
ever, and to their use of foreign law. It thus also excludes recourse by domestic
courts to international law, for assistance in resolving constitutional questions.”
Although a parallel phenomenon, now tending to converge with the use of for-

eign law,’ the consideration of international law by national courts raises some-

2. There is a vast literature, which tends to be regional, because of differences in the constitu-
tion-making experience. To substantiate the point, however, in relation to different countries, see
D.M. Davis, Constitutional Borrowing: The Influence of Legal Culture and Local History in the Re-
constitution of Comparative Influence: The South African Experience,1 INT'L]. Consr. L. 181, 185-89
(2003); Nicuoras R.L. Havsom, Constitution Making and Nation Building, in FEDERALISM IN A
CHANGING WORLD — LEARNING FrROM Eacu Other 216 (Raoul Blindenbacher & Arnold Koller
eds., 2003); Fiy1 Constitution ReEviEw ComMm'N, Towarps A UNitep Future g 1.10 (1996). In
Bhutan, King Jigme Singye Wangchuck told a special session of the Lhengye Zhungtsho on
March 21, 2005, shortly before the public release of the draft Constitution, that the Constitution
drafting committee had “studied the Constitutions of more than 50 other countries. . . . [N]ot to
copy other Constitutions but to study and adopt what was good and relevant for Bhutan.” Kinley
Dorji, Draft Constitution to Be Distributed to All Bhutanese, KuenseL ONLINE, Mar. 23, 2005, http://
www. kuenselonline.com/modules.php? name=News&file=article&sid=5207.

3. Davip L. PaiLLips, PowEr-SHARING IN [RAQ (Council on Foreign Relations, Council Special
Report No. 6,2005) (appending an analysis of “Federalism and Autonomy Arrangements” poten-
tially then relevant to the constitution-making task of the National Assembly), available at http://
www.cfr.org/content/publications/attachments/Iraq_CSR.pdf. See also Brendan O’Leary, Power-
Sharing, Pluralist Federation, and Federacy, in THE FuTure oF Kurpistan IN IraQ 47 (Brendan
O’Leary et al. eds., 2005).

4. Australian examples may be found in a series of judgments of Justice Michael Kirby.
Newecrest Mining (WA) Ltd. v. Commonwealth (1997) 190 C.L.R. 513, 657, 661; Kartinyeri v.
Commonwealth (1998) 195 C.L.R. 337, 386. Other members of the High Court of Australia have
expressly rejected the use of international law for this purpose. For a recent, vigorous rebuttal, see
Al-Kateb v. Godwin (2004) 78 A.L.J.R. 1099, 1112—15 (McHugh, J.). For a more detailed account of
the debate within the High Court of Australia, see The Honorable Justice Michael Kirby AC
CMG, High Court of Austl., International Law—The Impact on National Constitutions, Ad-
dress at the American Society of International Law Seventh Annual Grotius Lecture (Mar. 30,
2005), available at http://www.hcourt.gov.au/speeches/kirbyj/kirbyj_30mar05.html.

5. Convergence is occurring in a variety of ways, including reliance on both sources without
clearly distinguishing between them in judgments and scholarship, and in the ambiguous status of
supra-national courts from the standpoint of countries that are not parties to the supra-national
arrangement. E.g., The Honorable Justice Michael Kirby AC CMG, High Court of Austl., Inter-
national Law—The Impact on National Constitutions, Address at the American Society of Inter-
national Law Seventh Annual Grotius Lecture (Mar. 30, 2005), available ar http://
www.hcourt.gov.au/speeches/kirbyj/kirbyj_30mar05.html; Roper v. Simmons, 543 U.S. 551, 125
S. Ct. 1183 (2005). For the latter, consider the treatment of decisions of the European Court of
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what different questions of principle and method,’ affecting analysis of both its
use and misuse, which distinguishes it from foreign law for present purposes.
Reference by courts to foreign law in determining constitutional questions
is presently a controversial practice in the United States. The controversy should
be kept in perspective, however. Reference to foreign law in the course of consti-
tutional adjudication in the United States is not a recent phenomenon,’ nor is it
confined to the Supreme Court.® Most members of the current Court have re-
ferred to comparative sources, at some stage, for a reason other than to dismiss
the legitimacy of reliance on them.” At least four justices also have made extra-
judicial remarks that appear to endorse the use of comparative constitutional
law in some circumstances."” Based on present indications, it seems likely that
references by U.S. judges to foreign law will increase, if cautiously, although
changes pending in the composition of the Supreme Court make prediction

risky.

Human Rights as foreign law in Lawrence v. Texas, 539 U.S. 558 (2003), and as international law in
Al-Kateb, 78 A.L.J.R. at 1112-15. Logically, the characterization of the Supreme Court of the
United States is preferable in this instance.

6. Arguably, the claims of international law are stronger, deriving from membership of the
international community and, in some cases, from commitments to international norms accepted
by other branches of government, on behalf of the country as a whole. These points of distinction
also help to explain the resistance to it: as potentially a much more intrusive influence on domestic
law (if influence is allowed), which also circumvents the legislative role of Parliament in common
law parliamentary systems. By contrast, the weaker claims of foreign law are generally recognized
in the indirect manner in which it is used, through a process of reasoning that lies entirely within
the discretion of the court.

7. Harold Hongju Koh, Foreword, On American Exceptionalism, 55 Stan. L. Rev. 1479, 1513
(2003).

8. Margaret H. Marshall, Speech, “Wise Parents Do Not Hesitate to Learn From Their Children”:
Interpreting State Constitutions in an Age of Global Jurisprudence, 79 N.Y.U. L. Rev. 1633, 1641
(2004).

9. Koh, supra note 7, at 1514.

10. Justice Stephen Breyer, Keynote Address at the Ninety-Seventh Annual Meeting of the
American Society of International Law (Apr. 4, 2003), 72 97 Am. Soc’y InT’L L. Proc. 265 (2003);
Ruth Bader Ginsburg, Looking Beyond Our Borders: The Value of a Comparative Perspective in
Constitutional Adjudication, Keynote Address at the First National Convention of the American
Constitution Society (Aug. 2, 2003), iz 22 Yare L. & PoL’y Rev. 329 (2004); Justice Sandra Day
O’Connor, Keynote Address to the 96th Annual Meeting of the American Society of International
Law (Mar. 15, 2002), in 96 Am. Soc’y INT’L L. Proc. 348 (2002); William H. Rehnquist, Constitu-
tional Courts—Comparative Remarks, in GERMANY AND 11s Basic Law: Past, PRESENT AND FUTURE:
A GerMaN-AMERICAN SymposiuM 411 (Paul Kirchhof & Donald P. Kommers eds., 1993).
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[t is fair to say, however, that the practice is currently somewhat constrained,
in both substance and extent."' The series of recent cases that served as a catalyst
for the latest round of debate on the merits or demerits of comparative constitu-
tional law in the courts assists to make the point. The references to foreign law

"are careful and

in Atkins v. Virginia,"* Lawrence v. Texas," and Roper v. Simmons
sparing. All three nevertheless attracted particular attention on this ground, and
the reaction was vigorous."” Both the attention and the reaction might be attrib-
utable in part to the divisive nature of the moral questions at issue in these par-
ticular cases.'® Disagreement over the standard by which “cruel and unusual
punishment” is to be measured, for the purposes of the Eighth Amendment, was
an additional complication in Azkins and Roper. However, the distinctive charac-
ter of these particular cases is not a complete explanation. Speaking for the
Court, Justice Scalia also took specific issue with a relatively mild reference by
Justice Breyer to comparative experience in Printz v. United States,"” a federalism
case. [tis apparent that, while selective use of foreign law to assist in determining
constitutional questions clearly attracts interest and, in some cases, support in

the United States,' it attracts considerable opposition as well. The opposition

11. The practice of comparative law analysis is perhaps also constrained in kind. See Vicki C.
Jackson, Narratives of Federalism: Of Continuities and Comparative Constitutional Experience, 51
Duke L.J. 223, 247-54 (2001) (noting the tendency of the Court to refer to “constitutional prac-
tice” rather than to the decisions or the reasoning of foreign courts).

12. 536 U.S. 304 (2002).

13. 539 U.S. 558 (2003).

14. 543 U.S. 551, 125 S. Ct. 1183 (2005).

15. Joan L. Larsen, Importing Constitutional Norms from a “Wider Civilisation”: Lawrence and the
Rehnquist Court’s Use of Foreign and International Law in Domestic Constitutional Interpretation, 65
Omio St. L.J. 1283 (2004); Michael D. Ramsey, International Materials and Domestic Rights: Reflec-
tions on Atkins and Lawrence, 98 Am. J. INT'L L. 69 (2004); Justice Antonin Scalia, Foreign Legal
Authority in the Federal Courts, Keynote Address at the Ninety-Eighth Annual Meeting of the
American Society of International Law (Apr. 2, 2004), in 98 Am. Soc’y INT’L L. Proc. 305 (2004);
Richard Posner, No Thanks, We Already Have Our Own Laws, LecaL. AFr., Aug. 2004, at 41-42,
available at http://www.legalaffairs.org/issues/July-August-2004/feature_posner_julaug04.msp;
Roger P. Alford, In Search of a Theory for Constitutional Comparativism,52 UCLA L. Rev. 639 (2005).

16. Atissue in the cases were, respectively, the imposition of the death penalty for mentally re-
tarded criminal defendants; the criminalization of homosexual activity between consenting
adults; and the use of the death penalty against juveniles.

17. Printz v. United States, 521 U.S. 898, 921 n.11 (1997).

18. See Mark Tushnet, The Possibilities of Comparative Constitutional Law, 108 YaLe L.J. 1225
(1999) [hereinafter Tushnet, Possibilities|; Vicki C. Jackson, Holistic Interpretation, Comparative
Constitutionalism, and Fiss-ian Freedoms, 58 U. Miam1 L. Rev. 265 (2003); Vicki C. Jackson,
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comes not only from scholars and commentators, but from within the Court it-
self," as well as, most recently, from segments of Congress.”’

At the risk of oversimplifying what is a typically rich and robust U.S. de-
bate, the opposition is based upon one or both of the following grounds. The first
concerns the legitimacy of the use of foreign precedent in constitutional adjudi-
cation at all. This is the ground on which Justice Scalia objected to the reference
to German federal practice in Printz,” when he wrote that comparative analysis
is “inappropriate to the task of interpreting a constitution, though it was of
course quite relevant to the task of writing one.”” The second ground of oppo-
sition is the potential for abuse or, less pejoratively, misuse, of foreign law, in
terms of either judicial or comparative method. There are elements of this cri-
tique in Roper: in Justice O’Connor’s implicit criticism of the weight accorded to

foreign law in the Court’s opinion”

and in Justice Scalia’s portrayal of the
Court’s use of foreign law as selective and acontextual.* These two grounds of
opposition to the use of foreign law are distinct, unless the methodological prob-
lems prove insuperable, thus undermining legitimacy in another way.

In this article I do not dwell further on the debate on these issues in the United
States, which is well canvassed in a large and growing literature. Rather, my pur-
pose is to examine the use of foreign law in constitutional adjudication elsewhere
in the common law world with particular reference to Australia. | make two ar-
guments in particular. The first is that, as a generalization, other common law
countries do not share the concern that manifests itself in the United States about
the legitimacy of the use of comparative precedents. The difference is so stark that

it raises a further question for comparative constitutional inquiry—why this is so.

Comparative Constitutional Federalism and Transnational Judicial Discourse, 2 INT'L ]. Consr. L. 91
(2004); Anne-Marie Slaughter, Judicial Globalization, 40 Va. J. InT’L L. 1103 (2000); Anne-Marie
Slaughter, A Global Community of Courts, 44 Harv. INT’L L.J. 191 (2003); Mark Tushnet, Inzerpret-
ing Constitutions Comparatively: Some Cautionary Notes, with Reference to Affirmative Action, 36
Conn. L. Rev. 649 (2004) [hereinafter Tushnet, Cautionary Notes|.

19. See, e.g., Atkins v. Virginia, 536 U.S. 304, 347-48 (2002) (Scalia, J., dissenting) (rejecting the
views of the “world community” as “irrelevant,” and stating, “[I]t is a Constitution for the United
States that we are expounding . ...”). Similarly, in Lawrence v. Texas, 539 U.S. 558 (2003), Justice
Scalia dismissed references to foreign law as “meaningless dicta.” Id. at 598.

20. See, e.g., H.R. Res. 97, 109th Cong. (2005); S. Res. 92, 109th Cong. (2005); Constitution Res-
toration Act of 2005, H.R. 1070, 109th Cong. tit. IT (2005).

21. Printz, 521 U.S. 898.

22.1d. at 921 n.11.

23. Roper v. Simmons, 125 S. Ct. 1183, 1215-16 (O’Connor, J., dissenting).

24. Id. at 1225-29 (Scalia, J., dissenting).
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The second argument follows logically from the first; it is that other common law
countries necessarily share with the United States an interest in the way in which
foreign law is used or, to put the point negatively, in avoiding its misuse. Typically,
however, the methodology by which foreign legal sources are selected and used by
common law courts in constitutional adjudication has attracted little more atten-
tion than any other aspect of judicial reasoning. Judges have dealt instinctively
with the issues that arise, with results that, predictably, are mixed.

This somewhat uncritical use of foreign law presently faces several chal-
lenges. One is a by-product of the closer scrutiny of comparative method in the
United States: identifying standards that, as they become acknowledged else-
where, threaten the legitimacy of the use of foreign law unless the standards are
met. This challenge is reinforced by a related controversy over the creativity of
the role of judges and by some resurgence of nationalism. A second, more be-
nign challenge comes from the turn against universalist assumptions within the
discipline of comparative law itself, both generally and with particular reference
to constitutional law,” demanding a more sophisticated comparative method
sometimes described as dialogical.”® A third challenge, of a different kind, stems
from concern about cost and delay in litigation, which can be exacerbated by un-
necessary citation of foreign sources. One possible outcome, of which signs al-
ready are emerging, is a more self-conscious use of foreign law by common law
courts, which may limit the practice while reinforcing its acceptability.”

To give these abstract arguments greater substance, | use as a case study a
series of three decisions handed down by the High Court of Australia over the

25. For a helpful survey of such comparative law trends, see David Nelken, Comparatists and
Transferability, in ComparaTIVE LEcAL STUDIES: TRADITIONS AND TRANSITIONS 437 (Pierre Legrand
& Roderick Munday eds., 2003). See also Esin Oriict, Tue Extema o Comparative Law ch. 11
(2004); Ruti Teitel, Comparative Constitutional Law in a Global Age, 117 Harv. L. Rev. 2570 (2004)
(reviewing ComPARATIVE CoNsTITUTIONALISM: Casks AND MaTERIALS (Norman Dorsen et al. eds.,
2003)).

26. See Sujit Choudhry, Globalization in Search of Justification: Toward a Theory of Comparative
Constitutional Interpretation, 74 Inp. L.J. 819, 836, 855-66 (1999) [hereinafter Choudhry, Toward a
Theory] (defining dialogical interpretation); Sujit Choudhry, The Lochner Era and Comparative
Constitutionalism, 2 INT'L J. Const. L. 1, 4 (2004) [hereinafter Choudhry, The Lochner Eral; Sarah
K. Harding, Comparative Reasoning and Judicial Review, 28 Yavre J. INT'L L. 409, 424-38 (2003).

27. See, e.g., Practice Direction (Citation of Authorities), (2001) 1 W.L.R. 1001 (Eng.), available
at http://www.hmcourts-service.gov.uk/cms/814.htm [hereinafter Practice Direction]. I am in-
debted to Eugene Fidell for drawing the Practice Direction to my attention.
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course of the 1990s.” In these decisions, the Court accepted that the Australian
Constitution protects, by implication, a measure of freedom of political commu-
nication and settled the main contours of the doctrine. As will be seen, these are
exceptional cases in Australian constitutional law, from the standpoint of both
doctrine and judicial method. They are useful for present purposes, however, be-
cause they presenta range of differentissues that were resolved with the assistance
of comparative law in a range of different ways. It may be acknowledged that the
extent of the reference to comparative law in the early stages of the development
of the new doctrine is greater than may be expected in cases in which Australian
law is more settled. Indeed, it is obvious from the case study itself that the refer-
ences to comparative law decline as the Australian doctrine becomes established.
Nevertheless, both the manner and the ease of reference to comparative law in
these cases is sufficiently representative of the methodology of the High Court in
resolving other, less novel questions to justify the use of these cases in this way.”
The structure of the rest of the article is as follows. In Part I, I outline the con-
stitutional background against which the three cases that constitute the case study
were decided and identify the principal legal questions presented in each. Parts I1
and III deal, respectively, with the use and misuse of comparative constitutional
law in which I explore, in turn, the challenges of legitimacy and method. Each
part begins by examining the relevant challenge in principle, before turning to the
case study to determine how the challenge is regarded and met, through an anal-
ysis of the extent and nature of reliance by the High Court of Australia on com-
parative constitutional law. Each part also incorporates its own conclusion. The
relative lack of concern about the legitimacy of the recourse to comparative law
that is manifested in these cases, standing as proxy for practice in common law
countries more generally, prompts speculation in the conclusion to Part II about
the reasons for the difference in this regard between the United States and the rest
of the common law world. The examination in Part III of the manner of the use
of comparative constitutional law by the High Court of Australia enables some
tentative conclusions to be drawn about how common law courts go about this
task and about the strengths and weaknesses of the methodology that typically is

employed. A final brief conclusion makes a necessary disclaimer: the article is de-

28. Lange v. Australian Broad. Corp. (1997) 189 C.L.R. 520; Theophanous v. Herald & Weekly
Times Ltd. (1994) 182 C.L.R. 104; Australian Capital Television Pty. Ltd. v. Commonwealth
(1992) 177 C.L.R. 106.

29. See, e.g., Austin v. Commonwealth (2003) 215 C.L.R. 185; APLA Ltd. v. Legal Servs.
Comm’r (NSW) [2005] HCA 44.
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signed as a contribution to the beginning, rather than to the end, of academic in-
quiry into the theory and practice of comparative constitutional law in common

law countries, which is still in a relatively early stage.
I. FrReepoM oF PoLiticaL CoMMUNICATION IN AusTRALIA: A CasE STuDY

A brief explanation of the Australian constitutional framework may assist
to put the case study in context. Like the United States, Australia has a written,
entrenched Constitution, which is interpreted and applied by the courts, exercis-
ing an undisputed function of judicial review. The principal purposes of the
Constitution, when it came into effect at the beginning of the twentieth century,
were to establish a federation and to provide a framework for the institutions of
the new, national government, the Commonwealth of Australia. The framers of
the Australian Constitution drew extensively on the U.S. Constitution for the
design of the federation, aspects of the authority of the federal judiciary, and the
structure of the Constitution.” In one important departure from the U.S. model,
however, which is relevant for present purposes, they established the highest
court, the High Court of Australia, as a court of final appeal in matters of both
federal and state jurisdiction®' and thus capable of declaring the common law for
the whole of Australia. In another departure from the U.S. model, the framers
did not include a Bill of Rights, although they indulged in a brief and somewhat
confused flirtation with a version of the Fourteenth Amendment.”” Subsequent
desultory attempts to alter the Constitution to provide a greater measure of
rights protection have failed.* Australia, unique among common law countries,

continues to adhere to the essentially Diceyan position® that rights are ade-

30. See J. A. La Navzg, THeE MakiNG oF THE AusTraLIAN ConstrTuTioN 24-26 (1972); John
Reynolds, A. I. Clark’s American Sympathies and His Influence on Australian Federation, 32 Austra-
LiaN L.J. 62 (1958).

31. Consr. § 73 (Austl.).

32. Cheryl Saunders, Protecting Rights in the Australian Federation, 25 ApeL. L. Rev. 177, 184-86
(2004).

33. Id. at 188-91.

34. The effect of the doctrine of parliamentary sovereignty, famously articulated by A.V. Dicey,
was mitigated, in his view, by (at least) two factors. One was the character of a representative leg-
islature itself: “the permanent wishes of the representative portion of Parliament can hardly in the
long run differ from the wishes of . . . the electors . . ..” A.V. Dicey, INTRODUCTION TO THE STUDY
or THE Law oF THE ConstrTuTtioN 83 (10th ed. 1959). The other was the role of the courts, to
whom it fell to interpret statutes enacted by Parliament, applying common law principles and in-
voking the “spirit of legality.” Id. at 175, 264, 414.
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quately protected by representative, responsible government and by the com-
mon law.*

The institutions of national government for which the Australian Constitu-
tion provides include an elected bicameral legislature and an executive branch of
government, drawn from the legislature in accordance with the principles of re-
sponsible government. The question of whether the Constitution impliedly pro-
tects political communication and, if so, the nature and extent of the protection
depends on these provisions. One of the most important is the requirement in
the opening words of Section 24 of the Australian Constitution that “[t]he House
of Representatives shall be chosen directly by the people.”

There are three core cases through which the present doctrine of freedom of
political communication emerged.”® The first, Australian Capital Television Propri-
etary Ltd. v. Commonwealth,” was decided in 1992. It involved a challenge to the
validity of Commonwealth legislation® that prohibited paid political broadcasts
in the period leading to a Commonwealth, state, or local election as long, at least,
as the Commonwealth government made the necessary regulations to activate the
legislation in respect of a particular election. If the legislation was so activated, it
also required broadcasters to provide free time for election broadcasts, to be allo-
cated on a basis which tended to favor the established parties.”” One basis for the
challenge was that, by impeding the flow of information about parties and candi-
dates, especially at election time, the legislation interfered unacceptably with the
operation of the institutions of representative and responsible government estab-
lished by the Constitution and with their underlying “fundamental premise” of
popular control through electoral processes.*” The principal questions for the
court thus included the following: is there a necessary link between representative

government and political communication generally or at an election time? If so,

35. See RoBerT MENZIES, CENTRAL POoWER IN THE AUSTRALIAN CoMMONWEALTH 49-55 (1967)
(providing a classical explanation of the Australian position).

36. With the benefit of hindsight, however, the doctrine can be seen to have roots in earlier
cases, including Davis v. Commonwealth (1988) 166 C.L.R. 79. Each of the three core cases also had
a companion case, to which I will make only incidental reference. These were, respectively, Na-
tionwide News Pty. Lrd. v. Wills (1992) 177 C.L.R. 1, Stephens v. W. Australian Newspapers Ltd.
(1994) 182 C.L.R. 211, and Levy v. Victoria (1997) 189 C.L.R. 579. Subsequent cases have elabo-
rated particular aspects of the doctrine. See, e.g., Coleman v. Power (2004) 78 A.L.J.R. 1166.

37. Australian Capital Television Pty. Ltd. v. Commonwealth (1992) 177 C.L.R. 106.

38. Australian Broadcasting Act, No. 33 (1942).

39. Australian Capital Television, 177 C.L.R. at 132 (Mason, C.].).

40. Id. at 110 (argument for the plaintiff television corporation).
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could the Court, after a period of ninety years, imply protection for the freedom
from the Constitution? What were the contours of the freedom in this case? What
was protected? Was the protection unlimited or restricted, and, if restricted, in
what respects? What was the role of the Court itself in determining whether the
freedom had been infringed? Finally, there was the question presented by the dis-
pute immediately before the Court: did the restrictions actually imposed by the
challenged legislation offend an implied freedom?

A majority of the Court held that freedom of political communication was
indispensable to representative, responsible government.” By implication, it
therefore was protected by the Australian Constitution. The freedom protected
communication “in relation to public affairs and political discussion”" between
elected representatives and the people, and between the people themselves.*
The degree of protection was not absolute but required a balance to be struck be-
tween the impact of a challenged restriction on political communication and the
competing public interest." In the final analysis, this was a task for the Court.”
The challenged legislation failed the test and was wholly invalid.*

The second decision, in Theophanous v. Herald & Weekly Times Ltd.," came
two years later. This time, the implied constitutional freedom was raised by a
media proprietor in defense to an action of defamation, brought by a serving
member of the Commonwealth Parliament, whose performance in that capacity

had been the subject of critical media comment. The action was brought in the

41. See id. at 14647, 169, 212. Justice McHugh agreed in the outcome, but limited his decision
to political communication during the election period. See id. at 227-31. Justice Brennan generally
concurred with the existence of the freedom, but dissented on the details of the freedom and its
application to the facts. See id. at 162. Justice Dawson dissented. /d. at 177, 202-03.

42. Id. at 138. The formulation differs in other judgments, including in both Australian Capital
Television and Nationwide News Pty. Ltd. v. Wills (1992) 177 C.L.R. 1. Analyzing the variations in
Theophanous, the joint judgment concluded that “discussion of government and political matters”
was a formulation that had the support of five justices in the earlier cases. Theophanous v. Herald
& Weekly Times Ltd. (1994) 182 C.L.R. 104, 121. See also Lange v. Australian Broad. Corp. (1997)
189 C.L.R. 520, 560 (reapplying the formulation discussed in Theophanous).

43. Australian Capital Television, 177 C.L.R. at 139, 212; Nationwide News, 177 C.L.R. at 74.

44. See Australian Capital Television, 177 C.L.R. at 143, 157-58, 169, 217, 235.

45. Id. at 144.

46. While the majority invalidated the legislation as a whole, Justice Brennan would instead
have invalidated the sections of the legislation restricting communication during state elections on
grounds of an implied state immunity. See id. at 164; ¢f. at 241 (McHugh, J., dissenting). Justice
McHugh also would have held section 95C, dealing with territory elections, valid. /d. at 246.

47. Theophanous, 182 C.L.R. 104.
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state of Victoria, where the law of defamation is based in the common law. The
defenses to a defamation action then available at common law were restrictive.
In particular, the defense of qualified privilege required reciprocity of interest
between those making and receiving a communication.* Typically, this was not
present when a communication was made to the public at large*’ and thus was of
little assistance to the media. Accordingly, the argument for the defendant
sought to persuade the Court that the recently implied constitutional freedom of
political communication necessitated the development of a new defense in cir-
cumstances where the freedom applied.”

In Theophanous, the Court thus faced several new questions. The first was
whether the constitutional freedom could affect legal relations between individ-
ual citizens, up to this time grounded solely in the common law, given the source
of the freedom in the provisions of the Constitution establishing the institutions
of representative government. If the answer was yes, further questions arose
about the nature of the interaction between the Constitution and the common
law, the requirements of any new defense to defamation, and the parties against
whom it would be available.

In a bitterly divided Court, a bare majority of four justices held that the im-
plied freedom applied where a claim in defamation arose from a publication
that, inter alia, concerned members of Parliament and related to the perfor-
mance of their public duties.” On such “an occasion of qualified privilege,” a
new defense necessarily was derived from the Constitution itself.”” Three of the
majority justices held that where the constitutional freedom applied, publication
would not be actionable where defendants could establish that they were un-
aware of the falsity of the material published, that they did not publish it reck-
lessly, and that the publication was reasonable under the circumstances.” The
fourth member of the majority, Justice Deane, would not have required a pub-

lisher to establish either absence of recklessness or reasonableness.” He expressly

48. Id. at 133.

49. Id.

50. Id. at 119 (quoting paragraphs from the Further Amended Defense, in which the elements
of the new defense were stated).

51. Id. at 140, 179-80.

52. Id. at 140-41. See also id. at 185 (Deane, J., concurring).

53. Id. at 140-41.

54. Id. at 188 (Deane, J., concurring).
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acknowledged, however, that there was majority support only for the more lim-
ited defense and joined in the orders proposed in the joint judgment.”

The third, and for present purposes final, case again raised the scope and na-
ture of the implied freedom in the context of a defense to an action in defama-
tion. The plaintiff in Lange v. Australian Broadcasting Corp.>® was a former Prime
Minister of New Zealand. The defendant was the Australian national broad-
caster. The suit was brought in the state of New South Wales, where the law of
defamation is codified. However, the adequacy of the common law defenses was
canvassed, both in argument and in the reasons of the Court.”” The composition
of the Court had changed, and the opportunity was used effectively to reopen
the argument in Theophanous on the ground that it lacked a “binding statement
of constitutional principle,” which weakened its authority.”® Potentially, there-
fore, the full range of doctrinal questions was before the Court once more: the
existence and scope of the implied freedom; its effect on the common law gov-
erning private relations; and its consistency with the existing defenses under the
law of defamation.

In an unusual, single, unanimous judgment reconciling, at least for the mo-
ment, the divisions in the Court, the freedom was affirmed.” As in the earlier
cases, the rationale for the freedom remained the imperatives of the constitu-
tional provision for representative and responsible government, although the
scope of the constitutional command was more narrowly conceived by reference
to whatever was “necessary for the effective operation of that system of represen-
tative and responsible government provided for by the Constitution.”® Once
again, the freedom was not unlimited: a law that burdened it would not be un-
constitutional so long as it was “reasonably appropriate and adapted to serve a le-
gitimate end the fulfilment [szc] of which is compatible with the maintenance of

the constitutionally prescribed system of ... government.”® The question that

55. Id.

56. Lange v. Australian Broad. Corp. (1997) 189 C.L.R. 520.

57. Id. at 524, 575.

58. Id. at 554, 556.

59. Id. at 560.

60. Id. at 567.

61. Id. In a variation in the more recent case of Coleman, a majority of the Court held that the
relevant question should be whether a challenged law is “reasonably appropriate and adapted to
serve the end of public order i a manner that was compatible with the system of representative
and responsible government prescribed by the Constitution.” Coleman v. Power (2004) 78 A.L.J.R.
1166, 1175 (McHugh, J., concurring) (emphasis added).
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had most deeply divided the Court, regarding the jurisprudential character of
the freedom and its relationship with the common law, was resolved in So-
lomonic fashion. The freedom operated only as a limitation on power, but as the
common law could not be “at odds” with the Constitution, the Court itself
would mold this doctrine to the necessary extent,” taking advantage of its capac-
ity as the final arbiter of the common law. The new “extended” common law de-
fense of qualified privilege would be available to the publisher of a political
communication to a large audience, as long as the publication was reasonable in
all the circumstances.” The precise link between this new defense and the Con-

stitution was, however, left unclear.
II. Use orF CoMPARATIVE CONSTITUTIONAL AW
A. Theoretical Framework

There are two particularly prominent themes in the opposition to the use of
foreign experience by courts in the course of constitutional adjudication. The
first concerns the legitimacy of recourse to foreign sources that came into exist-
ence after the Constitution was made or which, presumably, could have had no
influence on its making.® The second focuses on the methodological challenges,
suggesting that appropriate use is unachievable because, for example, the neces-
sary level of understanding of the foreign law in context is unattainable,” or the
premises of the enterprise are misguided, insofar as they assume convergence on
an ideal constitutional system.® Significant though these methodological issues
are, it is convenient to postpone them until Part IIT and to focus here on opposi-
tion in principle, grounded in concern about legitimacy, to the use of compara-
tive legal sources by courts.

Opposition to the practice on the ground of legitimacy alone varies with the

purpose and degree of recourse to comparative experience. While there have

62. Lange, 189 C.L.R. at 566.

63. Id. at 574.

64. See generally Justice Antonin Scalia, Foreign Legal Authority in the Federal Courts, Key-
note Address at the Ninety-Eighth Annual Meeting of the American Society of International
Law (Apr. 2,2004), in 98 Am. Soc’y InT’L L. Proc. 305 (2004) (discussing the legitimacy of using
foreign legal authority); Alford, supra note 15 (discussing the use of constitutional comparativism
in the United States).

65. Posner, supra note 15.

66. Teitel, supra note 25, at 2584.



50 CHERYL SAUNDERS

been various attempts in recent years to categorize the uses of foreign law in the
course of constitutional adjudication, so as to analyze their significance more ef-
fectively, they do not fully cater to the diversity of the ways in which courts refer

67

to the constitutional law and experience of other jurisdictions.” One simple

model conceives of the uses of foreign legal experience along a spectrum, rang-

6% of comparative

ing, at one end, from what has been described as “soft use
law—in which the court places no reliance on foreign experience in reaching its
final conclusions—to, at the other end, what might be described as “hard use” of
comparative law—in which foreign experience plays a more significant role in
the reasoning of the court. Toward the soft end of the spectrum we find a variety
of practices: passing references to foreign experience; presentation of empirical
information about how principles or practices urged on the court have worked
elsewhere, to enable the court to evaluate competing domestic options; and use
of a foreign legal rule or judicial argument to define or justify consideration of
an issue, which is then resolved by reference to domestic sources. Toward the
hard end of the spectrum are uses of foreign law that more actively shape the
conclusions ultimately reached by the court. These include: the borrowing of
reasons of other courts; reliance on foreign law to support or to assist with the in-
terpretation or application of a constitutional provision; and empirical recourse
to foreign experience in a manner that is used to justify transplantation of the
foreign rule, institution, or practice.

By and large, no one objects to the use of comparative experience at the tip
of the soft end of the spectrum. The real debate concerns the other end. There,
the objection rests on the conception of a constitution as a quintessentially na-
tional instrument, drawing its force as superior law from the initial and ongoing
agreement of the people and evolving organically over a lengthy period of time
in response to national perceptions, national needs, and national values. A court
interpreting such an instrument, it is argued, should not use in any substantive
way standards, principles, or practices emanating from sources outside the con-

stituted nation, at least without explaining how the decision to do so can be jus-

67. One of the most influential attempts has been Mark Tushnet’s three-fold categorization of
uses as “functionalist,” “expressivist,” and “bricolage.” See Tushnet, Possibilities, supra note 18. See
Larsen, supra note 15 (distinguishing between “expository,” “empirical,” and “substantive” use,
and further dividing “substantive” into “reason-borrowing” and “moral fact-finding”).

68. Taavi Annus, Comparative Constitutional Reasoning: The Law and Strategy of Selecting the
Right Arguments, 14 Duke ]. Comp. & InT’L L. 301 (2004).
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tified, and, perhaps, how such use of foreign law fits within an accepted theory
of constitutional interpretation.

While the device of the spectrum is useful at one level, it does not fully cap-
ture the complexity of the use of foreign experience by courts in which the prac-
tice is commonly used. The significance of foreign experience in the reasoning of
a court is only one measure of use. To take an obvious example, it does not indi-
cate whether the foreign subject matter is viewed positively or negatively, or, in
crude functional terms, whether it is adopted, adapted, or rejected. The purpose
of recourse to foreign experience offers another different, if related, dimension
with direct relevance to legitimacy. In this context, a distinction may be drawn
between constructive use, where foreign experience is used for guidance in some
way (whether positive or negative), and the reflective use of comparative law as
a technique that “awakens judges to the potential latent in their own legal sys-
tems”® and gives them a degree of “distance,”” while offering “experience of so-
lutions that have proved successful but also, scarcely less valuable, experience of
solutions that have for any reason proved unsatisfactory.””" Yet another dimen-
sion focuses attention on the nature of the foreign source from which insight is
drawn. While the source may be the interpretation of a legal text, the application
of a legal rule, the structure of a legal institution, or empirical evidence of for-
eign practice, it may equally be an interpretative method, an ideological value, or
a step in the process of analogical reasoning.

Some of the recent literature seeks to explain the phenomenon of the use of
comparative constitutional law through the metaphor of dialogue. Dialogue is
currently in vogue in constitutional law. It emerged initially as a description
(and defense) of the effect of the structure of the Canadian Charter of Rights and
Freedoms (the Charter) on relations between the courts and the elected branches
of government;” it offers similar potential to describe the effect of the somewhat

different structures for the protection of rights in the United Kingdom and New

69. Aharon Barak, The Supreme Court, 2001 Term—Foreword: A Judge on Judging: The Role of a
Supreme Court in a Democracy, 116 Harv. L. Rev. 16, 111 (2002).

70. Giinter Frankenburg, Critical Comparisons: Re-thinking Comparative Law, 26 Harv. INT'L
L.J. 411 (1985).

71. Lord Bingham of Cornhill, The Break with the United Kingdom and the Internationalisation of
the Common Law,in CENTENARY Essays For THE Hican CourT oF AusTraLia 82, 84 (Peter Cane ed.,
2004).

72. Peter W. Hogg & Allison A. Bushell, The Charter Dialogue Between Courts and Legislatures,
35 Oscoope HaLL L..]. 75 (1997).
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Zealand;™ and it has been invoked by Barry Freidman as an explanation of the
role of the courts in judicial review in the United States.”* Its application in compar-
ative constitutional law also appears to be sourced in Canada. Justice ’Heureux
Dubé, then of the Supreme Court of Canada, used the term in 1998 in reference
to the process whereby “judgments in different countries increasingly build on
each other,” distinguishing “dialogue” from “reception” by emphasizing mutu-
ality and reciprocity.”

In its adjectival form, in the context of comparative constitutional law, the
term is now principally associated with the work of Sujit Choudhry, who has
used it to steer a path between particularist and hegemonic approaches to the use
of foreign law, avoiding the pitfalls of functionalism and universalism.”® The
principal characteristic of the dialogical approach, as developed by Choudhry, is
its “use as a way of facilitating greater understanding of one’s own legal sys-
tem.””” This is more than the contrast between constructive and reflective use,
however; dialogue also takes account of the multiple layers of meaning that may
potentially be drawn from foreign legal sources and acknowledges the possibili-
ties of both similarity and difference. Thus, on this approach, as I understand it,
while the insights of comparative constitutional law may serve to highlight dif-

ferences from the comparator jurisdiction, they may reveal similarities as well.
B. Application to the Case Study

These distinctions have very little bearing on the acceptability, in principle, of
foreign experience in the courts of other common law countries, although it will
be necessary to return to them again in the context of method. As a generalization,
the courts in these jurisdictions refer to comparative experience readily and
openly, for purposes that traverse the entire spectrum of potential uses of legal au-

thority that might be of assistance in the resolution of a constitutional matter.

73. Stephen Gardbaum, The New Commonwealth Model of Constitutionalism, 49 Am. J. Comp.
L. 707,710 (2001).

74. Barry Friedman, Dialogue and Judicial Review, 91 Micn. L. Rev. 577 (1993); Barry Fried-
man, The Importance of Being Positive: The Nature and Function of Judicial Review, 72 U. CIN. L.
Rev. 1257 (2004).

75. Claire L'Heureux-Dubé, The Importance of Dialogue: Globalization and the International Im-
pact of the Rehnquist Court, 34 Tursa L.J. 15,17 (1998).

76. Choudhry, The Lochner Era, supra note 26, at 52-54.

77. 1d. at 52.
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The case study illustrates both the prevalence and familiarity of the practice.
Every judge, in each of the three cases, referred in one way or another to foreign
legal experience, in many instances in support of key conclusions in the resolu-
tion of the case and in the evolution of the new doctrine. The range and depth of
the use of comparative experience is notable. Equally significant is the fact that,
despite the controversy that accompanied these cases, no party, and no judge,
challenged the legitimacy of the use of comparative law, although differences
about the meaning and relevance of particular sources emerged on key issues.”

I will postpone to Part III a more detailed consideration of the methodology
of the Court, in order to focus instead on the use of foreign law in these cases by
reference to some of the analytical tools to which reference has already been
made: the significance of foreign experience in the reasoning of the Court; the
acceptance or rejection of a foreign example; the constructive or reflective pur-
pose of recourse to foreign law; and the nature, level, and range of the sources
used. To make the exercise more manageable, I confine the analysis to the use of
foreign law in resolving the four most important doctrinal questions presented
to the Court by these cases. The first was whether a freedom of political commu-
nication could be implied from the constitutional provision for the institutions
of representative democracy and, if so, the scope of the freedom. The second was
whether the freedom was absolute or limited in some way and, if so, how. The
third concerned the nature of the impact of the freedom on private relations
under the common law. The fourth required the identification of the elements
of a new defense to an action in defamation, whether drawn directly from the
Constitution or based in the common law.

In relation to the first two questions, the use of foreign law was most exten-
sive in Australian Capital Television and its companion decision, Nationwide
News. The different context in which these questions were revisited in Theoph-
anous encouraged further recourse to foreign authority, not only for doctrinal
purposes, but in relation to divisions now evident within the Court over the
character of the Australian Constitution and the scope of the judicial role in re-
lation to it. The threshold questions of the existence and scope of the freedom

were in issue yet again in Lange. By this time, however, there was a sufficient

78. In Australian Capital Television, Justice McHugh took the counsel for the Commonwealth to
task for placing emphasis on comparisons for which “no valid analogy exists” and failing to rely
on the Constitution of the United States, which he considered “a more valid analogy” for the pur-
pose of determining whether the challenged legislation infringed the implied constitutional free-
dom. Australian Capital Television Pty. Ltd. v. Commonwealth (1992) 177 C.L.R. 106, 240—41.
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body of Australian case law, forged in the light of comparative experience, to
make further reference to foreign law an unnecessary diversion on these first
two questions, although not the latter two.

The question whether the Australian Constitution protects, by implication,
ameasure of freedom of political communication depends, first, on the existence
of a necessary link between freedom of communication and the institutions of
representative democracy and, second, on the willingness of the Court to draw
such an implication from the Constitution. The two issues are logically con-
nected in the sense that, if the first is found, the second must follow, as long, at
least, as the issue is justiciable. Foreign sources played a critical role in establish-
ing this key link, in the absence of any directly relevant Australian law.” To sup-
port its assertion of the “fundamental importance, indeed the essentiality, of
freedom of communication . . . in the modern system of representative govern-
ment,” the majority turned to case law from Canada, the United Kingdom, the
United States, and the European Court of Human Rights,*" as well as to several
foreign legal texts.*” Inevitably, these sources offered conclusions reached as
steps in an argument toward a different end, under different constitutional ar-
rangements. They were, in effect, deductions about the behavior of similar gov-
erning institutions, drawn from logic, history, or both, influenced by a shared
belief in the value of freedom of speech. A speech by Lord Simon of Glaisdale,

on which several members of the Court relied,” is broadly typical:

79. There was indirectly relevant Australian authority, however, on a range of analogous issues,
one of which raised, albeit in a different context, the importance of information in a democratic
society. Commonwealth v. John Fairfax & Sons Ltd. (1980) 147 C.L.R. 39, 52. See also Davis v.
Commonwealth (1988) 166 C.L.R. 79. See also the Australian cases cited by Justice Guadron in
Australian Capital Television, 177 C.L.R. at 212 nn.4-6.

80. Australian Capital Television, 177 C.L.R. at 140 (Mason, C.].), 168 (Deane & Toohey, J].), 211—
12 (Gauxdron, J.), 231 (McHugh, J.). See also Nationwide News Pty. Ltd. v. Wills (1992) 177
C.L.R. 1, 31 (Mason, C.J.), 47-48 (Brennan, J.), 74-75 (Deane & Toohey, J].).

81. A list of thirteen principal foreign cases on which the Court relied for this point is conve-
niently collected in the judgment of Chief Justice Mason in Australian Capital Television, 177
C.L.R. at 140.

82. Australian Capital Television, 177 C.L.R. at 139 (citing ArcHiBaLD Cox, THE COURT AND THE
ConstituTion 212 (1987)); Theophanous v. Herald & Weekly Times Ltd. (1994) 182 C.L.R. 104,
124 (citing Eric Barenpt, FrReepoM oF Speech 152 (1985); ALexanpErR MEIKLEJOHN, PoLiticaL
Freepom 42 (1960)).

83. Australian Capital Television, 177 C.L.R. at 139 (Mason, C.J.), 211-12 (Glaudron, J.), 231
(McHugh, ].); Nationwide News, 177 C.L.R. at 31 (Mason, C.].), 47-48 (Brennan, J.).
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People cannot adequately influence the decisions which affect
their lives unless they can be adequately informed on facts and ar-
guments relevant to the decisions. Much of such fact-finding and
argumentation necessarily has to be conducted vicariously, the

public press being a principal instrument.**

The link thus established, the question of interpretative method remained.
On this point, foreign experience was used in two different ways. First, the Su-
preme Court of Canada had, in a series of cases before the adoption of the Charter
of Rights and Freedoms, implied protection for freedom of speech and expression
from the British North America Act of 1867.® While obviously not binding, these
decisions offered a precedent, which “by parity of reasoning”® could support the
technique of implication in Australia, although the Australian freedom was more
limited to political communication.” Second, the novelty, in Australian terms, of
implying into the Constitution a value akin to a right stimulated a debate about
the nature of the Australian Constitution and the philosophy of rights protection
on which it was based, which implicitly, and in some cases explicitly, sought to un-
derstand Australia by reference to constitutional understanding elsewhere. This
debate revealed a division of views within the Court that eventually was papered
over in Lange, although underlying tensions remain.

According to one account, “ultimate sovereignty” in Australia lies with the
Australian people, at least since formal recognition of the end of the legal sover-
eignty of the British Parliament in the Australia Acts of 1986.% It followed that
elected representatives exercise their powers on behalf of the sovereign people,
to whom they are accountable, and for whom a free flow of information is “in-

dispensable.” There is (almost) no reference to foreign sources on this point,”

84. Attorney-General v. Times Newspapers Ltd., [1974] A.C. 273, 315 (H.L. 1973) (appeal
taken from Q.B.).

85. The cases are identified and analyzed in Australian Capital Television, 177 C.L.R.at 141, ina
way that is careful not to claim more for them than the contemporary context allowed.

86. Nationwide News, 177 C.L.R. at 50.

87. Australian Capital Television, 177 C.L.R. at 140-41; Nationwide News, 177 C.L.R. at 48-50.

88. Australian Capital Television, 177 C.L.R. at 138.

89. Id.; see also Theophanous v. Herald & Weekly Times Ltd. (1994) 182 C.L.R. 104, 173-74
(Austl.).

90. But see id. at 180 n.37 (citing James Madison, Report on the Virginia Resolutions, in 4 Tug DE-
BATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION 259

(Jonathon Elliot ed., 2d ed., ].B. Lippincott & Co. 1861) (1836)).
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although a debt to the tradition of constitutionalism associated with the United
States is obvious, if only implicit. In the first instance, this understanding of the
relationship between a sovereign Australian people and their elected representa-
tives served to justify the majority’s preferred interpretation of the constitutional
provision for representative government and representative democracy as pro-
tecting freedom of political communication.” Once this step was taken, how-
ever, the general provenance of the freedom as implied from the institutional
structure, rather than as an expressed right, caused the Australian arrangements
to be perceived as distinctive”—a perception with which the Court grappled
from this time on, not always consistently.

The competing account expressly repudiated any similarity between the au-
thoritative foundations of the Australian Constitution and those of the United
States.” Unlike the Constitution of the United States, “[t]he legal foundation of
the Australian Constitution is an exercise of sovereign power by the Imperial
Parliament.” The Australian Constitution was a statute, albeit “a statute of a
special kind.””> Any implications to be drawn, therefore, “must appear from the
terms of the instrument itself.” This different understanding of the nature of
the Constitution went beyond the juridical character of the instrument and the
interpretative method appropriate to it, to the political philosophy on which it
was based, which, again, was identified with the aid of comparative method.
The Australians placed “faith in the democratic process to protect. . . citizens
against unwarranted incursions upon the freedoms which they enjoy,”” follow-
ing the British, rather than the U.S., model.”

This mixed use of foreign sources is typical of a dialogical approach. They
appear at some, but not all, steps in the reasoning of the various judges; some are
used in support of a particular proposition while others are distinguished and
dismissed; and in some instances the references are perfunctory, but in most

cases they play a significant, although not determinative, role. The resulting

91. See Australian Capital Television, 177 C.L.R. at 240-41.

92. See Theophanous, 182 C.L.R. at 125, 167-68.

93. Australian Capital Television, 177 C.L.R. at 181.

94. Id.

95. Id. at 183.

96. Id. at 181.

97. Id. at 182.

98. Id. at 186; see also Theophanous v. Herald & Weekly Times Ltd. (1994) 182 C.L.R. 104, 193
(Austl.).
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doctrine and the justification for it are distinctively Australian. They are located
in a wider international constitutional tradition, however, through which under-
standing of them is enhanced.

In dealing with the second issue, of whether the freedom was absolute or
limited, foreign law was used somewhat more directly, for a functionalist pur-
pose. By definition, an implied constitutional freedom offers no guidance as to
any limits that may validly be placed on it apart from the rationale for the impli-
cation itself. Australian jurisprudence, developed in other contexts, was familiar
with the concept of freedom as necessarily limited in an ordered society” and
with the use of proportionality as a tool to determine when a law, directed to an-
other purpose, infringes a constitutional guarantee.!” But other jurisdictions
had longer and greater experience with the existence and nature of limitations
on freedom, in the context of constitutionally protected speech. The United
States was accepted as the closest analogy for this purpose.'”! Unlike Australia,
the Constitution of the United States provides express protection for speech; like
Australia, however, the resulting freedom is not expressly limited, requiring
courts to determine the existence and scope of any limitation in the absence of
constitutional text. Consequently, in Australian Capital Television, most majority
justices'” drew variously on U.S. authority in justifying the potential acceptance
of a limitation on the freedom by “laws of general application”;'” in distinguish-
ing between different types of restrictions and in identifying tests for the validity
of each;'" and in asserting the particular significance of restrictions on commu-
nication in the conduct of elections.'” In dissent on the application of the free-

dom to the particular legislation at issue in Australian Capital Television, Justice

99. See Theophanous, 182 C.L.R. at 150.

100. See id. at 151.

101. See Australian Capital Television, 177 C.L.R. at 240-41.

102. Cf.7d. at 217-18 (discussing regulation of political discourse).

103. Id. at 143 (citing Cohen v. Cowles Media Co. (1991) 59 L.W. 4773, 4775); id. at 169 (citing
Miller v. TCN Channel Nine Pty. Ltd. (1986) 161 C.L.R. 556, 557, 591, 597-98, 629-30; Red Lion
Broad. Co. v. FCC, 395 U.S. 367, 375-77 (1969)).

104. Id. at 144, 235 (citing Buckley v. Valeo, 424 U.S. 1, 15, 18 (1976)); Nationwide News Pty. Ltd.
v. Wills (1992) 177 C.L.R. 1, 77 (citing Miller, 161 C.L.R. at 567, 591, 597-98, 629-30; Red Lion, 395
U.S. at 375-77).

105. Australian Capital Television, 177 C.L.R. at 144 (citing Monitor Patriot Co. v. Roy, 401 U.S.
265, 272 (1971); Buckley, 424 U.S. at 15); id. at 241 (citing Mills v. Alabama, 384 U.S. 214, 219
(1966)); cf. id. at 150 (a different and more restrictive formulation by Justice Brennan ultimately
formed the basis of the present test, enunciated in Lange v. Australian Broad. Corp. (1997) 189
C.L.R.520,567).



58 CHERYL SAUNDERS

Brennan argued for a “margin of appreciation” for the Parliament, adapting a
familiar analytical tool of the European Court of Human Rights.'®

Foreign law played a different role again in the resolution of the last two of
the issues that were identified above: the relationship between the Constitution
and the common law and the contours of any new, constitutionally inspired de-
fense to an action in defamation. In relation to each of these, foreign law was
used largely, although not exclusively, to assist in shaping Australian doctrine by
reference to what it was not. Thus, while foreign solutions were, for the most
part, rejected, they nevertheless had an influence on the outcome.

The question of the relationship between the Constitution and the common
law was raised squarely'” for the first time by the defamation proceedings in
Theophanous and was confronted anew by the proceedings in Lange. By this stage,
courts elsewhere in the common law world had already dealt with analogous
questions. In the United States, it was clear that constitutional rights could affect
the common law through the medium of the state action doctrine, the application
of which in the context of defamation law had been popularized in common law
discourse through New York Times v. Sullivan.'™ In Canada, the Supreme Court
had held that the Charter did not apply in private litigation, but that the Court
would “apply and develop the principles of the common law in a manner consis-
tent with the fundamental values enshrined in the Constitution.”"” The applica-
tion of this doctrine in the context of defamation was already wending its way
through the Canadian courts when Theophanous was argued, and the decision of

10 was handed down

the Supreme Court of Canada in Hill v. Church of Scientology
in 1995, although it does not seem to have been cited in Lange.""" In the United
Kingdom, the common law of defamation was converging with the requirements
of the European Convention on Human Rights.'"? The freedom of political com-

munication implied by the institutional structure of the Australian Constitution

106. Id. at 159 (citing The Observer & The Guardian v. UK., App. No. 13585/8, 14 Eur. H.R.
Rep. 153,178 (1991) (Eur. Ct. H.R.)).

107. But see Nationwide News, 177 C.L.R. at 50-52; Australian Capital Television, 177 C.L.R. at
150. In both cases, Justice Brennan anticipates the issue.

108. 376 U.S. 254 (1964).

109. Retail, Wholesale & Dep’t Store Union v. Dolphin Delivery Ltd., [1986] D.L.R 174, 198.

110. [1995] D.L.R 129. Justice Brennan noted the decision in Theophanous in a different context.
Theophanous v. Herald & Weekly Times Ltd. (1994) 182 C.L.R. 104, 162.

111. Lange v. Australian Broad. Corp. (1997) 189 C.L.R. 520. For a South African decision that
was similarly overlooked, see Du Plessis v. De Klerk 1996 (3) SA 850 (CC).

112. E.g., Derbyshire County Council v. Times Newspapers, [1993] A.C. 534 (H.L.).
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differed from its counterpart in all three countries, both in provenance and scope;
however, comparison offers insights in different ways and at different levels, as
the decisions in Theophanous and Lange would show.

The majority in Theophanous used the reasoning in U.S. case law'"’

to sup-
port the view that the law of defamation, as applied, could inhibit freedom of po-
litical communication and that the constitutional freedom overrode the
common law to that extent.""* In Lange, the unanimous Court accepted the first
part of this conclusion'” but reversed, or at least blurred, the outcome on the sec-
ond,"® relying instead on its own authority as a general appellate court to keep
the common law in conformity with the Constitution."” The approach taken in
the United States toward the relationship between the Constitution and the
common law of defamation was distinguished from that of Australia on two dis-
tinct levels. First, the analytical device of state action was not necessary in Aus-
tralia given the High Court’s control over the single Australian common law.""*
More important still, however, was the juridical difference perceived by the
Court in Lange'” between the Australian freedom and the First Amendment
guarantee. The former was characterized as a limitation on power'” and the lat-
ter as a “free-standing right.”"*! This distinction has its roots in Australian case

law on the free trade provisions of the Constitution.'*

[t was elaborated upon in
Lange'” and in dissenting judgments of Justice Brennan in cases that preceded

Lange, in reaction against the U.S. experience.'”* Unconvincing though the

113. Theophanous, 182 C.L.R. at 130-31; id. at 177 (citing New York Times v. Sullivan, 376 U.S.
254 (1964)); id. at 181 (citing Hector v. Attorney-General (1990) 2 A.C. 312 (P.C.) (appeal taken
from Antigua); Derbyshire County Council,[1993] A.C. at 548).

114. Id. at 130-33, 166.

115. Lange, 189 C.L.R. at 556.

116. Id. at 556, 560, 562, 564, 566.

117. Id. at 566.

118. Id. at 563. The Court has continued to rely on its capacity to shape the common law to avoid
a constitutional resolution of cases that raise issues at the interface of the Constitution and the
common law. See John Pfeiffer Pty. Ltd. v. Rogerson (2000) 203 C.L.R 503.

119. Lange (following the dissent of Justice Brennan in Theophanous, 182 C.L.R. at 157.).

120. Id. at 560.

121. Id. at 563 (citing Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403
U.S. 388 (1971)).

122. Theophanous, 182 C.L.R. at 148 (Brennan, J.).

123. Lange, 189 C.L.R. at 563.

124. Nationwide News v. Wills (1992) 177 C.L.R. 1, 77 (Austl.); Australian Capital Television
Pty. Ltd. v. Commonwealth (1992) 177 C.L.R. 106, 150; Theophanous, 182 C.L.R. at 147-50; Cun-
liffe v. Commonwealth (1994) 182 CLR 272, 326-28.



60 CHERYL SAUNDERS

Lange conclusion is on this point, it fits well with at least one account of the Aus-
tralian constitutional tradition, framed by a written but thin Constitution,
which structures power but confers no rights.

If there was a relationship of some kind between the constitutional freedom
and the law of defamation, as the Court consistently found, despite the differ-

'% the defenses to defamation required examination by ref-

126

ences 1n its reasoning,

erence to constitutional norms. Foreign law was used, directly'” and

127 to survey the current law of defamation, in an unwitting demon-

indirectly,
stration of the interdependence of the various national bodies of common law.
And once the current law was found wanting, U.S. law was used, again nega-
tively, to assist in crafting the new Australian defense of “extended . . . qualified
privilege.”'”® The Sullivan test itself was rejected, on grounds that Justice Bren-
nan characterized in Theophanous as “a radical difference in the legal culture of

139 the test that eventually emerged

our two countries.”'? As in other countries,
from Australian deliberation on the question accorded greater weight to the
value of reputation.”! Significantly for present purposes, however, it was devel-
oped in Theophanous in explicit contrast to Sullivan. After a lengthy analysis, the
joint judgment in Theophanous, which with the support of Justice Deane consti-
tuted the shaky majority in the Court, explained its understanding of Sullivan as
requiring the plaintiff to establish “with convincing clarity” that the publication
was made “with knowledge of falsity or with reckless regard for . . . truth or fal-
sity.”"* The test thus preferred by Chief Justice Mason and Justices Toohey and
Gaudron shifted the onus onto the defendant and added an extra requirement of

reasonableness.'”® The Theophanous test was further modified in Lange, but

125. Lange, 189 C.L.R. at 556.

126. Id. at 570, 572.

127. Theophanous, 182 C.L.R. at 135 (citing New S. WaLes Law Rerorm Comm'N, Discussion
Paper No. 32, DEramartion para. 10.36 (1993)).

128. Lange, 189 C.L.R. at 572. See also Theophanous, 182 C.L.R. at 182 (using U.S. cases to support
Justice Deane’s view of the issues at stake in striking a balance between high-quality public advice
and free speech in defamation law).

129. Id. at 160; see also id. at 136 (drawing the same distinction, in somewhat more moderate
terms), 185 (rejecting the U.S. approach, but for the different reason that it did not go far enough).

130. See Hill v. Church of Scientology of Toronto, [1995] D.L.R.4th 129; Khumalo v. Holomisa
2002 (5) SA 401 (CC) (S. Afr.).

131. Theophanous, 182 C.L.R. at 134-35.

132. Id. at 134.

133. Id. at 140-41.
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without explicit reference to Sullivan.”* The influence of Sullivan thus was at-
tenuated, but it had influence, nevertheless.

These cases were unusual in the sense that, because the doctrine developed
through them was relatively new to Australian constitutionalism, they offered
fertile ground for the use of comparative experience. While the extent of use
may differ with the nature of the issues before the courts, the confident use of
foreign experience in these decisions is a feature of Australian constitutional ad-
judication in other, less striking, contexts."” Nor is Australia unusual in this re-
gard, by comparison with the rest of the common law world; if anything, the
limited range of the Australian Constitution diminishes the potential for refer-
ence to foreign law.

The dialogical use of foreign law in the manner illustrated by the Australian
case study is broadly representative of practice elsewhere. In Canada, for ex-
ample, a survey in 1985, shortly after the introduction of the Charter, identified
175 citations of foreign judgments by the Supreme Court of Canada and

seventy-one citations of foreign scholarship.'*

While the proportion may subse-
quently have declined, as Charter jurisprudence has become more settled, it re-
mains significant nevertheless.”” In South Africa, the practice was formalized in
the 1996 Constitution, which expressly authorizes the courts to take foreign law
into account in interpreting the bill of rights."*® In England, a Practice Direction
issued in 2001 recognizes that foreign law “can, if properly used, be a valuable
source of law . .. .”"* While a principal purpose of the Direction is to require ad-
vocates to justify their citation of foreign authorities in lower courts, whereas
previously no justification was formally required beyond that which applies to

reference to any legal authority, the change is directed to methodology, rather

134. Lange v. Australian Broad. Corp. (1997) 189 C.L.R. 520, 573-75.

135. See, e.g., Austin v. Commonwealth (2003) 215 C.L.R. 185 (citing legal authority from Can-
ada, India, New Zealand, the United Kingdom, and the United States in dealing with questions
ranging from federal immunities to judicial independence Justices).

136. H. Patrick Glenn, Persuasive Authority, 32 McGiLr L.J. 261, 296-97 (1987).

137. Bijon Roy, An Empirical Survey of Foreign Jurisprudence and International Instruments in
Charter Litigation, 62 U. ToronTto Fac. L. Rev. 99, 123-25 (2004) (estimating that in the years
1998-2003, sixty references to foreign jurisprudence were made in thirty-four of the 402 Charter
decisions of the Supreme Court of Canada).

138. S. Arr. Const. 1996 § 39(1)(c).

139. Practice Direction, supra note 27.
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14(

than use, and is driven by the practicalities of case management,'" rather than by

concern about legitimacy.
C. Why the Difference?: Some Hypotheses

The difference between the United States and other common law countries
with regard to the use of comparative constitutional law is itself a subject for
comparative inquiry of a reflective nature. It may be that the explanation is, in
part, pragmatic. The debate in the United States on the use of comparative con-
stitutional law has come at a time of a vigorous contest over the correct approach
to constitutional interpretation, with originalism as a strong contender. To fur-
ther complicate analysis of the source of the objection to comparative constitu-
tional law in the United States, many of the cases in which comparative material
has been used have required the court, in effect, to resolve divisive moral issues.
In other common law countries, more ready recourse to comparative experience
might be argued to be born of habit, developed during the time of empire and
never quite lost, thanks to the evolutionary process by which the empire itself
disappeared and the continuation of appeals to the Privy Council from many
countries well into the later twentieth century.

It is a mistake to dismiss this phenomenon in common law adjudication as
nothing more than the residue of history, however, because it has a contempo-
rary life of its own. There is no longer any hierarchical relationship between the
courts of different, independent common law countries, and foreign decisions
are clearly never a binding source of law."*! Each country has long since had its
own body of national common law, formally binding the nation’s courts through
the operation of the doctrine of precedent.'* Legislation, enacted by local legis-
latures, is by far the most important source of law in all countries. Each country’s

constitutional arrangements are distinctive, are regarded as peculiarly respon-

140. The Practice Direction also places similar controls on the citation of domestic sources. Com-
pare id. para. 9.2(i1) (requiring that the authority from another jurisdiction add that which cannot
be found in the local jurisdiction), with id. para. 6.1 (requiring that, within the local jurisdiction,
certain cases not be cited unless they establish a new principle or extend the present law).

141. The final avenue of appeal to the Privy Council from Australian courts was closed by the
Australia Acts in 1986. Australia Act, 1986, § 11. Appeals from New Zealand ended in 2004. For
a survey of the position in 2003, see Robin Cooke, Final Appeal Courts: Some Comparisons, Com-
MONWEALTH Law., April 2003, at 43, 47-49.

142. Sir Anthony Mason, The Break with the Privy Council and the Internationalisation of the Com-
mon Law, in CENTENARY Essays ror THE HicH CoURT oF AUSTRALIA, supra note 71, at 66, 69.
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sive to national needs, and are considered, in some fashion, to draw their author-
ity from the will of their respective peoples.'* And yet the practice of referring
to legal ideas, arguments, and solutions sourced outside as well as within the
country, with effect on the procedure and substance of the common law, the
principles of statutory interpretation, and the interpretation of constitutional
norms, remains deeply ingrained and broadly accepted. If anything, recourse to
foreign sources is increasing, in both extent and sophistication, as a byproduct of
information technology and under the influence of shared commitments in in-
ternational law. And the range of jurisdictions to which reference is made is
widening through the influence of civilian legal ideas on the United Kingdom as
amember of the European Union and an adherent to the European Convention
on Human Rights. The increasingly familiar use of the principle of proportion-
ality is one example of this influence at work.'*

It may be that the explanation lies in attitudes toward the nature of law,
rather than the nature of constitutional law. The distinction corresponds to what

Patrick Glenn has described as “law as enquiry”'® rather than, at least solely,

143. Popular sovereignty is most difficult to establish in relation to the former British colonies
that gradually became independent over the course of the 20th century: Australia, Canada, and
New Zealand. The variety of understandings and explanations of what has occurred are usefully
collected and analyzed in Peter C. OLiver, THE CoNsTITUTION OF INDEPENDENCE: THE DEVELOP-
MENT OF CoNsTITUTIONAL THEORY IN AUSTRALIA, CaNADA, AND NEW ZEALAND (2005). Explicit en-
dorsement of a form of popular sovereignty as authority for the Constitution can be found in
judicial decisions in both Australia and Canada. In relation to Australia, see Australian Capital
Television Pty. Ltd. v. Commonwealth (1992) 171 C.L.R. 106, 138. But see id. at 180-81. For some-
what weaker statements, to similar effect for present purposes, sce Kruger v. Commonwealth (1997)
190 C.L.R. 1, 41-42, McGinty v. W. Australia (1996) 186 CLR 140, 230, 275. But cf. Levy v. Victoria
(1997) 189 C.L.R. 579, 634 (describing the “opinion that the people of Australia are the ultimate re-
pository of sovereignty” as “not without conceptual and historical difficulties”). In relation to
Canada, see, e.g., Reference re Secession of Quebec (Secession Reference case) [1998] 2 S.C.R. 217,
264 (“The Constitution is the expression of the sovereignty of the people of Canada.”). In countries
where there was an explicit break with the United Kingdom the position is more straightforward:
the preamble to the Constitution of South Africa thus says that “We the people of South
Africa . .. adopt this Constitution as the supreme law . ...” S. Arr. Const. 1996 pmbl. Whatever
the analytical contortions required, each country now accepts and assumes that sovereignty is
sourced within itself, whether accepted as vested in the people or not.

144. The evolution of the doctrine in the United Kingdom is described in StaNLEY DE SmiTH,
Lorp WooLr & JEFFREY JowELL, JupiciaL REVIEW oF ADMINISTRATIVE AcTioN 593-607 (5th ed.
1995).

145. Glenn, supra note 136, at 288.
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"1 Law as enquiry is facilitated by the methodology of

“law as national response.
the common law. Courts administering the common law both before and during
the heyday of the nation-state have always drawn on a wide range of sources to
inform their decisions, including judicial decisions that are not binding but are
regarded as persuasive in some way. The practice proved to have value and to be
unobjectionable if used properly, with due regard to the formally binding
sources of law and subject to the usual mechanisms of appeal and review, public
deliberation in an adversarial context, and public delivery of reasons. Its exten-
sion to constitutional law may perhaps be regarded as more remarkable, butin a
sense was natural. Some countries do not have formal written constitutions.'"
Others, of which Australia is an example, supplement a written constitution
substantially by reference to the principles of the common law. And the consti-
tutional instruments themselves typically are cast in terms that enshrine systems
and principles at a level of some generality, suitable to the technique of law as en-
quiry."” The influence on constitutional law of the methods of common law rea-
soning is encouraged by the interdependence between these two sources of law
in most common law constitutional systems, both historically and in contempo-
rary adjudication.

The U.S. experience is different in several key respects. The Constitution is,
or at least was, distinctive. It is possible to argue, although not very persuasively,
that any urge to comparison can be satisfied by reference to the fifty jurisdictions
in the United States itself. The Constitution is not systemically intertwined with
the common law, a consequence of the duality of federal and state court struc-
tures. Two hundred years of constitutional interpretation have resulted in a rich
body of domestic constitutional law and in what Harold Koh has described as a
“distinctive rights culture.”'" The utility of law as enquiry is not so evident, and

its legitimacy is an easy prey for critics.

146. Id. at 284. As the terms suggest, the former is open-ended, seeking legal ideas (although not
binding law) from other useful sources, while the latter treats legal ideas as bounded by the
nation-state.

147. New Zealand, the United Kingdom, and Israel are the principal examples.

148. M. H. McHugh, The Judicial Method, 73 AustraLian L.J. 37 (1999).

149. Koh, supra note 7, at 1483.
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II1. Misust oF CoMPARATIVE CONSTITUTIONAL Law
A. The Challenges

The second principal ground of opposition to the use of comparative sources
in constitutional adjudication concerns methodology. This is potentially a more
serious issue for those common law countries in which the practice is readily em-
ployed. The debate in the United States has had the effect of focusing attention
on two distinct dimensions of the methodology of the use of comparative consti-
tutional law by courts: the process of judicial reasoning and the methodology of
comparative law. Each intersects with and may be further fueled by other in-
tense contemporary controversies over, respectively, judicial activism and what

"0 reflecting a new “apprecia-

has been described as “critical comparative law
tion of diversity.”"' Significant defects in either judicial or comparative method
have the potential to undermine the legitimacy of recourse to foreign law in con-
stitutional adjudication on grounds of misuse, rather than use.

In the rest of this section, I examine the question of methodology more
closely to identify some of the principal difficulties that arise. In Part B, I return,
one last time, to the case study to show how these difficulties emerged in that
context and how the High Court of Australia responded to them. In Part C, I
draw from the case study some tentative conclusions about the nature and sig-
nificance of the methodological challenges in common law countries that use
foreign law as a resource in constitutional adjudication. In that context, I note
that the English Practice Direction on the Citation of Authorities (Practice Di-
rection) is, in a sense, a response to a challenge of yet another kind to the use of
foreign law in courts below the level of the House of Lords, namely, the potential
of additional, unnecessary citations to add to cost and delay in litigation. While
the response is understandable in a jurisdiction now deriving external influences
on its law from both common law and European sources, I suggest that it does
not sufficiently allow for the complex ways in which foreign law in fact is used
in a system that accepts law as enquiry.

The manner in which foreign law is employed by judges is one dimension of
the methodological challenge presented by the use of foreign law in constitutional

adjudication. In dealing with it here, I want to define the field of enquiry nar-

150. Orct, supra note 25, at 215
151. Id. at 213.
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rowly, in order to isolate the particular, additional challenges for judicial method
from the use of foreign sources in constitutional adjudication, other than the ques-
tion of the legitimacy of using them at all, which was the subject of the earlier part.
I thus want to avoid as far as I can the host of questions about general judicial
method that notoriously arise in the course of constitutional litigation in relation
to, for example, interpretative method and the balance that a constitutional judge
should strike between stability and change. I note that the answers to these ques-
tions themselves vary between jurisdictions, and thus are both a subject for com-
parative enquiry and part of the context to be taken into account in the course of
comparative enquiry. I acknowledge also that it is not possible entirely to disen-
tangle interpretative method from the use of foreign legal sources, particularly
where foreign sources are used as a guide, or even a stimulus, to change."” For the
purposes of the present exercise, I therefore identify as a baseline a jurisdiction in
which the courts are cautious about their interpretative role, but recognize some
potential for constitutional evolution and, critically, accept that foreign experience
may sometimes assist them with their task. Conveniently, Australia represents
such a jurisdiction and did so even in the heyday (by Australian standards) of ju-
dicial creativity during the period of the Mason Court."™

On this limited basis, at least two questions of judicial method arise. The
first concerns the proper relationship between national law and any foreign legal
experience that seems relevant to an issue before a court. However open a court
may be to the influence of foreign law, the primary source of law by which it nec-
essarily is guided is the law of the jurisdiction of which it is part, for reasons
ranging from the imperatives of democratic government to the rule of law. The
role of foreign law is of a different order from that of domestic law. In the words
of President Chaskalson in State v. T. Makwanyane: “We can derive assistance

from . .. foreign case law, but we are in no way bound to follow it.”"*

152. See, e.g., Soulos v. Korkontzilas [1997] 146 D.L.R. 214, 239-40 (“Because of the clear state-
ment of the law recently set out by this Court, in my view . . . foreign cases are only useful insofar
as the policy they set out suggests that the law in Canada should be modified.”). This was not,
however, a constitutional matter.

153. Sir Anthony Mason was Chief Justice of Australia from 1987-95. His tenure thus coincided
with the first sustained period during which the High Court of Australia was free from the possi-
bility of appeal to the Privy Council. A series of landmark cases was decided during this period,
including the early cases dealing with the freedom of political communication but also including,
for example, Mabo v. Queensland (No. 2) (1992) 175 C.L.R. 1, in which the Court held for the first
time that the common law of Australia could recognize Aboriginal title to land.

154. State v. Makwanyane 1995 (3) SA 391 (CC) at 415 (S. Afr.).
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A second question for judicial method concerns the greater potential for
manipulative use of foreign legal sources. Most obviously, this might take the
form of unjustifiable selectivity in the choice of sources, by jurisdiction or by
item, deliberately or by inadvertence. Justice Scalia identified the problem in
typically colorful terms in his opinion in Roper: “To invoke alien law when it
agrees with one’s own thinking, and ignore it otherwise, is not reasoned decision-

71560 s well-

making, but sophistry.”" The phenomenon of “cherry-picking
recognized. Yash Ghai, for example, described the approach of Hong Kong
courts to foreign cases in the early years of the Hong Kong Bill of Rights as “not
very consistent; they are invoked when they support the position preferred by
the court, otherwise they are dismissed as irrelevant.”” Of course, selection of
sources emanating from a home jurisdiction can be manipulated as well, but the
practice can be more readily detected and the principles of selection are more set-
tled, if often difficult to apply.

A second, distinct dimension of the methodological challenges presented by
the use of foreign law in constitutional adjudication is inherent in the very activ-
ity of comparative law. First, and most obviously, there are threshold problems
of obtaining access to foreign sources and being able to use and understand
them, in terms both of language and the legal concepts used. But the central
challenge of comparative method is to understand the legal experience of other
jurisdictions in sufficient depth to be able to properly determine its relevance
and to include it in the reasoning process. This is a complication that, by and
large, is not present when a court relies on a variety of sources from within the
home jurisdiction. Notoriously, it demands understanding of the relevant con-
text from which a foreign comparative source derives, requiring consideration
of political, social, economic, historical, or other cultural factors. Arguably the
problem is exacerbated by the particular difficulty of acquiring contextual un-
derstanding of a constitution, which to a greater extent than other laws, is likely
to be embedded in the life of its national community and may have evolved over

an extended period of time.

155. Roper v. Simmons, 125 S. Ct. 1183, 1228 (2005) (Scalia, J., dissenting).

156. See generally Christopher McCrudden, A Common Law of Human Rights? Transnational Ju-
dicial Conversations on Constitutional Rights, 20 Oxrorp J. LecaL Stup. 499 (2000).

157. Yash Ghai, Sentinels of Liberty or Sheep in Wolf's Clothing? Judicial Politics and the Hong
Kong Bill of Rights, 60 Mop. L. Rev. 459, 479 (1997).
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B. The Case Study

Three issues in particular are raised by the use of foreign law in the course
of constitutional adjudication: the need for foreign law to be used appropriately
to inform, support, and supplement national legal sources; the greater potential
for manipulation of the use of foreign law by, for example, unjustifiable selection
of sources or jurisdictions; and the difficulty of adequately understanding for-
eign legal experience in context. The first two issues are associated with judicial
method and the third issue with comparative method.

In Awustralian Capital Television and the cases that followed it, the High
Court of Australia dealt adroitly with the relationship between national and for-
eign law, defusing potential controversy on this ground.

The question first raised starkly in Awstralian Capital Television about
whether the Australian Constitution protects political communication was not
driven, at least overtly, by consideration of foreign constitutional experience.
Rather, itcan be seen as a question suggested by the convergence of several strands
of earlier Australian constitutional doctrine. The most important of these strands
included: a series of cases in which the Court had given weight to the value of free-
dom of speech,'™ most recently in resolving a question about the federal division
of power;" two other long lines of cases in which the Court had implied limits on
power from other parts of the Constitution establishing other institutional struc-

tures;'®

and an earlier attempt, which had not been entirely unsuccessful, to per-
suade the Court to attach some further significance to the sections of the
Constitution providing for an elected legislature, to limit the discretion of Parlia-
ment in drawing electoral boundaries.'” Having suggested the question, how-
ever, in the face of a somewhat ill-considered law, these doctrinal sources were not

sufficiently on point to resolve it. This was, then, an instance of a question that was

158. See Australian Capital Television Pty. Ltd. v. Commonwealth (1992) 177 C.L.R. 106, 21112
(stating that in these cases the High Court had recognized “[t]he cruciality of the free discussion of
matters of public importance,” especially “in relation to elections . . . .”).

159. Davis v. Commonwealth (1988) 166 CLLR 79.

160. These include federalism and the separation of judicial power. The line of federalism cases,
as they stood in 1992, are examined in Australian Capital Television, 177 C.L.R. at 133-35. The
foundation case in which “negative implications” for the allocation of judicial power are drawn
from chapter III of the Constitution are The Queen v. Kirby (1956) 94 C.L.R. 254 and Aztorney-
General of Australia v. The Queen (Boilermaker’s Case) (1957) 95 C.L.R. 529 (P.C.).

161. Attorney-General ex rel. McKinlay v. Commonwealth (1975) 135 C.L.R. 1; see also the cases
cited in Australian Capital Television, 177 C.L.R. at 210.
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novel in Australian law, on which there was foreign legal experience that could as-
sistin its resolution. And once an implied freedom had been drawn from the con-
stitutional provision for representative democracy, an attempt to extend it to other
contexts, including defamation suits by members of Parliament, was inevitable.
Even so, the Court was cautious in the role that it accorded foreign law. It
cited Australian law where possible,' either alone or followed by foreign
sources.'” Foreign law almost always was used in support, rather than as direct
authority, for a step in judicial reasoning.'® In some instances, foreign law was
used indirectly, by citing the use of particular sources by earlier Australian

courts.'®

And reliance on foreign law diminished steadily through the cases as
the new doctrine became established in Australian law, providing a body of Aus-
tralian doctrine to which the Court could turn, if only, as in the case of the defa-
mation defense, in order to disagree with it.'*®

Equally important, however, was the overall influence of foreign law and
the manner in which it was exercised. In an earlier part of the article I sought to
identify different specific uses of foreign law in application to different issues.
Collectively, however, the usage typically was mixed and dialogical in character.
Through these three cases, the High Court developed a doctrine of Australian
constitutional law in a manner that was informed by foreign, as well as Austra-
lian, experience in a wide variety of ways. And as the doctrine evolved, it became
increasingly distinctive by contrast with foreign comparators in relation to, for
example, the rationale for the implication; its limitation to political communica-
tion; the tests for determining whether it is infringed; its juridical nature; its re-
lationship with the common law; and the requirements of the constitutional

defense to an action in defamation. While views within Australia differ about

162. See, e.g., Australian Capital Television, 177 C.L.R. at 142-43, 208, 210-11, 218, 229-30 (citing
Australian cases interpreting and applying the free trade provision, section 92, in support for the
concept of a limited freedom, and also developing a proportionality analysis derived again from
the “different context” of section 92).

163. See, e.g., Australian Capital Television, 177 C.L.R. at 140, 169, 212.

164. See, e.g., id. at 140 (“much the same view was taken in Canada”); id. at 144 n.27, (“| T |he com-
ment applies to our situation.”); Theophanous v. Herald & Weekly Times Ltd. (1994) 182 C.L.R.
104, 130 (“The correctness of that proposition has repeatedly been affirmed.”); id. at 182 (“The
point well made by ... .").

165. Theophanous, 182 C.L.R. at 169 (quoting Crandall v. Nevada, 73 US (6 Wall.) 35, 44 (1867),
as applied in the earlier High Court decision of The King v. Smithers (1912) 16 C.L.R. 99, 108-09).

166. See Lange v. Australian Broad. Corp. (1997) 189 C.L.R. 520, 57375 (referring only to Aus-
tralian case law in analyzing the required elements for an act of defamation).
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each of these aspects of the doctrine, their connection with both Australian law
and legal culture is unmistakable.

The approach of the High Court to the selection of the jurisdictions from
which it drew authority and, equally importantly, declined to draw authority is
more vulnerable to criticism. First, the range of jurisdictions on which most
members of the Court relied is narrow, confined principally to Canada, the
United Kingdom, and the United States, with some reference to the European
Court of Human Rights. No attempt is made to justify the selection, beyond the
rhetorical reference by Justice Gaudron to “other great democratic societies,”'
which is both too superficial and too sweeping to be useful. The selection is not
neutral (if neutrality is important). Nor was it adequate to sustain at least some
claims by members of the Court.'®®

On the other hand, the selection is entirely unsurprising, and the likely crite-
rion for selection seems obvious, although it was not articulated, possibly because
the justices did not consciously turn their minds to the question. These are the ju-
risdictions with which Australia typically regards itself as having most in com-
mon, generally, and in relation to questions of democracy and liberty, in
particular. It may be noted in passing that, for this reason, these are also the juris-
dictions with which Australian courts and lawyers are most familiar, thus dimin-
ishing the problems of contextual understanding, to which I return below. Given
the issues before the Court, a criterion for selection broadly along these lines is de-
fensible as long, at least, as the perception of similarity can be sustained.

But, on the assumption that the perception of broad community in constitu-
tional principle and practice, or something like it, was the applicable criterion, it
was not consistently applied. It was clearly satisfied by at least one other jurisdic-
tion, New Zealand, to which no reference was made and also, arguably, by
South Africa under the new constitutional regime that was established from
1993 following the fall of apartheid.'” Had the courts of a relevant but excluded
country reached a different conclusion on key steps in the majority argument
(which does not in fact seem to have been the case), the comparative exercise

would have been significantly flawed. And the converse also is true, although

167. Australian Capital Television, 177 C.L.R. at 211.

168. See id. at 142 (“In most jurisdictions in which there is a guarantee of freedom of
communication . . . it has been recognised that the freedom is but one element . . . in the constitu-
tion of an ‘ordered society’ . ...").

169. An Interim Constitution was putin place in 1993 and the final Constitution for the Republic
of South Africa came into effect in 1996.
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less serious from a methodological perspective. Failure to refer to a relevant sup-
porting authority that offers fresh insight does not constitute abuse, but may rep-
resent an opportunity lost. The Court in Lange overlooked cases in both
Canada'””and South Africa,"”! which bore on the question of the relationship be-
tween the Constitution and the general law in the context of defamation and
which, as I argue below, might have considerably assisted its reasoning.

Also questionable was the manner in which the Court in Australian Capital
Television treated the exclusion of particular jurisdictions. During its passage
through Parliament, the challenged legislation'”? had been referred to several
parliamentary committees, which had examined the regulation of paid political
broadcasts in a wide range of countries in Europe, Asia, and North America.
The Commonwealth pointed to these, in argument, as examples of countries
that, in various ways, restricted paid political advertising, despite having consti-
tutional regimes that protected freedom of expression.'” The majority justices
rejected the comparison, explicitly or implicitly,'”* while both Justice Brennan
and Justice Dawson, in dissent, referred to it favorably, if cautiously.””” The two
justices who rejected the comparison, Chief Justice Mason and Justice McHugh,
did so for somewhat different reasons, driven by their different conclusions
about the scope of the freedom. Justice McHugh distinguished the countries to
which the Commonwealth referred on the basis of the difference in their consti-
tutional instruments, which specifically authorized restrictions, whereas the
Australian freedom was a “paramount right” for a “limited purpose.”'”® Chief
Justice Mason, for whom the freedom had a broader reach and who recognized
some limits on it, had a more difficult task, but dismissed the relevance of the
comparison in passing.'”” It may well be that a convincing case for its dismissal

could have been made out by reference either to the characteristics of the Aus-

170. See Hill v. Church of Scientology of Toronto, [1995] 126 D.L.R.4th 129.

171. See Du Plessis v. De Klerk 1996 (3) SA 850 (CC).

172. Political Broadcasts and Political Disclosures Act 1991. For an outline of the act’s legislative
history, see Australian Capital Television, 177 C.L.R. at 129-31.

173. Australian Capital Television, 177 C.L.R. at 240.

174. Chief Justice Mason and Justice McHugh did so explicitly. See id. at 131, 240. Justices Deane,
Toohey, and Gaudron did not refer to it, but may be taken to have dismissed it as irrelevant to
their argument.

175. See id. at 154-55, 190.

176. Id. at 240.

177. See id. at 131.
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tralian freedom or to unacceptable flaws in the Australian legislation.'”® Failure
to make the case more clearly was careless, however, from the standpoint of
comparative method and exposes the reasoning of the majority to criticism in
this respect.

The third and final methodological issue is the adequacy of the understand-
ing of a foreign source on the part of a court to justify the use that is made of it.
The case study shows that the High Court was conscious of this difficulty at one
level. Some contextual complications had been diminished, in any event, by the
choice of comparator jurisdictions. In relation even to these broadly comparable
jurisdictions, individual justices made allowance for differences in constitu-
tional and legal context,'” for structural differences in court systems," and, oc-

! or the impact of practical considerations.'®

183

casionally, for cultural difference
They did not always do so when context may have been relevant,'” however,
and some of the comparative analysis was perfunctory.”® The significance of
such failings depends, however, once again, on use. Had a particular foreign so-
lution been borrowed for Australian purposes on the basis of a functionalist
analysis, precision and depth of understanding would have been more impor-
tant than it was for the generally reflective, sometimes negative, mixed use to
which foreign law, for the most part, was put.

There is one respect in which the Court may have been led significantly
astray by comparative method. It is arguable that, in considering the relationship
between the constitutional freedom and the common law of defamation, the
Court in Lange was too preoccupied by the position in the United States—which
it sought, quite properly, to distinguish—to pause to consider the logic of the

178. It seems that this is the basis for dismissal of the comparison that Chief Justice Mason had in
mind but did not fully articulate. See id. at 131-32. See also id. at 190 (noting that “most countries
which allocate broadcasting time have adopted a system which gives a clear advantage to the par-
ties represented in the outgoing parliament”) (citing HCJ 246/81, 260/81 “Agudat Derakh Eretz”
v. Broad. Auth. [1981] IsrSC 35(4) 1, reprinted in 8 Selected Judgments of the Supreme Court of
Isracl 21, 45-47 (1992)).

179. See Australian Capital Television, 177 C.L.R. at 131, 240-41; Theophanous v. Herald &
Weekly Times Ltd. (1994) 182 C.L.R. 104, 125.

180. See Lange v. Australian Broad. Corp. (1997) 189 C.L.R. 520, 563.

181. See Theophanous, 182 C.L.R. at 160; cf id. at 185 (Deane, J.).

182. See id. at 135.

183. The reliance placed by Justice Brennan on the European “margin of appreciation” is an ob-
vious example. Australian Capital Television, 177 C.L.R. at 159.

184. The treatment of U.S. authority on the important point of the relationship between the
Constitution and the common law in Lange is an example. Lange, 189 C.L.R. at 563.
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new Australian doctrine, which might have led the Court to find that the Aus-
tralian Constitution overrode the common law but by another route. The Court
repudiated the relevance of a state action doctrine, without explaining why,
given its understanding of the Australian freedom, the common law should not
be regarded as directly inconsistent with it. Had the recent decisions of Hill'"®
and Du Plessis v. De Klerk" been drawn to the attention of the Court, they might
have alerted it to other alternatives that, while not necessarily applicable in Aus-
tralia, offered a corrective to an exclusive focus on U.S. experience. From this
perspective, the problem here was too little foreign experience, rather than too

much.'¥

C. The Challenges of Methodology: Tentative Conclusions

The experience of the case study suggests the following five, tentative con-
clusions about some of the questions of methodology that arise in connection
with the use of foreign law in constitutional adjudication.

First, the nature and significance of the methodological challenge depends
on the purpose for which foreign law is used. In particular, where a court is
using foreign law in a dialogical manner, the demands of context will be less and
will vary from instance to instance. Thus, in his study of the multifaceted impact
of Lochner v. New York'™ on Canadian constitutional jurisprudence, Sujit
Choudhry noted that foreign sources were analyzed “not with a primary goal of
apprehending all their details with exacting accuracy,”™ but with a view to ex-
tracting from them whatever would assist with a better understanding of the
issue before the court. This observation is borne out by the Australian case study.
Methodology remains important, but its requirements in each case depend on
whether the foreign source will be distinguished or applied; whether it will be
used constructively or reflectively; whether it offers a philosophical insight or
legal doctrine; and whether it assists the court to identify the problem or to find
the solution.

Second, the challenge of methodology is both more important and more dif-

ficult where foreign law is used constructively by a court, on the basis of function-

185. Hill v. Church of Scientology of Toronto, [1995] 126 D.L.R.4th 129.

186. Du Plessis v. De Klerk 1996 (3) SA 850 (CC) (S. Afr.).

187. Also there was a problem of selection, caused by too narrow a perception of the issue.
188. 198 U.S. 45 (1905).

189. Choudhry, The Lochner Era, supra note 26, at 52.
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alist assumptions, resulting at its extreme in the transfer of a legal solution from
one country to another. This is relatively rare, at least in isolation from other sup-
porting legal arguments. There is almost no use of functionalism in this sense in
the Australian case study, beyond a degree of reliance on it for the conclusion that
the freedom is limited and, more significantly perhaps, for early indications of
where the limits might be drawn.'”” In this regard, the Australian case study is
consistent with a recent analysis of Canadian Charter cases for the years 1998—
2003,"" which shows that most of the sixty references to foreign jurisprudence
were either of a “survey” nature or supported the Supreme Court’s own conclu-

. G
sions,'”

while only one represented a direct adoption of a foreign solution to a Ca-
nadian question.'” Even where a functionalist analysis is used, the degree of
methodological difficulty will depend on the subject matter of the comparison.

The case study suggests that common law courts deal instinctively with the
methodological questions that arise in connection with the use of foreign law, em-
ploying the same tools with which they select, analyze, and apply other legal
sources. Where the methodological demands are broadly similar, judicial instinct
may well be equally reliable. Courts are accustomed to assessing the weight to be
accorded to a range of persuasive legal and nonlegal sources and to reasoning by
analogy, distinguishing relevant from irrelevant difference. Thus, in all three of
the Australian cases, the High Court dealt capably with the competing demands
of national and foreign law and, generally, with the analysis of foreign law in legal
and quasi-legal context. It was less comfortable, however, with other demands of
comparative law: deeper contextual analysis, where required, and examination of
the rationale for the selection of particular foreign sources. It may be that in cases
where foreign law is used extensively, a more explicit rationale for selection would
be helpful, not only to expose to critical examination the criterion that is used and
to identify inconsistencies in its application, in order to preclude misuse, but also
to secure a more complete measure of the benefit of foreign experience.

Fourth, the use of foreign law in constitutional adjudication in common law
countries interacts, in various ways, with common law procedure. In common

law adjudication: advocates for the parties have certain obligations to the court

190. Australian Capital Television Pty. Ltd. v. Commonwealth (1992) 177 C.L.R. 106, 143.

191. Roy, supra note 137.

192. Id. at 130-31.

193. See United Food & Commercial Workers, Local 1218 v. KMart Canada Ltd., [1999] 2 S.C.R.
1083, 1121 (adopting the U.S. distinction between leafleting and picketing in freedom of expres-
sion cases).
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to cite relevant authorities; errors and omissions in the case presented by one
party can be identified and exploited by others; and flaws in the reasoning of ma-
jority justices can be exposed by a dissent, or criticized by commentators, aided
by the typically detailed public reasoning of a common law judgment. These
systemic safeguards apply in relation to any aspect of legal reasoning, including
the use of foreign law. In relation to foreign law, however, while their effect is
not negligible, it necessarily is less reliable, necessitating greater caution in the
manner in which conclusions are drawn from foreign law.

Finally, it is possible that the English Practice Direction will have some ef-
fect on the nature and extent of reliance on the law of other common law juris-

dictions"?

" in the courts of England and Wales, other than courts exercising a
criminal jurisdiction and excepting the House of Lords itself. The Practice Di-
rection requires advocates who “seek to cite authority from another jurisdic-
tion” to “state...the proposition of law that the authority demonstrates”; to
indicate what the authority adds that is not already found in the law of England
and Wales; and to certify that there is no domestic authority that precludes ac-
ceptance of this new proposition by the court.!” The several requirements in the
Practice Direction thus serve to reinforce an appropriate relationship between
national and foreign law, to pinpoint with greater accuracy the purpose of reli-
ance on foreign law, to ensure “proper consideration of whether it does indeed

1% and, in that sense, to manage unnecessary use.

add to the existing body of law,
Ostensibly at least, these are rational demands, which could encourage the emer-
gence of more rigorous comparative method. However, consideration of how
they might work in practice, by reference to the complex, less easily categorized
use of foreign law for dialogical purposes, exemplified by the case study, suggests

that something of value may be lost as well.
I'V. FinaL REFLECTIONS
Despite a burgeoning literature and generations of use in practice, the disci-

pline of comparative constitutional law is still in its infancy. In part this is be-

cause, until recently, it was not considered an appropriate subject of serious

194. The rules for the citation of foreign authorities do not apply in relation to the citation of de-
cisions of the European Court of Justice or organs of the European Convention on Human Rights.
Practice Direction, supra note 27, para. 9.3.

195. Id. at para. 9.

196. Id. at para.9.1.
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comparative study in the face of the prevailing assumptions within the discipline
of comparative law itself. As far as comparative constitutional law in the courts
is concerned, it is also in part because, where the practice has been freely em-
ployed in common law jurisdictions, it has not been considered a distinctive phe-
nomenon in its own right. And in part it is because, more recently, and in
particular in the United States, it has become intertwined with other, divisive
debates about the nature of a constitution and the role of judges in constitutional
interpretation, with which it is connected but from which it also is distinct,
which have obscured discrete analysis of it.

This article has examined, and drawn some tentative conclusions from, one
case study from one jurisdiction, Australia, in which foreign experience is used
in constitutional adjudication, when it is regarded as likely to be useful to an
issue before the court. The article raises as many questions as it answers: about
the relationship between developing trends in comparative private and public
law; about the significance of the use of foreign law for particular theories of
legal reasoning and judicial behavior in different countries; and about the ac-
commodation of the use of foreign law by the rules of common law procedure
and the assumptions on which they are based. These and other questions await

further scholarship, of both a theoretical and an empirical kind.
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