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1. Introduction ... -
he Bribery Act 2010 (“the Bribery Act”) came into effect on 1*
July 2011 and has altered significantly the law relating to bribery

and the scope of its application. The Act does not have retros-
pective effect and any investigation or prosecution relating to earlier
activity is not affected.’

1.1. Background

The impetus for reform in the UK was attributable to growing
national and international pressure. With the advent in the United
States of the Foreign Corrupt Practices Act (“the FCPA™) in 1977,
bribery became the focus of reform on an international level. The
OFECD was openly critical of the UK's “continued failure to address
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deficiencies in its laws on bribery of public officials and on corporate liability
for foreign bribery...”, suggesting that shortcomings in the existing legislation
and its implementation had impeded the effective investigation of bribery alle-
gations.? In 1998, the UK Law Commission produced a consultation paper
and a report on corruption’ which resulted in a draft bill sponsored by the
government. It met with severe criticism from the House of Commons Joint
Committee who lambasted its clarity, drafting and lack of comprehensibility
whilst simultaneously recognising the need for imminent reform.” In response,
the Home Office issued its own consultation paper® and subsequently referred
the issue back to the Law Commission, with a view to formulating a revised
dralt Bill7 This was published in 2008 and provided the basis of what is now
the Bribery Act.

1.2. Historical Overview

Statutory provision for bribery was found primarily in the Public Bodies
Corrupt Practices Act 1889, the Prevention of Corruption Act 1906 and the
Prevention of Corruption Act 1916. Part 12 of Anti-Terrorism, Crime and
Security Act 2001 extended the application of this legislation to corrupt acts
committed abroad by a UK national or a company incorporated under UK law.
This legislation has been overtaken by the Bribery Act®

In the Bribery Act, the new provision for extra-territorial application is
found in section 12. It extends the jurisdiction of the UK court beyond an
act committed in the UK, to an act committed abroad by someone who has
a ‘close connection’ with the UK.? Further, a company or partnership can be
criminally liable for failure to prevent bribery even where no constituent ele-
ment of the offence occurred in the UK. It follows that a Brazilian company
with a UK business presence can become criminally liable in the UK if it fails
to prevent bribery occurring within the organisation, regardless of where the
act of bribery occurs.

3. OECD Report on the Application of the Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions and the 1997 Recommendation on Combating
Bribery in International Business Transactions, United Kingdom: Phase 2Bis October 1998, 4.

4. Law Commission, “Legislating the Criminal Code: Corruption” (1997) Consultation Paper No
145; “ Legislating the Criminal Code: Corruption” (1998) Law Com No 248.

5 Joint Committee on the Draft Corruption Bill, Session 2002-2003, HL Paper 157, HC 705 (2003).
6. Home Office, “Reform of the Prevention of Corruption Acts and SFO Powers in Cases of Bribery
of Foreign Officials: A Consultation Paper”, Central Office of Information (COI), December 2005.
7. Law Commission, “Reforming Bribery”, HM Stationary Office, Law Com No.313, 14, para.
2.35-2.39.

8. Bribery Act, Schedule 2.

9. Bribery Act, s, 12 (2) (). 'Close connection” is defined in s.12 (4) ol the Bribery Act.
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The UK Ministry of Justice published the Jdralt Bill on 25 March 2000 fon
pre-legislative scrutiny. Subsequently, the Bill was introduced into Parliament
on 19 November 2009. The House of Lords and House of Commons lomt
Committee on the Draft Bill'"! welcomed the draft Bill, particularly the new
offence attaching liability to a corporation for failure to prevent bribery by
person associated the organisation. However, the need to prove the neglipent
nature of the failure, as recommended by ‘negligence’ as contained in the pro
posals of the Law Commission, was considered to be overly narrow and unne
cessarily complex.'? Recognising that omitting a negligence requircment would
render a commercial organisation strictly liable, the Joint Committee stated this
was not unduly harsh considering that this approach is found in corre sponding
statutes of other countries and that, as the Joint Committee noted, "o commet
cial organisation is well placed to demonstrate the adequacy of its anti-hribery
procedures.”"? The Joint Committee agreed that a defence should be avanlable
where a company could demonstrate that it had ‘adequate procedures” in place
to prevent bribery taking place."

Organisations with a business presence in the United States will already
have put in place compliance programmes in order to satisty the requirements
of the FCPA.!> However, since some provisions of the Bribery Act impose more
extensive requirements than those contained in the FCPA, Brazilian companiex
will need to adjust existing compliance programmes 50 as Lo ¢Tsures ampliance
with the more robust provisions of the UK legislation.

1.3. Divergence from the FCPA

The most salient difference between the United States and UK lTegislation i
that the Bribery Act applies equally across both the public and private sectors,
whereas the FCPA applies solely to the bribery of a foreign public official ™
There are other significant differences too. The FCPA contains a number of limi
ted exceptions for facilitation payments;'” this is not the case with the Bribery
Act, which prohibits the making of facilitation payments in all circumstances
Also, the FCPA does not capture a person who receives a bribe, unlike the
Bribery Act which contains a specific offence directed at “passive bribery' '

11 House of Lords House of Commons, “Joint Committee on the Dralt Bribery Wil First z.._.::,
ol Session 2008-2009: Vol 17, House of Commons London: HM Stationary Office, HL 118-1, F§
130-1.

12 Ibid., para. 89.

13, Ibid., para. 89.

14. Ibid., para. 91-93.

15 15 U.S.C. §§ 78dd-1 et seq.

I, 15 11.S.C8§ 78dd-1(a) and (F) {1).

17 15 U1S.C 8% 78dd-1(b), 1(1) (3)

1% Bribery Act, s 2.



Finally, there is no equivalent provision in the FCPA to the new corporate
offence to prevent bribery contained in the Bribery Act.

The consequences of being convicted under these ditferent statutes also
differ. Under the FCPA, the authorities may exercise their discretion and debar
an organisation or individual from public procurement. Under the Bribery Act,
this debarment is mandatory upon conviction.'” A conviction under the Bribery
Act can also trigger liability under the UK’s Proceeds of Crime Act 2002 for
money laundering the proceeds of bribery.

1.4. Extra-territoriality

The relevance of the Bribery Act for Brazilian organisations is its extensive
territorial application. Under the Bribery Act, the jurisdiction of the UK courts
is not limited to jurisdiction to try offences committed in the UK.” Jurisdiction
is expanded to include offences where any part of the offence of bribing,*' being
bribed?? or bribing a foreign public official?* contained in the Act is committed
abroad by a person who has a ‘close connection*® with the UK.

A ‘close connection” with the UK is established where a person is a British
subject? or where, in the case of company, it is incorporated under UK law.?°
This has the effect of making liable a person who is ordinarily resident in the
UK for an offence that happens abroad and which, if committed in the UK,
would form part of the offence.”’

The jurisdictional application is extended even further in the new corpo-
rate offence of failure by a commercial organisation to prevent bribery (section
7). An offence is committed under this provision irrespective of whether any
part of the offence occurred in the UK and regardless of whether the person
committing it has any ‘close connection’ with the UK.*® In consequence, a
Brazilian company which has a business presence in the UK can become liable
under the Bribery Act for commission of the corporate offence even where the
company is based somewhere else in the world. So, for example, it is possible
for a Brazilian subsidiary company to expose its UK parent company to criminal

19 By virtue of the Bribery Act 2010 (Consequential Amendments) Order 2011, the provisions of
the Public Contracts Regulations 2006 were amended to include Regulation 23(1) which includes
2t conviction for bribery under section 1 or section 6 of the 2010 Act as a criterion for the rejection
of bids for public contracts.

20. Bribery Act, s.12 (1).

21 Bribery Act, s. 1.

22 Bribery Act, 5.2,

23 Bribery Act, s.6.

24, Bribery Act, s. 12(2) (), s. 12 (4).

25 Bribery Act, s.12 (4) (a) —(g).

20, Bribery Act, s 12 (4) (i).

sy et s 12 (2).

Bribery Act, s 12 (5), .12 (6).

liability by reason of its failure to have adequaie procedures i place to prevent

the occurrence of a bribery offence, and vice versa.

2. The criminal offences
2.1. Bribing - section 1 offence
The Bribery Act criminalises both the act of bribing another person®” and
the act of receiving a bribe.?” This legislation is unusual because rather than
providing a definition, it provides illustrative scenarios.
Under section 1, a person is guilty of an offence of bribing another person
where:
(a) P offers,?! promises or gives a financial or other advantage to another
person, and
(b) P intends the advantage—
(i) to induce a person to perform improperly a relevant function or
activity, or
(ii) to reward a person for the improper performance of such a func-
tion or activity.*
The second scenario in which liability attaches is when:
(a) P offers, promises or gives a financial or other advantage to another
person, and
(b) P knows or believes that the acceptance of the advantage would itself
constitute the improper performance of a relevant function or activity.
These cases criminalise providing a bribe with the objective of inducing the
recipient to act ‘improperly’ or providing a bribe in the knowledge that accep-
ting it would be a compromise of the recipient’s role or function. To be liable,
it is not necessary for the recipient to have performed or agreed to perform the
request. A person is still liable where ‘he or she represents a willingness to confer
an advantage”* to the recipient of the bribe. What constitutes a representation
depends on the circumstances but the significance of this provision is that a
representation can be inferred. For example, the Law Commission discusses
a scenario in which one person interviews another with an open briefcase full
of money on the desk.* Thus, an offer can be made impliedly to a prospective

29. Bribery Act, s.1.

30. Bribery Act, s.2.

31. ‘P’ denotes ‘provider’ of the bribe.
32. Bribery Act, s. 1(2).

33. Bribery Act, 5.1 (3).

34. Law Commission, note 7, para. 3.42.
35. Ibid., para. 3.43.



Cand trust.™ These expectations are
defined by reference to “what a reasonable person in the UK would expect in
relation to the performance of the type of function or activity concerned” ™
Another key concept in the Bribery Act is the notion of a ‘financial or othes
advantage’. Whilst each offence requires proof of this elemen
definition is provided. The Law Commission concluded that a d
tnnecessary since the words were said to be capable of being interpreted on
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2.2. Being bribed - section 2 offence
The second offence created by the Bribery Act is known as P
although plainly there still needs to be some activity on the part of the
T'his provision also provides a number of illustrative scenarios:
1) Case 3 is where R* requests, agrees to receive or accepts
or other advantage intending that, in consequence, a relevant funetion
or activity should be performed improperly (whether by R or another

- - N ..... -- — ,—. 4 h
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person).

2) Case 4 is where—

(a) R requests, agrees to receive or accepts a financial or other advan

tage, and
(b) the request, agreement or acceptance itself constitutes the

performance by R of a relevant function or activity.

3) Case 5 is where R requests, agrees to receive or accepts
other advantage as a reward for the improper performance (
R or another person) of a relevant function or activity.

4) Case 6 is where, in anticipation of or in consequence of R requestin
agreeing to receive or accepting a financial or other advantage, a relovant

effect on standards
meant to be observe d by those who receive them, not Jeast
sHnproped
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native element of the general bribery offences. This is defined in the

legislatio : i
¢ N as an act which i performed in breach of a relevant expectation™®

function or activity is performed improperly—

(a) by R, or
(b) by another person at R’s request or with R’s assent or acquiescence, !
To be found guilty of an offence under section 2, the recipient of the bribe
or advantage must actively participate in obtaining it. Passively receiving a bribe
is not enough to be liable of an offence under this section. The rec
have elicited the advantage in some way. The request and agreeme

36. Bribery Act section 4 . ,
MM ___w:raQ Act, section 3. " _._._...._:
38 Law Commissio e 7, pé T
39, Ibid., para. w.wm.:_ e Rl 08
..N:. 1bid., para. 3.74
. Bribery Act,s. 3 (2)(a)
42, ?..:X.Q Act, s. 3 mwum b).
.‘,_u. :ﬁwm&. Act, 5. 3 (2) (c).
44, :ﬁ._v.wi Act, 5.3 (2) (d).
3 Bribery Act, s, 4 (1) (a)
46 Bribery Act, 5 4 (1) (b).

47. Bribery Act, s. 3 (3),

48. Bribery Act, 5.3 (4).

49. Bribery Act, 5.3 (5).

50. Bribery Act, s. 5 (1).

51. Law Commission, note 7, para. 3.38.
52. "R” denotes the recipient.

53. Bribery Act, 5.2 (2)- (5)



“._: advantage by the recipient can also bhe implied "' “To agree 1o receive’ or
._...;:ﬁ,ﬁ. implics that the recipient or prospective recipient plays an active role
In securi at advantage i nin
_ rm:_:m that advantage. It was with these considerations in mind that the
Law Commission did not advocate the i “cri
, i 1e imposition of criminal liabilit

on the basis of receipt.” .

.O.mu.m 4 is particularly broad and means that liability can attach where a
hl. . . [ . . .
Mcﬂm:mﬁ accepts a gift without realising that acceptance is in breach of the
standards of their status or profession or the standards of their employer.

. ..ﬁ.rm scenarios contained in this section cast the potential net of criminal
__W._ULHQ very wide and can inculpate a wide range of people who were not _
directly involved in accepting, requesting or receiving the advantage at the |
outset. For example, under case 6, if the recipient of an advantage involves ;
other people in carrying out performance of the function improperly, then these
people are implicated and potential accessories to the offence noqrn:#ﬁm& by
the recipient. It does not matter that they have not received any benefit m_.onuh
the arrangement. All that is required is some knowledge or awareness of ﬁrm_”
arrangement. Considering the reality of large commercial o_.mm:mmmmo:m,w ,m:n_ the
degree of inter-departmental interaction, the breadth of application of these

new offences is appreciable.

2.3. Bribing a foreign public official - section 6 offence

T.MH:W offence of rq:u.m:m a foreign public official is contained in section
M< ic mﬁmﬁmm.ﬁrmﬁ an offence is committed where a person tries to influence
oreign public official in their professional capacity by way of bribery.>® The

57 ’
:mw. or ‘an advantage in the conduct of that business’.”® Influencing a foreign
public official in the discharge of their functions also extends to influencing

status of the role of a public official itself.®”

A *foreign public official is defined for the purposes of the Act as an ind
vidual who:

Kingdom (or any subdivision of such a country or territory)
1

54. Law Commission, note 7, fn.5
55 Ibid, para. 3.82. 3.83. *
56. Bribery Act, 5.6 (1).

5¢. Bribery Act, s. 6 (2) (a).

58. Bribery Act, s. 6(2) (b).

w.:. Bribery Act, 5.6 (4) (a).

60. Bribery Act, s. G (4) (b).

(h) exercises a public function
i for or on behall ol a country or territory outside the United
Kingdom (or any subdivision of such a country or territory), or
ii. for any public agency or public enterprise of that country or ter-
ritory (or subdivision), or
(c) is an official or agent of a public international organisation.
‘A public international organisation’ is defined to mean an organisation
whose members comprise of countries or territories, governments of countries
or territories, other public international organisations, or any mix of these.®”
A public organisation includes organisations such as the World Bank or the

61

[ Inited Nations.”

The meaning of ‘written laws’

Where an advantage is permitted by the applicable ‘written law’ to influen-
. a foreign public official, no offence occurs.5® ‘A written law’ refers to “any
written constitution, or provision made by or under legislation applicable to the
Country or territory concerned or any judicial decision which is so applicable and
~videnced in published written sources”.5 However, it is no defence to assert
{lat a bribe was paid because of the prevailing culture of corruption present in
the country in question. An example provided by the UK Ministry of Justice
. the provision of additional investment in the community by organisations
tndering for public contracts, which can be tantamount to providing a bribe
11 some circumstances.”® Where local planning law requires this additional

67

nvestment, there is no offence.

Facilitation payments
The offence of bribing a foreign public official is separate from the general
w tive” bribery offence in section 1, and therefore, in appropriate cases, a person

" il be vulnerable to prosecution under both sections 1 and 6.5 But inevitably

fhere is a degree of overlap between the two offences and facilitation payments
are an example of where these discrete offences are most likely to coalesce. The

puyment of a facilitation payment could also expose an organisation to criminal

b1 Ihibery Act, 5.6 (5).
hery Act, s. 6 (6).
Ainistry of Justice, “The Bribery Act 2010 Guidance”, HM Stationary Office, para. 22
4 Bobery Act, s 6 (3) (b).
S tibery Act, s 6(7)(00).
6 Ministry of Justice, note 63, para. 25.

ery Act 2010: Joint Prosecution Guidance of the Director of the Serious Fraud € M lice and
«tor of Public Prosccutions, available at < ric.‘\\zs.2..f_:.w:c.:r\_:ar:i:.L_Hﬁ.rﬁ:: ihery %20
\::::zi,::.,:_x_N:ﬁ:.:_..___:.:._ﬁ_ f> (accessed 7 September 2011).
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pplying ‘a common sense approach’. However, having a UK

N5, Ministry of Justice, note :
N Ibid., para. 42, ! RS AT
N7

subsichary “will not m sell mean that o parent company is carrying on a husiness

i the UK, since a subsidiary may act imdependently ol its parent or other group

Companies.”” The guidance indicates that this approach should result in only

{hose organisations with ‘a demonstrable business presence’ being held crimi
nally liable under the legislation.” This suggests that an organisation would have
(o have a representative office as part of a demonstrable business presence. The
Ieterminative factor will be the degree of control that the parent company exerts
onits subsidiary company in the UK and whether the subsidiary company acts
or acted independently.

However, considering the wide phrasing used, having any UK business inte
rest is potentially sufficient and a Brazilian organisation with a UK business
presence would be wise to err on the side of caution and proceed on the basis

W is a ‘relevant commercial organisation’.

Predicate offence
There is no requirement for the prosecution or conviction of a person for

an underlying bribery offence, sometimes referred to as a “predicate offence”,
(or an organisation to be held criminally liable under section 7.”" However,
in any prosecution for the corporate offence, the prosecution must be able to
prove that such an offence had been committed, and the obligation rests on the
prosecution to establish the case beyond reasonable doubt.

The corporate offence is not treated by the legislation as a substantive bri
hery offence. It does not displace direct corporate liability,” so if a director or
company officer with requisite seniority and control (known as ‘the directing
mind’ of the company) can also be identified as having committed an offence
under the Bribery Act, the commercial organisation could be liable for the
bribery offences too.

Section 7 has an even wider extra-territorial application than other often-
ces in the Bribery Act because it is not necessary for the person associated
with the organisation to have a ‘close connection’ with the UK.?® This means
that within a multinational corporation, the actions of any employee, agent or
subsidiary within that organisation, can expose it to liability under the Act."
This emphasises the paramount importance of having adequate procedures in

place to combat bribery. This is the only available defence in the event that an

organisation faces potential liability under section 7.

02. Ministry of Justice, note 63, para. 36.

93, Ihid.

94. Bribery Act, 5.7 (2).

95, Joint Prosecution Guidance, note 68, p.11.
96, Bribery Act, s. 7 (3)(b)

97, Provided that the o r UK law

sation has a UK business presence or is incorporated unde




©.5. Personal liability as an accessory

By section 14 of the Bribery Act, a senior ol Licer ol
vith personal criminal liability for offences committed by the company under
cetions 1, 2 or 6. This is a form of accessory liability and the senior officer is

iable where the offence is proved to have been committed with their consent
r their connivance,

acompany can be Fixed

" The notions of consent and connivance are not suscep-
ible to precise definition and in practice the senior officer’s degree of contact
nd control will be determining factors.'® However, it may also be possible
o connive by omission, so, for example, by failing to act knowing (or perhaps
uspecting) that a person is bribing someone. :
However, this is subject to the limitation that the senior officer in question
wist have a ‘close connection’ with the UK. A ‘senior officer’ includes a director,
HInaRer, secretary or “other similar officer of the body corporate” ! or a perso
mirporting to act in such a capacity.”'%” This indicates that shadow directors and
¢ Jacto directors are also included. From the perspective of a Brazilian company
‘ith a UK subsidiary that has committed an offence under sections 1, 2 or
tis means that the prospect of a senior officer in the Brazilian parent compan
“ing personally liable is unlikely, unless he/she has a ‘close connection’ wit
i UK, where, for example, he is a British citizen or an individual habitually
sident in the UK 103 :
There is an additional, wider, offence under which an individual can b
ble. Under UK law, it is an accessory offence to “aid, abet, counsel or procu
..::. commission of any indictable offence.”%* The bribery offences and th
lence of bribing a foreign public official constitute indictable offences fi
is purpose.'” To be liable as an accessory, the person who committed the
ibery offence does not need to have been charged or convicted, although ag
rt of the case against an accessory the prosecution must be able to establi
at a bribery offence has occurred. 106 Aiding and abetting the commission

olfence can include a failure to act !9

Criminal jurisdiction can also have
Lra-l¢

rritorial effect where a substantial part of the conduct constituting t

fence occurred in the UK.'8 There is no requirement that a person has §

Bribery Act, s. 14,
Bribery Act, s.14 (1.
LR Chargot [2008] UKHL 73, para. 33.
Bribery Act, s. 14 (4) (a).
Bribery Act, s.14 (4) (b).
L Bribery Act, s, 12 (4).
- Accessories and Abettors Act 1861, 5.8.
Bribery Act, s. 11 (2) (a), s.11 (2) (b).
w A ___.E_L“ Criminal Pleading, 2011 ed., Evidence and Practice, London: Sweet & Maxwel
I8 Section [HLE, para. 18-30).
Tuck v Robo | 1970] | WLR 741
e Smath (Wallace Duencan) (4] [2004] 2 Cr App R 17

"

‘lose connection” with the UK for this purpose, so it is possible to be liable as
anaccessory under the Bribery Act where most, but not necessarily all, of the
constituent elements of the offence were committed in the UK.

Finally, under the Serious Crime Act 2007, it is an offence to intentionally
cncourage or assist in the commission of an offence.!”” The offence has extra-
territorial application once the person committing them knows or believes that
the anticipated offence might take place wholly or partly within the UK. Bribery
1w a ‘serious offence’ for the purposes of this legislation,'” so a person who
makes funds available for use in a slush fund or drafts emails that he knows or
helieves could be used to bribe a foreign public official, commits an offence. His
peographical location at the time when the bribery offence occurs is irrelevant.

3. Adequate Procedures

Considering the expansive application of the bribery offences and the possi-
hility of a commercial organisation being liable for the offences of its employees
and those otherwise associated with the organisation, it is essential to establish
“lequate procedures” in order for a company to comply with the provisions
ol the Bribery Act. Demonstrating that it has ‘adequate procedures’ in place
i~ the only way in which an organisation will escape corporate liability under
the legislation. To successfully rely on this defence, it is for the commercial
iisation to prove, on the balance of probabilities, that it had implemented
alequate procedures to combat bribery. The existence of adequate procedures
and reliance on them as a defence are factors considered by prosecutors in deci-
whether to pursue a prosecution where an act of bribery has taken place.
A single instance of bribery does not necessarily indicate that an organisation’s
pmocedures are inadequate.'!

‘T'he Bribery Act required the Ministry of Justice to publish guidance indi-
cuting what procedures should be implemented."’? The guidance is illustrative,
tather than prescriptive. It identifies six core principles that a compliance regime
should attempt to incorporate but which are not mandatory. They are propor-
tionality, top-level commitment, risk assessment, due diligence, communication
and monitoring and review.'” The guidance recognises that the nature of a
compliance regime will vary, depending on the size of the organisation and the
purticular risks it faces. Every organisation will need to tailor its compliance

ding

1Y Serious Crime Act 2007, 5.44, 45.
wrious Crime Act 2007, Schedule 1, para. 9.

Prosecution Guidance, note 68, p. 11,

D Mimstry of Justice, note 63, p. 20
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31.5. Communication
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I'his is similar to t
Jlould be available for those who use it.

For example, consider the situation where a UK company wants 1o win i
n a foreign country that has been assessed as having a high risk
a local agent and adviser to help with the process. 1o
any should inform all employees involved
es. These terms should also be
along with the right

new contract i
ol corruption. It employs
mitigate the risk of bribery, the comp
i1 the bidding process about its bribery polici

mcorporated into the Jocal agent’s employment contract

. termination if the company has cause to suspect bribery or corruption. The
1 facilitation payments and corporate hospitality should be brought
ployees as well as penalties for violation. Finally, in thix

provide additional training to its employees,
with the foreign company.

procedure o
1 the attention of all em
tuation, the company may need to
particularly those involved with negotiating
1.6. Monitoring and Review

a commercial organisation should
emented and reassess and readjust i
uld be implemented at both an employee and
management level. Staff surveys, questionnaires and feedback training can be
indicators as to the effectiveness of the system as well as identifying any areas
that could be improved. Equally, formal reviews and reports by management

n organisational culture in which bribery is unacceptable and rein:
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1.7. Relevance for Brazilian Companies
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desirability of establishing ‘ade-
(quate procedures’, ess connection in the UK
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must align existing compliance procedures with the UK Ministry of Justice
guidance and ensure that new policies reflecting this guidance are implemented.
The legislation is not intended to criminalise a company for the actions of one
maverick employee. Assessing bribery risks and formulating appropriate anti-
corruption procedures is the best way to inoculate a company against potential
criminal liability under the Bribery Act.

Specific tasks should include a risk assessment to determine how best to

formulate anti-bribery policies for a company which are effective and propor-
tionate. The core values of accountability and transparency must inform all
procedural decisions. This includes establishing and documenting the identities
of all employees, shareholders, directors, senior management, subsidiaries, asso-
ciated companies, suppliers and sub-contractors as well establishing continuous
monitoring and reviews. Record keeping and accounting practices must also be
subject to regular audits.""’

Reviews and audits of a compliance programme should be clearly communi-
cated throughout the organisation to business partners, the general public and
internally amongst employees, agents and subsidiaries. The non-governmental
organisation, Transparency International, emphasises that any anti-corruption
programme developed must comply with the relevant bribery laws of countries
within which the organisation has a presence. Therefore, providing a clear
explanation on relevant local laws to employees, agents and subsidiaries as well
as establishing guidelines to follow is vital. This training and communication
are key principles identified in the UK Ministry of Justice guidance.

Brazilian companies need to focus their anti-corruption procedures on the

most pressing commercial risks, but an organisation should also not lose sight of -

less prevalent types of bribery, including political contributions. For example,
a company should disclose all its political contributions."*® GC 100, which is
an organisation whose members are group counsel for companies listed on the
UK’s FTSE 100, emphasises the importance of a ‘top-down’ attitude towards
bribery prevention from the board of directors and senior management. To
facilitate this task, a member of senior management should be responsible for
overseeing the implementation of the compliance programme.'?” The Chief
Executive Officer should also ensure that the programme establishes clear lines

__ u.N. ‘ﬂ.amsmvﬁmsg _h:ﬂmq:mn_o:m,. Business Principles for Countering Bribery- A Multi-Staket
nitiative, 2009, N__,. ed., para. 5.7.1 (available at < http://www.transparency.org/global_prior
private_sector/business principles> (accessed 8 September 2( ) .
138. Ibid., para. 4.2.2.

179 ; d i cretis : :
Lard Rach 1 otter entitlod ‘Adeanate Procedoned Conidanee Divcember 2009 available at

T Oyerview al TR UN ey e

ol authority, to encourage greater ac countability and a wider understanding ol
the programme itself." "

The suggestions made by Transparency International and GC 100 arc s
(ructive, particularly in relation to supply chain management. Where a Brazilian
company has a number of subsidiaries or sub-contractors, it should implement
‘procurement and contract management procedures’ to reduce the risk of bribwry
within the supply chain.'*! Furthermore, the organisation should inform any
contractors or suppliers about its anti-bribery policies and should those parties
Lt in a manner inconsistent with those policies, the organisation should reseive
the right to terminate the relationship.'*

Human resource and employment policies will also have to adapt to new
anti-bribery initiatives. Upon joining a company, employees must be aware o
the organisation’s attitude towards bribery, what constitutes bribery and the
.anctions that accompany a breach of the organisation’s anti-corruption proce
Jures. When recruiting, an employer should assess whether there is a need
carry out additional background checks and must ensure that training on unti
hribery policies are made a component of all induction courses for new recruits

Finally, considering that corporate hospitality and facilitation payments €l
pive rise to an offence or offences under the Act, an organisation should v
clear guidance in place for employees to follow should the need arise. This i als
. factor that would be considered by the Serious Fraud Office when decidin
whether to prosecute.'*? Transparency serves as a litmus test for probity, and |
terms of record keeping, Brazilian companies are well advised to keep an casil
accessible register of all instances where corporate hospitality has been affordes
In the unhappy event that a facilitation payment has to be made, again, th
<hould be recorded, with a detailed note containing a full explanation as to th
Circumstances in which the payment was made and all efforts undertaken |
woid this eventuality having occurred.

4. Penalties B

In order to be prosecuted for offences under the Bribery Act, the conse
of the Director of the Public Prosecutions, the Director of the Serious Fra
Office or the Director of Revenue and Customs (now incorporated into t
Crown Prosecution Service) must be obtained.'*!

ote 137, para. 5.1.2.

1435 Joint Prosecution ¢
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Section 11 provides for the penalties for breach ol the Bribery Act. An
individual guilty of an offence under sections 1, 2 or 6 is liable to a maximum
sentence of imprisonment for a term not exceeding ten years, or to an unlimited
fine, or to both. Similarly, an organisation is liable to pay an unlimited fine if
convicted of a bribery offence or the section 7 offence on indictment.

Upon conviction for an offence under the Bribery Act,'* an individual or a
corporate will be subject to a criminal confiscation order. The effect of a criminal
confiscation order is to recover any benefit'*® from the individual or company
which was obtained from criminal conduct. This can lead to the confiscation
of the entirety of the value derived from the illegally obtained contract.

An additional, and highly significant, consequence of conviction for an offen-
e under the Bribery Act is the prohibition against a company from tendering
for povernment contracts. The legislation governing public procurement was
amended by the Bribery Act'" and conviction for bribery renders a company
or its directors ineligible for selection.'

The first UK prosecution for a case of overseas corruption occurred in 2009
when engineering firm Mabey & Johnson was fined £6.6 million for both over-
seas corruption and breach of UN sanctions.'*” The firm inflated the price of
contracts to disguise the provision of illegal kickbacks to the Iragi government,
in breach of UN sanctions. The firm also admitted corruption offences in Ghana
and Jamaica. Two former directors of the firm were fixed with individual cri-
minal liability. ¢

Under Part 5 of the Proceeds of Crime Act 2002,'S! there is the possibility of
civil recovery of property that is derived from or represents property obtained
through unlawful conduct.'? Increasingly, the Serious Fraud Office has been
using this power in bribery cases to penalise a company instead of prosecuting
the company in question. In these cases, if there is clear evidence of knowledge
of the bribe on the part of a director or senior employee, the Serious Fraud
Office will commence criminal proceedings against them as well as pursuing
civil recovery against the company.
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