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State and Rulership

1 too was born in Arcadia.
| too have sworn to liberty.
But into the worst the mass does lead itself.
And the shrewdest, the best, the most fitting,
By far the most acceptable to fiee souls,
Is really only, I cannot deny:
Fixed law and steadlast command.
(Theodor Fontane, Fester Befehl)

Max Weber was not born in Arcadia. Practically all the contexts in which he
analyses the state are shot through with the idea that the state is primarily a-
relationship of force and rule.! It is characterised by a structure of command
and compliance, and can only exist if those who are ruled accept this rule..
Weber did not intend to recluce the state to this relationship of rute, but he’
often enough emphasised that the state could not be understood without
taking account of this relationship. This was not only true for the state but-
for every social relationship, every social institution and every social action.
As far as Weber was concerned, “all areas of conununal action” were marked
by rulership,? which is accordingly a universal element of human existence
and which is ameng the most elementary conditions fer the consolidation.:
of social relationships. It permits “rational consociation (Vergesellschaftung)
to arise out of amorphous communal activity (Gemeinschaftshandeln).”
Rulership, the central “phenomenon of everything social,” is a funda-
mental concept of Max Weber’s. And his sociology of rulership, which has

U Weber, “Fhe Profession and Vocation of Politics,” in his Political Writings, ed.
Peter Lassman, Ronald Speirs, 6t ed. Cambridge University Press, Cambridge 2008
pp- 309-369 (310).

2 Weber, Herrschaft, MWG 1/22-4 p. 127 {(WuG 541).

* Ibid.

+ Webar, Gamneinschaften, MWG 22-1 p. 270 (Wu( 539).
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peen seen as his “politology,” les at the core of his work.® His problematic
neerns the emergence, mode of functioning, the structural form and the
Jegitimacy of rule — a problematic which has becotie a classic of modern
- olitical thinking.” In this, Max Weber's understanding of rulership corre-
~sponds closely with that of Georg Simmel - who regarded the “fact of ruler-
Sship”® as a constant social phenomenon; every liberation from. rulership
- Jlmost always proved to be "at once the acquisition of some form of ruler-
: ship,” a “constant sociological core,”'" constantty regrouping around those
who command and those who obey.'! This structure is likewise decisive for
the modern state.'? For both Weber and Simmel there is no freedom from

cule in sight, neither in the past nor in the future.

5 polf Sternberger, “Das Wort ‘Potittk’ und der Begrlff des Politischen,” Politische
Viertetjahresschrift B, 24 (1983) pp. 6-14 (7£.).

6 See [he detalled study by Stefan Breuer, “Herschaft” in der Soziologle Max Webers,
Flarrassowitz, Wiesbaden 2011, the standard work on the subject. However, one cannot
agree with his judgement in the first edition of the book that the sociology of rulership
is "not really properly part of Weber’s. work,” and that it is a “half-completed struc-
ture” whose stability occaslons “justitled concerns” (Max Webers Herrschaftssoziologie,
Campus, Prankfurt a.M. 1991, p. 31}. Even this critical structural engineer admits that,
of all the constructions planned in the founding years of sociology, the “maintenance
and development” of the Weberlan sociology of rulership is the one "most worth”
pursuing, and that its conceptual structine stitl seems capable of elaboration seventy
years later (p. 31). Breuer’s excellent study proves exactly this point. See further Liesbeth
Huppes-Cluysenaer, Robert Knegt, Oliver W, Lembcke (eds), Legaflty, Legitimacy aud
Modernity. Reconsidering Max Weber's Concept of Domination, Reed Business, ‘s-Gravenhage
2008; Glanfranco Poggl, Incontro con Max Weber, I Mulino, Bologna 2004 pp. 105,
Furio I*’errares‘/i, 11 furtasme della comunita, Concettl politici e scieitza soclale in Max Weber,
Franco Angeli, Milano 2003 pp. 377ff,; Idith Hanke, Wolfgang J. Mommsen (eds), Max
Webers Herrschaftssoziologie, ]. C. B. Mohr (Paul Sicheck), Tiibingen 2001; Wolfgang
Schiluchter, Die Entstehung des moderen Rationalismus, Subrkamp, Frankturt a.M. 1998
pp- 220tf,

7 This is expressed especialty clearly at the beginaing of Rousseaw’s Socinl Contract.
Weber is, however, far removed from the astonishiment that David Hume expresses,
for whom nothing seems more surprising than the ease with which the many are
ruled by the few and the unconditional submissiveness with which men subordinate
their own opintons and passions to those of thelr tuler: “Nothing appears more
surprising to those, who constder human atfairs with a philosophical eye, than the
easiness with which the many are governed by the few; and the implicit submission,
with which men resign their own sentiments and passions to those of their rulers.”
David Hume, “OF the First Principles of Governiment,” in his Political Essays, ed. Knud
Haakonssen, 5th ed. Cambridge University Press, Cambridge 2006 p. 16.

8 Georg Simmel, Soziologle, Untersuchungen fiber die Fortien der Veryesellschaftung
{1908), Sulirkamp, Frankfurt a. M. 1992 p. 270.

? lbid., p. 252.

¥ Ibid., p. 260,

B bid., pp. 2451,

2 (bid., pp. 246.
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When Max Weber characterises the state as a “relation of rulership,” ang
in turn treats “rulership” as “the chance that a command of a particulaj
kind wilt be obeyed by given persons,”'? then the state is characteriseq
by a structure of command and compliance. And since Weber sometimes
simply equates rulership with “authority,”!! even jusi identifying it wit|
“authoritative power of command,”!S the state is for him a relation not only
of rule but also of authority. Here there Is a cleav affinity with the’ pomlton
of Robert Piloty, who treated authority as the chance of finding compliance
for a command by a ruler, and defined the “execution of conunands by 4
ruler” as an essential “feature of state power,”'® The fact that the concept
authority was not defined by Weber and was only vaguely related back tq
 “command and compliance” reflects the thinking of the time, in which th
old question “what is authority?” remained unanswered in all contemporary
* writing, That is as true of Mikhail Bakunin,'” who despised authority, as it is?
of Ludwig Stein,'® who was an apologist for it, :

The conception of the state as a relation of rulership counsisting of com
mand and compliance is the paradigm of political thought in the later
nineteenth and early twentieth centuries. For Nietzsche the state is “a struc-
ture of domination,” an institution that “can command”'”; According to
Constantin Frantz, it was rule that made the state a state in the first place;®
Catl Friedrich von Gerber understood “state power” to be “the power to
rile,” and “rule” therefore as “a concept belonging specifically to the law
of the state (Staatsrechty,”*' This programmatic formulation made the doyen -
of positivist state law the originator of the idea that ruling was the prime |

13 Webet, Wirtschaft und Gesellschaft, Part 1 Ch. 1 § 16
1 Weber, Wirtschaft und Gesellschaft, Part 1 Ch. 1 §1
15 Weher, Herrschaft, op. cit. p. 135 (WuG 544).

16 Robert Piloty, “Autoritit und Staatsgewalt,” faliwbuch der Internationaten Verelnigung
fiir vergleichende Rechtswissenschaft und Volkswirtschaftslehre 6/7 (1904) pp. 551376
(§52£.).

7 As an anarchist Bakunin rvevited authority “with all his heart,” but had no answer
to the important questton “What is authority?” - see his God and the State (1873),
Cosimo Classics, New York 2008 pp. 281,

18 |n his essay on authority Eudwig Stein gets no turther than commonplace observa-
tions that authority Is the posttive “pole in all soclal constructs,” "the soul of discl-
pling,” or the “Indlspensable precondition of all culture” ~ “Autoritit. Ihe Ursprung,
ihre Begriindung und thre Grenzen,” Schrollers Jahrbuch 26 (1902) pp. 899-928 (899,
909, 911),

19 Frledrich Nietzsche, On the Genealogy of Morality, ed, Keith Ansell-Pearson,
Cambridge University Press, Cambridge 2006 p. 58,

20 Constantin Frantz, Die Naturlelee des Staates als Grundlage aller Staatswissenschaft,
C. I Winter, Leipzig 1870 p. 168.

20 Carl Friedrich von Gerber, Grundziige eines Systems des deatschen Staatsrechts, 2nd
edition, Tauchnitz, Leipzig 1869 p. 3.
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characteristic of state power.?? This doctrine was reinforced and given more
p'recjsi();'l by Paul Laband, the most influential teacher of the law of the state
in wilhelminian Germany; he defined “rule” as the tight "to command”
actions, and reserved this tight of rulership to the state, since this was “its

_i{itj " especial privilege which it shared with no-one,”?}

nly Like these two leading protagonists of positive state law, Max Weber also
fon:} . jhought “rulership” to be an essential criterion of the state. e did, however, ;-
1Ce clearly distance himself from their dogma regarding the state’s monopoly :
Va upon rulership; for Weber, rulership is very much a "pllenomenon of every-
of thing social” and by no means confined to the state. It is for this teason that

fleino Speet’s view that Weber’s concept of rulership is “made to measure for

hess  the state”® is just as untenable as his arguiment that the “origin” of Weber's
ry conception of rulership is rooted in legal positivism and corresponds to that
is:  embraced by Paul Laband. Weber instead furns away from the reservation of
. culership to the state by legal positivism.
- | From the very beginning, interpretation of Weber's theoretical state-
er . ments regarding the state has had difficulty locating its proper inteftectual
¢- 1 context. Otto Hintze, for example, does argue that the conception of ruler-
o - ship is “very characteristic” of and “fundamental to his concept of the
05 state,” but he then sets off down a blind alley when interpreting this as a
o & reaction against “an idealistic conception of the state based upon natural
v o faw,” a reaction that with “hard and decisive realism tears away the veil
1 of a cosy romantic ideology of the state,”? There was nothing left of this
e vell to tear away, since the “dream of natural law” had tong been “dreamed

away,”*¢ the romantic-idealist-natural law-based conception of the state
having long been destroyed by legal positivism. Max Weber's position is

of tulership.

# The idea that Gerber didk really found a new tradition in the Uterature has met with

general agrecment since it was first mooted around the turn of the century in jellinek’s

Allgesnelne Staatslehre (1900), 3rd ed. Wissenschafttiche Buchgesellschaft, Darmstadt

1960 p. 429), a view that has survived up to now. See for instance Ollvier Jouanjan,

"Die Betle époche des Verwaltungsrechts,” Handbuch tus Publicum Europacum, Bd. 1V,
F. Miller, Heidelberg 2001 pp. 425-458 (430).

3 paut Laband, Das Staatsrecht des deutschen Reiches, Bd. 1, 2nd eclition, J. C. B. Mohr

(Paul Sicbeck), Freiburg 1888 pp. 64

M Speer, Herrschaft und Legitimitit, Duncker & Humbiot, Berlin 1978 p. 21,

B Otto Hintze, “Max Webers Soziologie” (1926), in his Soziclogie und Geschichte,

Vandenhoeck & Ruprecht, Gottingen 1964 pp. 135147 (142),

B Ausgetriiumt - this striking formulation is from Bernhard Windscheid, “Recht und

Rechiswissenschatt, Greifswalder Universitits-Festrede” (1854), in his Gesammelte

Reden wid Abhandiungen, ed. F. Oertmann, Duncker & thanblot, Lelpzig 1904 p. 9.

27

far more an expression of the contemporary conception of the state that f
linked it to rulership, once he had detached the state from its monopoly




“the capacity of “unconditional command.”*' Besides this, he had a second -
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On this point he also differed fundamentally trom Georg Jellinek, who - like
Gerber and Laband ~ considered “rulership” to be a capacity that “onl
the state” possessed. 27 1t is, however, true that Jellinek modified the dogmj
put forward by Gerber and Laband, thereby creating an important point of
departure for Weber. Jellinek emphatically denied “the nature ot the state ig
ruling, and no more is to be said”*® and argued that there were also “social”
functions of the state in addition to those related to its “rule,”™ The vear ©
his Aligemeine Staatslehre was published, 1900, turned out to be symbolic,
“This is the turning point from nineteenth century conceptions of the state,
dominated by Gerber and Laband, to those of the twentieth century, fog
whom Max Weber became the touchstone. The common thread to all of
these theorists — Gerber/Laband, Jellinek and then Weber — is that they all
insisted that “without the relation of rulership it is not possible to con-
ceive a state.”? For Georg Jellinek, “ruling” meant being in possession of’

conception of rulership that worked without “command and compliance,”
which was the capacity of being able “to impose one's will upon others
unconditionally.”* We find this definition almost word-for-word in Max
Weber, although it is ordered to “power,” which he anderstands to be the
“the chance, within a social relationship, of enforcing one’s own will ever
against resistance, whatever the basis for this chance might be.”* Here, once
again, Weber quarries from Jellinek’s terminology, as in the case of the “ideal
type” castling Jellinek’s concept while at the same time rendering it mose

27 lellinek, Allyemeine Staatslelire, op. cit, p. 180.
% Ipid.

2 Tbid., p. 400. This is the core of his “two-sided-theory.” See Oliver lcp:;tux,
"Die Zwei-Seiten-Lelive des Staates,” in Andreas Anler (ed,), e normative Kraft des
Faktischen., Das Staatsverstindnis Georg Jellineks, Nomos, Baden-Baden 2004, pp. 63-88;
Jens Kersten, Georg Jetlinek und die klassische Staatslehre, [. C. B, Mohr (Paul Siebeck),
Tiibingen 2000 pp. 145tf,; Andreas Anter, "Georg Jellineks wissenschafttiche Politik,”
Politische Vierteliohresschrift 39 (1998), pp. 503-526 {S151F.).
W Jellinek, Allgemeine Staatslehre, op. cit. p. 180,

3Ubid., p. 429. For the relationship between Weber and Jellinek see Realino Marra,
La religlone del dirltti. Durkbeim — fellinek — Weber, G. Giappichelli Editore, Torino 2006
pp- SOfE., 99fE.; Stefan Breuer, “Von der sozialen Staatslchre zur Staatssoziologie. Georg
Jeltinek und Max Weber,” in Anter (ed.), Die noraative Kiaft des Faktischen, op. cit. pp.
89--112; Hans Joas, “Max Weber and the Orvigin of Human Rights,” in Charles Camic
et al. (eds), Max Weber's Economy and Sociefy, Stanford University Press, Stanford
2005 pp. 366-382; Duncan Kelly, The State of the Political: Conceptions of Politics and
the State i the Thought of Max Weber, Carl Schaitt and Franz Newnann, Oxford 2003
pp. Y7EL; Ferraresi, i fantasma detta comuiita, op. cit. pp. 333£L; Andreas Anter, “Max
Weber und Georg Jellinek,” in Stantey L. Paulson/Martin Schulte (eds), Georg Jellinek,
I. €. B, Mohr (Paul Siebeck), Tiibingen 2000 pp. 67-86.
2 Jellinek, Aligemneine Staatslehre, op. cit, p, 180

3 Weber, Wirtschaft und Gesellschaft, Part | Ch 1 § 16.
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1e exercise of power.*
per occupies a centrtal position in the development of German think-
on the state. He liberates the concept of rulership, annexed in the

tegory. Political theory made no attempt to revesse this appropriation.
“stead, what can be observed in social and legal theory after Weber is a
quesnomng of rulership itself. Heinz O. Ziegler for instance d:ag,nosed a
iscuption of the “old idea of ‘rulership’” and a “continuous demolition of
] the prestige associated with all elements of rule.” 5 11y 1933 Hans Freyer sug-
gestecl that “rulership” “was the concept of contemporary thought which

] 'state in terms of |ule1shlp be[ongs in the museum of obsolete theories.

. "But a glance at the development of the theory of the state since the 1920s
i reveals that rulership as an element central to the definition of the state is
L by no means obsolete, For Hermann Heller the state is an order based on
. o pulership®®; Wilhelm Hennis thinks it perfectly obvious that the execution of
|

3 yollrath is right to say that Weber's soclology “has first and foreimost to be understoad
in terms of his adoption and reworking of Jellinek’s conceptions,” but he does not telt us
which conceptions these are and how they are reworked (*“Max Weber: Sozialwissenschaft
zwischen Staatsrechislehwe und Kulturkeitik,” Politische Vierteljahresschrift 31 (1990}
O p. 102). He stops at the general observation that “German political thought” “has from
- the very beginning been almost exclusively concerned with the category of rulership”
(p. 103). Jelinek's transition “from a purely juridical perspective to a meta-juridical
saciotogical perspective” is “precisely the step that Max Weber made” {p. 104). Weber's

German legal state doctrine as disclosed by Jellinek” {p. 105). Vollrath's claim that he
traces at the most fundamental level the linkages between the thought of Max Weber
and Georg Jellinek (p. 103) is nowhere fulfitled. Quite elementary aspects of their think-
Ing Hnking the state to rule, such as Weber's break with the idea that the state enjoyed
a monopoly of rulership, or his transformation of Jellinek's conception of rulership, are
nowhere discussed by Vollrath.

B Heinz O. Ziegler, Die moderie Nation, Tin Beitrag zur politischen Soziologle, J. C. 8. Mohr
(Paul Siebeck), Tiibingen 1931 p. 277.

3 tians Freyer, Herrschaft und Planung. Zwei Grundbegriffe der politischen Ethik,
Hanseatische Verlagsanstalt, Hamburg 1933 p. 23.

¥ Niklas Luhmann, “Politische Steuerung: Ein Diskussionsbeltrag,” in Hans-Hermann
Hartwich (ed.), Macht und Ohnmacht politischer Intitutionen, Westdeutscher Verlag,
Opladen 1989 pp. 12-16 (12).

3 Hermann Heller, Die Souverdnitiit. Ein Beitrag zur Theorie des Staats- und Vilkerrechts,
De Gruyter, Berlin 1927 p. 91,

n
}ﬁeteeuth century by legal doctrine as a state monopoly, from its_place
1g the properties of the state and transforms it into a g,enerdl sociologi- ¢

* was most taboo.”3 And for Niklas Luhmann “rulership” is only a “bland and ’
; conccptually imprecise” idea that survives almost excluslveiy as an object |
of criticism.¥7 IF these assessments are right, then Weber’s conception of the |

work is therefore, according to Volleath, “determined by the cilsis-ridden problematic of

ecise. For Weber, without a structure of command and compliance there
io rule, justa form of power, and in his view no state can be built just on

e

e
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From Weber's point of view, the question of the legitimacy of a state is one
of when, how and why state rulership is recognised and respected on the

art of those who are ruled, Its existence can certainly not be based upon
naked force. As Talleyrand is supposed to have said, you can do everything
. with bayonels except sit on theny* the same Talleyrand who is considered
to be the inventor of the word “legitimacy,” and who considered this to be
. 4 “necessary element” and the “sole firm guarantee” of the stability of the
* gfate. s Cail'von Rotteck also emphasised that state rule cannot base itsell
*on naked force but instead requires consent, arguing that “the predicate
" Jegitimate” could be granted only to governments founded upon faw.7

And so Max Weber is not the first to have conceived and used this cate-
gory. But it is Weber who made it an elementary analytical category for the
- comprehension of the nature of state rule, and so formed the basic founda-
tion for the modern understanding of legitimacy. The category of legiti-
macy played no significant role in political theory before Weber and was,

in fact, entirely excluded from the entirety of positivist state theory.of-his

“legitimacy” in his Allgencine Staatslehre.* However, one remark does alfude
to an important aspect of Weber's later conception of legitimacy: if belief in
the justness of rule is lacking, then “the existing order can only be main-
tained through external force, which is ultimately unsustainable”; but once
the order is recognised, then “circumstance thought just as unreasonable
will be treated as just,”s?

It is only in Max Weber’s writings that state, rulership and legitimacy come to
form an indissoluble relationship. Whoever says “state and rulership” must -
at the latest since Weber - also say “legitimacy.” Every contemporary theory
of the state has to deal with the question of what motivates adherence to a
state order, and on what basis they are considered valid, Today legitimacy is a

# "On peat tout faire avee des batonettes sauf s'asseoir dessus.” The saying is also
attributed to Bmile de Girardin - see Othon Guerlac, Les citations frangaises, Armand
Colin, Paris 1957 p. 325.

3 Carl von Rotteck, “Legitimitit,” in Rotteck and Welcker, Staafs-Lexikon, Johann
Friedrich Hammerich, Altona 1847, Bd. 8 pp. 476-481 (477).

16 Talteyrand, Memoiren des Fiirsten Talleyrand, ed. Herzog von Broglie, Bd. 2, Albert
Ahn, Cologne and Leipzig 1891 p. 111.

4 Rotteck, “Leghtimitit,” op. cit, p. 476.

#® Martin Krieke, Elnfiihrung in die Staatslehre. Die geschichtlichen Legitimitsgrundlagen
des demnokratischen Verfassungsstaates, 6th ed. Kohlhammer, Stuttgart 2003 pp. 141L

19 There is one unimportant remask on historical usage in tradition “theory of legitimacy”
(lellinek, Allgemeine Staatsiehre, op. cit. p. 344),

50 1hid., p. 342, This remask is made in the context of his well-known, but ustially
trivialised, conception of “the normative force of the factual” (p. 338); that the com-
mand of state authority, if often enough issued and ebeped, “simply becomes a moral
norm to be followed.” (p. 339) See Kersten, Georg Jelllnek und die klassische Staatslehre,
op. cit. pp. 367ff.; Anter, “Georg Jellineks wissenschattliche Politik,” op. cit. pp. S20fK.
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| rulership but introduced a category witliout which the relation of state and
¢ rulership could not be conceived: legitimacy. This is the Archii

i .be treated as a chance.” For him, rule

82 Max Weber’s Theory of the Modern State

tufe is an aspect of the state®?; Roman Herzog thinks rule is a characterist;
of the state™ and for Stefan Breuer it is naive to believe in a disappeay
ance of rule in future state practice.?! All of these positions demonstrat
that rulership remains central to understanding of the state and that th
line of development in which Weber stands reaches almost unbroken tntg?
the present. Discussion of “freedom from domination” turned out to be a
short-lived intermezzo. The idea of freedom from rule is no more on th
radar than that of freedom from the state, Of coutse, in contemporary lite
rature no-one writes about “command and compliance” any inore; insteag
another category that Weber linked indissolubly with rule has come to the
fore: legitimacy.

1 State and legitimacy

Legitimacy, however, is an absolu tely unromantic category, (Carl Schmitt,
Political Romanticisni)

Nonetheless, great souls have need of legitimacy. One senses in noble
Bours the upstanding rigour of outer space. (Robert Musil, The Man without -
Quuilities)

Unilike contemporary state theory, dominated as it was by legal positivism,
Max Weber did not stop at a description of the state as the incorporation of

edean point
.ot his sociology of ruie. in his view, no rule can last if it {acks a legitimate
basis. It is the “chance” that the action of the ruled is oriented by actors’
belief in the existence of a legitimate order” that bestows “validity” on (his
order.? As with almost all sociological phenomena, the concept of “chance”
is a_prime qualification: rule is only the chance of rule, validity only the
hance of validity, and legitimacy can, as Weber emphasises, “naturally only
without legitimacy is.fundamentally
not rule, but rather a stage in the mere exercse of power with. little prospect
1j{;‘z“1&1~1gnce. And so the state also requires a legitimating foundation that
can provide validity for its order,

P

Foomo f

¥ Withelm Hennis, “Legitimacy. On a Category of Clvil Soctety” in his Politics as a
Praclical Science, Palgrave Macmillan, Basingstoke 2009 pp. 77-120 (81).

" Roman Herzog, Allgemebne Staatstehire, Athendium, Frankfurt a, M. 1971 P 102,

3 Stefan Breuer, “Herrschaft” in der Soziologie Max Webers, op. cit. p. 240, See also
Maurizio Bach, “Europa als Biirokratische Herrsehaft,” in Gunnar Folke Schuppert
et al. (eds), Europawissenschaft, Nomos, Baden-Baden 2005 pp. 575-607.

2 Weber, Wirtschaft wnd Gesellschaft, Pare L Ch, 1 § 5.

B Weber, Wirtschaft tind Geseltschaft, Part | Ch. 3§ 1.
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From Weber's point of view, the question of the legitimacy of a state is one
'o.f when, how and why state rulership is recognised and respected on the
part of those who are ruled. Its existence can certainly not be based upon
‘paked force. As Talleyrand is supposed to have said, you can do everything
with bayonets except sit on them;* the same Talleyrand who is considered
‘to be the inventor of the word “legitimacy,”*® and who considered this to be
“pecessary element” and the “sole firm guarantee” of the stability of the
'ate 46" CHiTvon Rotteck also emphasisad that state rule Cannot base itself
on naked force but instead requires consent, arguing that “the predicate
Jegitimate” could be granted only to governunents fousded upon law."

And so Max Weber is not the first to have conceived and used this cate-
gory. But it is Weber who made it an elementary analytical category for the
comprehension of the nature of state rule, and so formed the basic founda-

tion for the modern understanding of legitimacy, The category of legiti-
.. macy played no significant role in political theory bcfofc Weber and was,
' in fact, eutlrely exclmled from the entirety of positivist state theory.of his
t;mc 8 ]ellmek is no exceptmn hele he never once employs the concept of
“legitimacy” in his Allgeneine Staatslehre,* However, one remark does aliude
to an important aspect of Weber’s later conception of legitimacy: if belief in
the justness of rule is lacking, then “the existing order can only be main-
tained through external force, which is ultimately unsustainable”; but once
the order is recognised, then “circumstance thought just as unreasonable
will be treated as just,”S0

Itis only in Max Weber’s writings that state, rulership and legitimacy come to
forin an indissoluble relationship. Whoever says “state and rulership” must -
at the latest since Weber - also say “legitimacy.” Every contemporary theory
of the state has to deal with the question of what motivates adherence o a
state order, and on what basis they are considered valid. Today legitimacy is a

H70n peut tout faire avec des balonettes sauf s'asseolr dessus.” The saying is also
attributed to Emile de Girardin ~ see Othon Guerlac, Les citations frangaises, Armand
Colin, Paris 1957 p. 325.

15 Carl von Rotteck, “Legitimitdt,” in Rotteck and Welcker, Staats-Lexikon, Johann
Friedrich Hammerich, Altona 1847, Bd. 8 pp. 476-481 (477).

% Talleyrand, Memoiren des Fifrsten Talleyrand, ed. Herzog von Broglle, Bd. 2, Albert
Ahn, Cologne and Leipzig 1891 p, 111,

¥ Rotteck, “Legitimitdt,” op. cit. p. 476.

¥ Martin Kriele, Einfithruny in die Staatslehre, Die geschichttichen Legitimétsgrundlagen
des demokratischen Verfassungsstaates, 6th ed. Kohlhammer, Stuttgact 2003 pp. 144f.

¥ Thereis one unimportant remark on historkcal usage in tradition “theory of legitimacy”
(Jellinek, Allgemeine Staatsiehre, op. cit. p. 344).

0 Ihid., p. 342. This remark is made in the context of his well-known, but usually
trivialised, conception of “the normative force of the tactual” (p. 338); that the com-
mand of state authority, if often enough issued and obeyed, “simply becomes a moral
norm to be followed.” {p. 339) See Kersten, Georg Jetlinek und die klassische Staatslehre,
op. cit. pp. 3678f.; Anter, “Georg feilineks wissenschattliche Politlk,” op. cit. pp. S20ff,
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central concept for the analysis of state and politics. On the one hand, it offeg
“the key to understanding almost all the problems of state theory,”® while
on the other it is “a basic problen: for the philosophy of the state,” indeeg
“the most ditficult of all questions when it comes to a theory of the state.”
It is very striking that almost all studies latch on to this question - openly
or coveitly, in agreement or vejecting — as posed by Weber: “Wherever the
category of legitirmacy turns up in modern social science it is at root Webey's
concept.”™ This enthrallment, for which Hennis provides a critical diagnosis;
is clearly so disabling “that in political science we have not got much furthey
than Max Weber’s theory of legitimacy,” as Ulrich Scheuner claims,

The prominence and force of this category, which is moreover a key con-
cept for Weber’s theory of rulership and the state, are in striking coutrast
with_the fact that the concept is deftined nowhere in his Wntlngs Tlis ig
alt the more surprising given that he otherwise hardly ever left a concept
undefined. His enthustasm for conceptual construction sat this one out,
There is not one point in his “sociological categories” where there is an
definition of legitimacy; nor is there anywhere anything like an approxima-
tion Lo such a detinition.®® In this respect, Weber failed to remedy a fault to
which attention had already been drawn by Carl von Rotteck, who in 1847

5U Krlele, Einfiihrung in die Staatsiehre, op, cit, p. 8.
52 Richard Schottky, “Dic staatsphilosophische Vertragstheoric als Theorie der
Legitirnation des Staates,” in Peter Graf Kiclmansegy (ed.), Legitimationsproblene
politischer Systerme, Westdeutscher Verlag, Optaden 1976, pp. 81-107 (81).
33 Tlennis, “legitimacy,” op. cit. p. 81.

5 flennis, “Legitimacy,” op. cit. p. 89.

5 Ulrich Scheuner, “Bie Legltimationsgrundiage des modernen Staates,” in Norbert -
Achterberg, Werner Karawietz (eds), Legitimation des modernen Stuates, Frany Steiner,
Wiesbaden 1981 pp. 1-14 (4). Iere the obder and wiser teacher of legal state theory ¢
secks abave all to tick off political sclence. But for such admonishment to be truly
convineing, it helps to know what one is talking about. This is obviously not the case
with Scheuner: when talking of the “chance of obedience,” he relates this to Weber’s
concept of legitimacy (p. 9), whereas this actually relates to his concept of rulership,
36 Por today’s discussion of Weber's concept of legitimacy sce Stefan Breuer,
“Herrschaft” in der Soziologie Max Webers, op. cit. pp. 202if,; Chris Thomhill,
Samantha Ashenden (eds), Legafity and Legitimacy: Nonnative and Sociological
Approaches, Nomos, Baden-Baden 2010; Patrice Duran, “Légitimité, drolt et action
publique,” LAnnde sociologiqe 59 (2009 pp. 303-344; Oliver W. Lembeke, “The
Dynamics of Legltimacy: A Critlcal Reconstruction of Max Webers's Concept,” in
Liesbeth Huppus-Cluysenact, Robert Knegt, Oliver Lembceke {(eds), Legality, Legitinmacy
amd Moderriity, op. cit, pp. 33-46; Stefan Breuer, “Legitime Herrschaft,” in his Max
Webers tragische Soztologie, J. C. B. Mol (Pautb Stebeck), Ttibingen 2006, pp. 63-79;
Michel Couty, Guy Rocher (eds), La tégitimité de VEtat et du droit. Autoar de Max Weber,
Saint-Nicolas 2005; Peter Lassman, “The rule of man over man: politics, power and
legitimation,” in Stephen Tuener (ed.), The Cambridge Companion to Weber, Canmibridge
University Press, Cambridge 2000 pp. 83-98.
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complained of the “lack of clatity in the concept,” resulting in “entirely
arbitrary usage.”s” Now Weber's understanding of legitimation is not Quite
so “indefinite” and is not emplo ed in any “arbitrary” manner, But since -
50 I y Y {
ach the ;

we cannot start off with a crystal clear clef‘iuition,___w_e_xlee;l_ to appro

< relationship between state and legitimacy. though the hack doot,.
" Legitimacy is the twin sister of the moder state. If a state order car 1 O
survive for as long as it is regarded as legitimate, then an intimate relation-
s'i‘ii'P emerges between state and !_egi;i_;_n_a_cy “t,_‘l_:'_gllt_,_dqeg&‘n_qg h_ay__e .,to_b?‘ overt,
but which becomes all 'the clearey in situations where order is disturbd.
‘States of exception of this kind reveal most clearly the nature of legitimacy,
and publicist who wilnessed one such

ere,

: _ stirbed, and deployed s sociological categories
in his analysis: “The collapse of what had in Germany been legitimate rute
up to 1918 showed how the fracl'uring of allegiance to tradition by the war
on the one hand, and the loss of prestige thirough defeat on ihe other, ,.,
undermined compliance and so opened the way to the overthrow of rule, 38

2 LI was exactly at the thme of the downfall of the Reich klhat__t__l_'l_e_p_(_)_!_itiqal

and scholarly issue of legitimacy arose, and his judgment on the fate of the
10 ance fo which he had often enough confessed, is

[}

‘German 't

narchy, allegi

nambiguous: "Historical” legititiiacy is finished.”s The
‘consequences that he draws from this judgement are further proof of the
decisive relevance of the berspective opened up by the concept of legitimacy
when he considers that it is necessary for a new angd “legitimate” form of
government to arise, which under the prevailing circumstances could only
be a democratic government, s

The p__ro_blen_}_g)f‘_llgeg‘i‘t‘il_l.l_a_gy is rendered transparent when state orders col-
lapse, a pl‘ob'l_em tha d_'l_n'ing'ti'mes of crisis i_s',ever—p__res__e_i_ll‘ and virulent, The
histoty of the twentieth century has shown that when a belief in legitimacy
Is disturbed the structure of state tule is shaken, as in 1956 in Hungary
and 19687in Paris; or it can even collapse, as in 1918 in Germany, 19791
Teheran and 1989/1990 In the states of the Eastern Bioc, But there have
also been storms in teacups, For instance, the bitter controversies over the
“legitimation crisis” {hat during the mid-1970s dogged the sociaf sciences
and unsettled political science conferencesé! certainly had far less to do with

3 Rotteck, “Legitimitit,” op. cit. p. 476.

B Weber, WuG 155,

2 Weber, “Deutschlands kiinftige Staatsform” (1918), in his Zur Newordnung
Devtschlands, MWG 1/ 16, pp. 91146 (103).

% Ibid., p. 105.

S Participants In the ierman Political Science Assoctation’s Conference of 1975 in
Duisburg reported vehement polemical arguments, See Wilhelm Hennis’s contribu-
tien to this; “Legitimacy. On a Category of Civil Soclety” in his Politics as a Practical
Sclence, op. cit, pp. 77-120.
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:my real “lcbltunatnon cu:;1s o2 IJut tllcy were mstead uleol()},ual battle

b fater summatrised the debate ictmspcuweiy Aas one "conduuul in terms o
ideology and ‘ideological critique’.”®® Even at the time, Wilhellm Hennj
questioned how such exiensive debate could blow up over the “problems of
legitimation” when the “principles and legal foundations of the state have |
been so little questioned and contested in the era of the Federal Republic.”od
While Weber is very clear about the refationship between the destabilisa.
tion of legitimacy and the collapse of an order, he remains very vague about :
-2 the emergence of legitimacy. His remark that all rule seeks to "arouse and-
cultivate belief in its ‘legitimacy’”s does not really get us very far in reach
ing a satisfactory understanding of the process of legitimation. Tle is primar
ily interested in vertical relationships: the rulers make demands of those;
“helow” them, and those befow address their legitimating beliefs “upwarcs.”
A legitimating effect must already be present in the horizontal plane before
[} it can work vertically, but Weber shed little light on this.
? Apart from this, it is apparent that the domain within which legitimating
processes play out is very restricted: to the “relation of legitimacy between
the rulers and the administeative staff,”% According to this perspective, it
would not be the relationship between rulers and ruled that was of critical
i importance for legitimacy, but rather the relationship between the rulers
" and their staffs. As far as state tule is concerned, the legitimating beliefs of
the members of state organs and institutions would be of prime relevance,
in which the dec:snve piocesses oi the uueu,eme an(l ctechue of ]egurunacy

t

does make sense, since the clestablltsailon dl’l(l ollapse ot state Ol(lﬁ‘lS wis
always ‘preceded by the, fact that ruters coulcl no longer count upon the
“pliability” and “compliance” of. ‘their_staffs. Weber is therefore right to
emphasise the elementary role of the administrative apparatus in processes
of legillmation and delegitimation. This perspective is based upon his two
leading a priori in his sociology of rule: firstly, that all rute “tunctions” as
administration;%” secondly, that all administration needs a structure of

52 fiirgen Habermas, Legitimation Crisis, Polity Press, London 1988; Charles Taytor,
“Legitimation Crisis?,” in his Philosophy and Hie Human Sciences, Cambridge University
Press, Cambridge 1985 pp. 248-88,
6 Niklas Luhmann, “Selbstlegitimation des Staates,” in Norbert Achterberg, Werner
Krawietz {eds), Legitmation des modernen Staates, Franz Steiner, Wiesbaden 1981
p- 65-82 (65).

& fennis, “Legitimacy,” op. cit. p. 77,

55 Weber, Wirtschaft wnd Gesellschaft, Pact {1 Ch, 3§ 1,
66 Weber, Wirtschaft und Geseflschaft, Part 1 Ch. 3§ 1.3,
57 Weber, Wirtschaft wid Gesellschaft, Part 1 Ch. 3 § L3, See also Breuer, Max Webers
Herrschaftssoziolugie, pp. 23tE
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{ile, since to function it requires “powers of command.”® In state rule this
hterclependence is closer, and even asswnes the form of an identity: state
Ole i administration, Hence the concept of “administrative state” which
o Schinitt introduced with such great effect in twenticth century political
heory® is for Weber, strictly speaking, just a tautology.
Although Weber’s perspective dominates contemparaty state theory, the
najority of commentators E!Q‘_I}‘qgjlnliﬂk.__‘l;h.at he has “satisfactorily” resolved
he guestion of how legitimacy first emerges.” There is consequently a vast
umber of attempts to sharpen Weber’s schematic concept of legitimation
“ihrough interpretation and criticism.”! Here Weber's conception has given
‘yise to [ights of fantasy on the part of many authors, Prewo for instance
“regards legitimacy as “a particular socio-cultural oil that can be applied to
tightly-bound relationships of rule and which smoothes the path of inter-
- connected actions, while at the same time protecting the entirety of rela-
tionships and action processes against the penetration of foreign bodies (like
' engine oil absorbs impurities), and, finaily, lending the whole a glistening,
golden lue.”’? Quite apart from the literary qualities of this, there are also
serious misunderstandings. It s difficutt to concelve how one can in all seri-
ousness claim that Weber’s conception is “manipulative,” that the “sacial
Darwinist point of departure” of his sociology implies “from the first that
jegitimation is founded upon deception.”” Even if this opinion remains

& Weber, Herrschaft, MWG 1/22-4, p. 139 (WuG 5485).

@ Carl Schimitt, Legality and Legitimacy, Duke University Press, Durham N.C. 2004
pp. 3L Carl Hermann Ule's stated opinion that Schunitt was the flrst to use this term
in Germany (“Uber das Verhiftnis von Verwaltungsstaat urk) Rechisstaat,” in his
Staats- und Verwaltungswissenschaftliche Beitriige, Kohlhammer, Stuttgart 1957 p. 127)
is Liowever untenable; as eatly as 1912 Walther Rathenau wrote that the “administra-
tive state” represented the “ideal form for the state” (Rathenau, Zur Kritik der Zeit,
$. Fischer, Berlin 1912 p. 126).

7 Stefan Breuer, “Rational Domination,” Law and State 44 (1991) pp. 92125 (103).
M Spe, for example, Duran, “Légitimité, droit et action publigue,” op. cit,; Lembcke,
*Phe Dynamics of Legitimacy,” op. cit.; Breuer, “Legitime Herrschaft,” op, cit.; Michel
Coutu, Guy Rocher (eds), La tégitimité de VEtat et du droit, op. cit; |. G. Merquiar,
Roussean and Weber, Two Studies in the Theory of Legitimacy, Routledge & Kegan,
London 2006 pp. 89fE; Lassman, “The rule of man over man,” op. cit. pp. 86(f,;
Breuer, Max Webers Herrschaftssoziologie, op. cit. pp. 19F.; Weyma Lilbbe, Legitinitdit
kraft Legalitiit. Sinuverstehen und Institutionenanafyse bei Max Weber und seinen Kritikern,
1. C. B. Mohr (Paul Siebeck), Tibingen 1991 p. 9if,; Habermas, Legitimation Crisls, op.
cit, pp. 971f.; Wolfgang Schluchter, The Rise of Westetn Rationalism, trans. Guenther
Roth, University of Catifornia Press, Berkeley 1985 pp. 84t

2 Rainer Prewo, Muax Webers Wissenschaftsprogramm. Versuch einer methodischen
Neuerschfiefung, Suhrkamp, Frankfurt a. M. 1979,

7 Michael Zingle, Max Webers Staatstheorle i Koilext seines Werkes, Duncker &
Huinbtot, Berlin 1988 pp. 82, 69, 1t remains a mystery as to quite what the “manipu-
fative theoretical founding moment of Webert’s theory of legitimation” which Ziingle
thinks he has revealed might be.
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exceptional in Weber commentary, it simply goes to show that grotesqy
distortions of his positions have no limits, The passion for interpretatig
- and criticism is founded not least upon the fact that Weber's concept ¢
. legitimation remains unclear. And it is perhaps no accident that he avoide
being too precise here; he is less concerned about legitimacy as such thy
an idéal-typical registration of the differing empirical types of percep
legitimacy. This interest is reflected in his setting up three types of legi lmate
rule. Since the modern state is a form of legal rule,™ the question of its legitj::
macy can ouly be a question of the legitimacy of its legality.

2 Staring into the depths with a clear head: the legitimacy
of legality

Weber's arguments concerning legal rule show what the modern state rests
upon: “on a beliet in the legality of statutory orders.””s State rule is “rule by
virtue of ‘legality’, by virtue of belief in the validity of legal statufe and the
appropriate juridical ‘competence’ founded upon rationally devised rules,”7s
It rests upon the belief that all law is rationally lormed”” and that “the legit-
macy of rule becomnes the legality of a geneval rule, purposively conceived,
formally correct in its construction and promulgation.”™ Since rule rests
upon “command and compliance,” state rule is characterised by a particular
kind of compliance: it is “the law,” which is obeyed - au “impersonal order”
to which state badies are themselves subordinate.”

If legal rule is based upon the “basic idea” that “any law can be created” -
and any existing law altered — by formaily correct statutory action,® and if
the law has the character of a “techinical apparatus lacking any substanlive
sanctity,”®' then there is, according to Fritz Loos, “no doubt that the belief in
legrality that Weber describes is one specific to legal positivisin,”®? But is this
view, the one that prevails in the commentary on Weber, actually correct?
It is rue that one of the central tenets ol legal positivism is that positive law

7 Weber, Herrschaft, MWG [/22-4, p. 727.

7S Weber, Wirtschaft und Gesellschaft Part 1 Ch. 3 § 2.

76 Weber, “The Profession and Vocation of Politics,” in his Political Writings, op. cit.
pp. 309-369 (312).

77 Weber, Wirtschaft und Gesellschaft Part 1 Ch. 3 § 3.1.

78 Weber, “Einleitung in die Wirtschaftsethik der Weltreligionen,” in Gesammelte
Aufsitze zor Religlonssoziclogie Bd. 1, ). C. B, Mohr (Paul Siebeck), Tibingen 1920 p. 273,
7 Weber, Wirtschaft und Gesellschaft Part [ Ch, 3 § 3.1,

80 Weher, Herrschaft, MWG 1/22-4 p. 726 (W1, 475).

B Weber, Rechit, MWG 1/22-3, p. 639 (WuG 513).

82 Tritz Loos, Zur Wert- tnd Rechtsichre Max Webers, J. C. B Mohir (Paut Siebeck),
Tibingen 1970 p. 124. Heino Speer shares this view that the concept of legal cule is
based upaon legal positivism (Herrschaft and Legitimitdt, Duncker & Tumblot, Berlin
1978 pp. 76L).
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{n and of itsell alone imposes duties and obligations,*® not requiring any
higher principles for its validity.® But this by no means imphes that Max
weber was himself a legal positivist, for his questioning of legitimacy marks
jim off clearly from legal positivist thinking.®

In what coniext should we therefore place Max Weber's conception of
Jegitimacy through legality? Hitherto no effort has been made to identity
the theoretical source for this idea. It can be found almost word-for-word
in a treatise of Joseph von Held, a theorist of the state and “Royal Bavarian
privy Councillor”: he not only emphasises that that the state recognises
only “compliance with the existing laws"% but also equates legitimacy with
“uconformity to the law,” even stating that legitimacy is “identical with legal-
~ Jty.”% This was the position taken by Max Weber, although in a rather more
* elaborated form. But is he right in arguing that belief in statute law estab-
¢ flished in a formally correct manner is a sufficient basis for legitimation? Can
. mere formal legality prompt bellel in legitimacy? Time and again that has
peen questioned and argued over, Consequently the history of the reception
of this argument is at the same time a history of criticism.

Carl Schmitt was first out of the blocks when he demnonstrated that the
systern of legality led into a “formalism” lacking any content, robbing “legality
of any power to convince.”®® For Reinhard Bendix, Max Weber’s concep-
tion is “questionable” since it depends on a circularity.® Wilhelm Hennis
noles that Weber’s concepts fail to etfect a “qualitative, critical-normative

8 Kriele, Binfiihruny in die Staatslehre, op. cit, p. 14.

8 The “transformation of the law into legality is a consequence of legal positi-
vism,” as Carl Schmitt emphasises — “Das Problem der Legalitit” (1952} in his
Verfassungsrechiliche Aufditze aus den Jahren 1924-1954, Duncker & Humblot, Bertin
1958 pp. 440-451 (447).

85 See Ch. 5.4 for a discusslon of Weber's relationship to legal positivism,

8 Joseph von Held, Grusdziige des Aligemeinen Staatsrechts oder Tnstitutionen des dffen-
Hichen Rechts, Brockhaus, Leipzig 1868 p. 78.

8 Ibid., p. 215. He even anticipates Cal Schmitt’s critique of legality when he refers
to “mere legality in contrast to legitimacy” {p. 217). Two decades earlier Catl von
Rotteck had equated “legitimacy” with “legality,” understanding by this "nothing
other than the statutory or recognised legal validity or lawfulness” of a legitimacy
which was related to “political relationships” (Rotteck, “Legitimitit,” op. clt. p. 476).
8 Schmitt, Legality and Legitimacy, op. cit. p. 29. His student Otto Kirchheimer, while
& leftist, came to a similar conclusion in an article of the same name published the
same year (“Legality and Legitimacy,” Die Gesellschaft Vol. 2, No. 7 (1932) pp. 1-19).
Schinitt drew on this article (op. cit. p. 9. However, it is Carl Schmitt who first opened
up the tull significance of the legality problematic at a critical polnt for a republic that
was, six months later, “legally” abolished - something that he had already predicted,
8 ... laws are legitimate If they have been enacted; and the enactment is tegitl-
mate if it has occurred in conformity with the laws prescribing the procedures to
be followed.” (Bendix, Max Weber. An Intellectual Portrait, Routledge, London 1998
p. 419.)
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demarcation of legitimacy and illegitimacy.”® In the opinion of Richay
Miinch, beliel in the legitimacy of legality is no kind of explanation of j
actual validity, it is rather something which itself has to be explained,
Heino Speer poses the rhetorical question of whether Weber “has misse
the basic problem of legality.”? From the heights of communicative reasoyy:
Jiirgen Habermas hands down the conclusion that Max Webet's assum
tion that there was an inherent rationality in the law as such “which couly
form a basis for the legitimating power of legality” was unprover.” 1f Stefay
Breuer concludes that “According to the majority of his interpreters, Webey
did not satisfactorily answer” the question of the legitimacy of legality
this is ahnost an understatement. Criticism and rejection are almost unani:
mous. Even Weyma Lilbbe concedes that the conception of legality "is an
unresolved problem in Weber interpretation”? that has not establisheg
itself in the social and legal sciences. :
The unanimity of the criticism stands in a paradoxical relationship to the
fact that Weber’s conception remains the dominant point of orientation for:
nearly all theoretical and empirical studies of the legitimacy of the state
Quite obviously these remain transfixed by the idea. Robert Gralstein has -
also noted this curious state of affairs: :

Max Weber's concept of legitimacy occupies a paradoxical position in
modern political science. On the one hand, it has proved to be the domi- '
nant model for empirical investigations of legitimacy. On the other hand,
it has met with almost universal criticism by those political phifosophers
who have evaluated it.%

Moreover, uneasiness with the concept starkly contrasts with the recogni-
tion that Weber’s diagnosis is “realistic”?” as well as “correct.”® History
has provided disastrous confirmation. It was the “legal” seizure of power

9 Hennis, Politics as a Practical Sclence, op. cit. p. 89,
9 Richard Minch, Legitimitit und politische Macht, Westdeutscher Verlag, Opladen
1976 p. 65.

92 $peer, Herrschaft, op. it p. 73.
% Jirgen Habermas, “Wie st Legitimitit durch Legalitiit moglich?,” Kritische Justiz
20 (1987) pp. 1-16 (116

9 Breuer, “Rational Domination,” op. ¢it. p. 115 (with further examples),
9 Weyma Libbe, Legitimititt kraft Legalitdt, op. cit. p. 16.

9% Robert Grafstein, “The Tailure of Weber's Conception of Legitimacy: Its Causes
and Implications,” British Journal of Political Science Vol. 43 {1981) pp. 456-472 (436},
97 Breuer, “Rational Domination,” op. cit. p. 97.

9 yicle, Einfitrung in die Staatsiehre, op. cit. p. 23. fven Carl Schnitt praises Weber
for having properly posed “diagnosis and with it also a prognosis.” Schmitt, “Das
Problem der Legalitit,” op. cit. p. 447, le here fundamentally revises the positon he
adopted in 1932,
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by the National f)'o_cciatists‘)‘J that showed that both the ruled and the state’s
..ad,niuisl'rative staff were extremely open to manipulation and that a new
“order can count o1 a greater probability of conformity if it is created in a
wlegal” and “formaliy correct” manner. That certainly has less to do with the
idea that the Germans are a people with a touching faith in legality'™ than
with more general sociological conditions. The Milgram experiment and
stuclies on the authoritarian personality have shown "how realistic Weber’s

diagnosis was (and, incidentally, by no means confined to typically German
). 108

raits
t Not least in favour of Weber's thesis is the evident empirical and historical
© gputh that the modern state is legitimated by legality and has been as such
. a resounding success.' Its structural form and mode of functioning are
i codified by legality.’% All of this is especially true of the type of state that
has developed in theory and in practice since the nineteenth century, and
which today characterises all current civilised states: the state based upon
the rule of law. The principles of legal rule that Weber put forward are at root
also those of the state based upon the fule of law, in which the administra-
tion is bound by laws and the legislature is bound to the constitution.'?
while Max Weber's description of the relationships between the state,
rulership and legitimacy do have a certain plausibility from an empirical and
historical perspective, this does not alter the fact that it cannot generate a
substantive and normative theory of legitimation - nor does it seek to do so.
Johannes Winckekmann’s forceful and insistent attempt to read a normative
dimension into Max Weber's conception, and so rescue it from the stigma of
formalism, ' rematned an iii-fated enterprise that was met with unanimous
rejection.'®® A normative theory of legitimation can only be developed if

9 Forsthoff expresses with especial clarity the instrumental understanding of legality
shared by National Sccialist specialists on state law: “The revolution is only now
possible as the assumption of power, that is, in a legal form. Only from this perspec-
tive is the National Socialist Revolution comprehensible as a legal revolution.” Lenst
Forsthotf, Die Verwaltung als Leistungstriger, Kohlhammer, Stuttgart, Berdin 1938 p. 9,
199 Schmitt, “Das Problem der Legalitit,” op. cit. p, 446,

1 Breuer, “Rational Domination,” op. cit. p. 97.

2 telmut Willke, Tronie des Staates, Grundlinlen elner Staatstheorie polyzentrischier
Geseltschaft, Suhtkamp, Frankturt a. M. 1992 p. 11,

183 “Ihe principle of legality is closely bound up with the modern conception of the State,”
Atexander Passerin d'Entréves, The Notion of the State, Blackwell, Oxford 1967 p. 144.

4 See Ch. 5.4 for a discussion of Weber’s understanding of the state based upon the
rule of law.

198 fohannes Winckelmann, Legitimitir und Legalitit in Max Webers Herrschaftssoziologie,
J. C. B, Mohr (Paul Sicbeck), Tubingen 1952,

W6 Litbbe, Legitimitdt kraft Legalitiit, op. cit. p. 12; Prewo, Max Webers
Wissenschaftsprogramm, op. <it, pp. 559, Wolfgang J. Mommsen, Max Weber and
Germnan Politics. 1890-1920, University of Chicago Press, Chicago 1990 p. 452;
Habermas, Legitimation Crisis, op. cit, pp. 971,
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Weber is placed explicitly to one side.” But this does not mean that gy
mucli-criticised conception of “formalism” is « priori should be considerg
only negatively. Max Weber himself had a very positive regard for it, seeing
in it the “enemy of arbitrariness, the twin-sister of freedom.” %

Weber’s conception of legitimation has preoccupied generations of legyy
theorists, sociologists and political scientists and will continue to do so. Thg
question of the relationship of the state, legitimation and legality remaing
a central theoretical problem that is renewed from one historical situatio;
to the next. Stefan Breuer considers that the “sustained power of attraction”
of this discussion indicates that Weber's concept “goes right to the heart ¢
a central problem of modernity.”!% The problems contained in his concep
tion are exactly those problems that face the contemporary sciences of law
and politics: Ulrich Matz maintains “that the theory of the democraric con
stitutional state is today on the edge of an abyss” since they invoke highe
fegal principles such as human dignity, liberty and equality but do not
and cannot, base the state on higher values and principles.''? But do thes
depths have to make one feel dizzy? When Weber talks of particular highey
legal principles, and always self-consciously proclaimed his own value
while at the spme time consciously distancing himseif from any definition
of state legitimacy in terms of substantive categories, then he had alveady
taken up position above these depths, and without any dizziness.

3 Charismatic rule in the modern state?

Max Weber does not entirely equate legitimacy with legality, despite what the
majority of his critics believe. He clearly stales that a belief in legltimacy is “for -
egal’ rule never purely legal,” being both “traditionally conditioned” by vir
tue of having become “established” and also “charismatic in a negative sense:
that persistent and conspicuous failure ruin every government, break their
prestige and prepare the way charismatic revolutions.”'! As with every other

07 Fritz Loos cmbarked upon a strategy of this kind, arguing on the one hand that
belief in the legitimacy of formal law was “not a belief in formal legitlinacy as such,
but rather on the material values of the liberty and equality of the citizen that it
secures,” while on the other arguing that one would certainly “look in vain” for such
material values in Max Weber's sociology of rulership. Loos, Zur Wert- und Rechstlehre
Muax Webers, op. cit. p. 129,
108 Max Weber, contribution to Discussion at the 1910 Conference of the German
Sociological Society, Gesarmmnelte Aufsdtze zur Soziologie und Sozialpolitik, 1. C. B, Molw,
Tibingen 1924 p. 480 - here Weber boreows Theting’s dictum, See Rudolph von [hering,
Geetst des rémischen Rechis, Vol, 2, 3rd ed. Breitkopt & Hirtel, Leipzig 1887 p, 471,
19 Breuer, Max Webers Herrschaftssoziologie, op. cit. p. 20,

0 Ulrich Matz, Politik und Gewalt, Zur Theorle des demokeatischen Verfassungsstaates
und der Revolution, Karl Adber, Freiburg 1975 p. 129,

Y Weber, Wirtschaft und Gesellsciaft Part T Ch. 3 § 13,
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ldedl type, legal rule never appears in its pure form, but always in a compound.
Hence the legitimacy of the modern state is not exhausted solely by legality.
If the question of legitimacy becomes especially critical in times of crisis, and
while it is exactly in such periods that charisma can have such a powerful
jmpact, then we need to examine the role of charisma in the modern state,
After all that has so far been said about the concept, nature and structure
of the modern state, charismatic legitimacy can only have marginal relevance
here - for charismatic rule sits ill with a structure characterised by rational, insti-
o ytionalised and impersonal criteria, Charismatic rule rests upon “exceptional
. dedication to the saintliness of the heroic qualities or the exemplary nature of
a person, and the orders which that persons opens up or creates.” 't It is “typi-
cally unpredictable,” for it is constantly in danger of becoming “routinised” by
“ gradition, legalisation or rationalisation, through which the type then reverts
to one of the other two types.''® No slate can be based upon such an unsta-
ble and unpredictable form of rule, The properties of constancy, stability and
rationality that characterise the state are certainly not those that Weber ascribes
to charismatic rule. Nowhere does he discuss this question of incompatibility,
but his discussion of the “reconstruction” and “objectification” of charisma'"
oflers the possibility of finding some kind of answer to this problem.
Charismatic rule in the “pure” sense is always a product of “unusual” situa-
tions and arises from an “aggravation,” from a “dedication to hero-worship.”
When it flows back into “everyday constraints,” it is “as a rule broken, trans-
posecl and bent “institutionally.””"5 This progression is associated with a

N2 Weber, Wirtschaft und Gesellschaft Part ECh. 3 §2. On Weber's concept of charisma see
Joshua Derman, “Max Weber and Charisma: A Transatlantic Affalr,” New German Critique
38(2011), pp. 51-88; Jeffrey Edward Green, “Max Weber and the Reinvention of Popular
Power,” Max Weber Studics 8 (2008) pp. 187-224; Hans-Ulrich Wehler, “Das analytische
Potential des Charisma-Konzepts,” in Andveas Anter, Stefan Breuer (eds), May Webers
Staatssoziologie, Nomos, Baden-Baden 2007 pp. 175-189; Christopher Adais-Toteff, “Max
Webei's Charisma,” Journal of Classical Sociology S (2005) pp. 189-204; Stephen P Turner,
"Charisina reconsidered,” Journal of Classical Soclology 3 (2003) pp. 5-26; Stephen
P Turner, Regis A, Factor, Max Weber: The Lawyer as Social Thinker, Routledge, London,
New York 1994 pp. 113ff,; Andreas Anter, “Charisma und Anstaltsordnung: Max Weber und
chas Staatskirchenvecht seiner Zeit,” in Hartmut Lehmann, Jean Martin Ouédraogo (eds),
Max Webers Religionssoziologie in interkuftureller Perspektive, Vandenhoeck & Ruprecht,
Gottingen 2003 pp, 29-49, 456f,; Stefan Brewer, Max Webers Herrschaflssoziologle op. cit,
pp. 33 and 2154,; Wolfgang Schluchter, Religion und Lebensfiihrung. Bd, 2; Studien zu
Max Webers Religions-und Herrschaftssozlologie, Subirkamp, Frankfurt a. M. 1991 pp. 5351F,
14 Weber, Herrschaft, MWG H22-4 p. 460 (WuG 656), anct Econony and Society Part One
Ch. 3 §1t, On the routinisation of charisma see Dirk Kister, Revolution und Verallkighichung.
Eine Theorie postrevolutiondrer Prozesse, Nymphenburger, Munich 1977 pp. 161£f. On the
fate of traditionalised and kegalised charisma see Brever, Max Webers Herrschaftssoziologie
op. cit. pp. 216ff; and Schluchter, Religion and Lebensfiiirung, Bd. 2, op. cit. pp. S38IT.
M Weber, Herrschaft, MWG 1/22-4 pp. 489, (WuG 66 1££,),

5 Ibid., p. 489 (WuG 661).
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process of transformation in the sociology of rutership that is significant
regatd to the modern state, In the course of the “reconstruction” and “object]
fication” of charismatic authority, “beliefs in personal revelation and heroisiy
give way to the rule of impersonal “lasting structures,” in which charisma
no longer attached to the person but to the position and can become som
kind of “institutional charistwa” (Anutscharisina),!'% Since this form has clep
affinities to the structure and functioning of state rule, charismatic rule |
petfectly feasible in the modern state: on the one hand, on a temporary by
in charismatic revolutions;'" on the other, on a permanent basis, in the for
of reconstructed, objectifted, institutionalised and depersonalised charisma.
But is it really possible to talk of charismatic authority if it is “broken,»
“bent" 1% and depersonalised? Would this not instead be a quite differeng
type of rule: legal or traditional rule? Is charismatic rule not by definitio
“exceptional” and attached to the “quality of a personality”?'* These questiong
are of decisive importance for our question of whether lasting charismatic rule’
is possible in the modern state, but these are questions that Weber leaves open;
Using Weber against Weber, it is hard to argue that objectified “institutional
charistna” has that much to do with genuine charisma, Bven it one keeps
with the concept of charisma, it is plain that charismatic rute in the modern
state is of vanishingly small significance. Weber concedes that routinised
charisima can only be elfective as short-lived “mass emotions during elec-
tions and similar occasions.” The fate of charisima here assumes tragic aspects,
since “personal charisma” based upon personal heroism basically serves as
the instrument of alien interests when, following its routinisation, it becomes
the source of legitimation for the successors to the charismatic hero.' The fate
of charisma resembles that of the hero in classical tragedy whose fate is settled
even before he sets oot on the stage. He is not only condemned to failure
from the very beginning, but is also the involuntary agent of his own enemies.
Max Weber illustrates the routinisation of charisma with au instructive
example, that of a king in a constitutional monarchy: :

The parliamentary king is retained, despite his powerlessness, because,
through his mere existence and the fact that force is exercised “in his .
name,” the legitimacy of the existing social and propertied order I8
guaranteed by virtue of his charisma. All those with an intevest in this
order must fear that his fear that his removal would undermine beliel in
the “lawfulness” of this order.'?!

18 Ihid., pp. 526t (WuG 674L),

17 Weber, Wirtschaft und Gesellschaft, Pagt 1 Ch. 3 § 13,
U8 Weber, Herrschaflt, p. 489 (WuG 661).

U9 Weber, Wirtschaft und Geselfschaft, Part 1 Ch, 3 § 10
120 Weber, Herrschaft, MWG F22-4 p. 359 (WuG 6791.).
21 ibid,, pp. 361E (Wul 680).
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lot of the parliamentary king is an especially clear case of the role of
qrisma in the modern state. The charismatic authority of the monarch
ves only to secure the legitimacy of a political system for which it is
rely a figurehead. The king himselt is powerless. He exercises only repre-
ftative functions, and “politicat guidelines” are determined by others, as
1a:pp8"5 today in Great Britain, Sweden, Spainﬁ or Holland.

weber’s sober assessment of the sociology of rule is willully at odds with
he values he expressed with respect to the monarchy in his 1904 St. Louis
dress.#® Even in October 1918, he confessed to be a “sincere supporter of
onarchical institutions, even if limited by parliament - and of the German
dynasty in particular.”'® On the basis of personal knowledge Theodor Heuss
iidged that he was uas far as the German state is concerned a monarchist,”'%4
sgen “at heart a convinced supporter of the monarchy,” as Weber's student
icarl Loewenstein confirmed.?® In this positive evaluation of the monarchy, it
was not only feelings that played an important role (even if he often enough
set them firmiy aside), but also “technical state” aspects that he always
“sought to hightight: the monarchy is in a position, like no other state form,
of arousing and strengthening belief in the legitimacy of state order, added
“'to which they have the incalculable advantage that the “supreme position
in the state is once and for all occupied,” ruling out any struggles for power
“aimed at achieving this position.'26 Both claims have long been among the
" favourite arguments of monarchists and can be found in statemenls of such
* divergent thinkers as Talleyrand,'” Richard Wagner'? or Treitschke,'”

122 peter Ghosh, “Max Weber on ‘The Rural Community”: A critical edition of the
inglish text,” History of Ewropean Ideas Yol. 31 (2005) p. 334,

122 Weber, Letter to Gerhart von Schulze-Gaevernitz of 11 October 1918, in his Briefe
1918-1920, MWG 11/10 p. 260.

124 Pheodor Lieuss, “Max Weber in selner Gegenwa vt,” in Weber, Gesanmelte Politische
Schriften, 3rd edition, ]. C. B, Mohr (Pawd Siebeck), Tabingen 1971 p. X1V,

125 Karl Loewenstein, “Max Webers Beitrag zur Staatslehre in der Sicht unserer
Zelt,” in Kart Engllsch, Bernhard Pilster, Johannes Winckelmann (eds), Max Weber
Gedichtnisschriff, Duncker & Humblot, Berlin 1966 pp. 131146 (132).

126 Weber, Herrschaft, MWG H22-4 p. 562 (WuG 681),

127 Pylieyrand praised in his contrast of monarchical and republican legitimacy “the
excellence of the monarchical form of government” which “more than any other”
*guaranteed the permanence of state.” ‘Talteyrand, Memoiren, op. clt. Bd. 2 p. 112.

128 Loy Richard Wagner the monarchy is the functional state torm, since there Is tirstly
no struggle to control the supreme position in the state, and secondly the monarch
embodies the “basic law” of stability, representing the “real driving force of the state,”
Richard Wagner, *Uber Staat und Religion,” in his Dichtungen wid Schriften Vol VHI,
od, Dieter Borchmeyer, Insel Verlag, Frankfurt a. M, 1983 pp. 217-351 (223f.).

129 geinrich von Treitschke considers it a great benefit of the monarchy that it “not
only provides, as no other state form, a physical representation of political power
and the unity of the people,” but settles once and for all the question: “Who is to be
the ruler?” (Iveltschke, Pofitik. Vorlesungen gehalten an der Universitiit zu Berlin, Bd. 2,
S. Hirzel, Leipzig 1898 pp. 53, 67).




66 Max Weber’s Theory of the Modern State

But does the fact that Weber openly “favoured the retention of
monarcliy” mean that, as Wolfgang Monmmsen argued, he believed the legiy:
imation of rule by virtue of a belief in legality to be incomparably weake
than rule supported by charismatic or traditional forms of legitimation?1
At root, Mommsen argued, only the charismatic form had really legitimgg
ing force; it was only the existence of a personality prepared to establisgy
clear values — not abstract due process — that was for hiin capable ot arousin
real inner assent to a state order of whatever origin, This is doubtful, May
Weber’s cominents on the nature of chiarismatic rule repeatedly make cleg
that it is a specifically unp;eclictdbic and unstable form of rule, wludl i
“regularly broken” and “bent.”

And so we need Lo reverse Wolfgang Mommsen’s conclusion, Charismatie
rule is "incomparably weaker” than the other two forms of rule; it is legal
rational rule that has proved itsell to be incomparably stronger, and whic|
hias become established in the modern state, For the same reason, we ¢y
reject the clalms that "it is not belief in legality which is the prime mod
of legitimacy In the modem state,” that in the modern state there is eveny’
a “priority of charisia over a befief in legality.”1*! Weber gives no ground
to doubt that belief in the legality of the modern state is its prime soure
of legitimacy. Stefan Breuer has convincingly refuted the widely accepted -
view that, by comparison with the other two types of legitimation, Webe
tailed to make the legitimising effect of legal rule sufficiently plausible. No:
less convincingly, Brewer has demonstrated that Max Weber has naimned the.
conditions for the effectiveness of rational rule very precisely, his treatment
of the other two types remaining vague in this respect.'# :

For Weber, the fact that in the modern state there are undoubted charismatic
elements « either in the form of charismatic revolutions or in that of objec-
titied, routinised and legalised charisima - is as obvious as the primacy of a
belief in its legality. But he does not believe that legal-rational rule is the
“end of history,” Such rule is open to specific threats and crises that prepare
the way tfor charismatic revolutions, and the history of the twentieth centwy
is a history of events that contirm his diagnosis and prognosis. When he
expressly states that

the three basic structural types of ruletship cannot simply be placed one
after the other in a developmental series, but appear together in the most
varied combinations,!#

130 Mommsen, Max Weber and Gernan Politics, op. cit. p. 303,

130 Zingle, Max Webers Staatstheorfe, op. cit. pp. 43, 47, He can neither provide an
argument to substantiate these claims, nor sources. In the citation that he ineroduces
there Is no mention of the state at all,

132 Brever, “Rational Domination,” op. cit. p. 103,

133 Weber, Herrschaft, MWG 1/22-4 p. 513 (Wul 6691).
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this rules out from the very start one of the favoured moves of WelJ?r
exegeticists: conceiving the types of rule as an evolutionary sequence,'™
and on this basis knocking together a historical teleclogy. Al attempts to
jead Weber as a philosopher of history imply that this claritication has been
either deliberately ignored or is simply unfamiliar.

3 4 From personal to impersonal rule: East Elbia as a precursor
‘of the modern state

The structure of rulership of the modern state is markecl oul by a characte-
ristic that is quite specific to it, even though Max Weber only ever touches
“ion it in passing: the impersonal character of rule. In the state, one complies
with a "legally established impersonal order,”'® an aspect inseparable from
- legality, since it is “the law” to which one is subordinated,'® Rule by lfaw
and impersonal rule are two sides of the same coin, Laws rule, and not per-
sons. If Weber does refer to the state as rule “by human beings over human
beings,”'*7 so after all to a thoroughly personal structure, this appears ta be
inconsistent. But fule in the modern state cannot be entirely “impersonal”;
as the unorthodox Constantin Frantz, who simply dismisses the ftigure of
the rule of taw, emphasises: “Only men can rule. Although one often hears
it said that the law should rule, that is either an imprecise expression or an
empty phrase.”13 This “hnprecise expression” can, however. be rendered
more exact and in so doing we can resolve the apparently contradictory
position that Weber takes up. The “rule of law” always also reflects or
involves “the rule of lrunan beings over human beings.” The rule of taw
does not eliminate existing structures of rule but means only that rulership
is exercised in a specific manner: whoever exercises rule acts on the basis of,
or in the name of, laws, 13

This principle of the impersonal rule of law that Weber ascribes to the mod-
ern state has been discussed as a normative demand or empirical assertion
since antiquity and is as Norberto Bobbio says "one of the most significant
and fascinating chapters in the evolution of political philosophy.”" Plato

134 Stefan Breuer rightly notes in regard to this “tried and tested” procedure that it is a
basic misunderstanding o interpret “the typology of rule as a unilinear developmental
schiema.” (Brewer, “Herrschaft” in der Soziologie Max Webers, op. cit. p. 26).

5 Weber, Wirtschaft und Gesellschaft Part 1 Ch. 3 § 2.

L6 Weber, Wirtschaft und Gesellschaft Part 1Ch, 3 § 3.

137 Weber, “The Profession and Vocation of Politics,” op. cit. p. 311,

138 Yrantz, Die Naturlehre des Staates, op. cit. p. 185,

19 Georg Jellinek first put forward this argument (Jellinek, Allgermeine Staatsiehre, op.
cit. p. 613).

M0 Norberto Bobbio, The Future of Dernocracy. A Defence of the Rules of the Ganie, Polity
Press, Cambridge 1987 p. 138,

o
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extolied the rute of “impersonal laws” in his Nosiod, ' in Hobbes the impersony
rufe of law is the "mode of functioning”"? of Leviathan, and for Rousses;
the republic is the “just government” of a state ruled by laws,"* In the time g
Max Weber, the principle that the modern state knew only “compliangg
with existing laws”*** found its mest mititant partisan in Hugo Krabbe, th
Dutch political theorist, for whom “the modern idea of the state” was thy
we were no longer ruled by persons but norms.!*s The “authority of thg
state” and the “authority of the law” were for him “identical,” such tly;
“the foundation of the rule of the state coincided with the binding force
of the law.”*% Georg Simmel - o less engaged as a representalive of the
principle of impersonal rule - for whom this is “the subordination to a law
executed by impersonal forces immune from any nfluence,”" viewed thi
as a constitutive characteristic of modernity, seeing in impersonal rule 4
major gain in freedom, '

What did Weber think of impersonal rule? The key to answering this ques
tion can be found in his work on the survey of East Elbian rural workey
which was part of a national study conducted by the Verein fiir Socialpolitik
His account diagnoses the process of decline in the anachronistic and patri
archal structures of Cast Elbia and can be read as a sociological study of th
transition from personal to impersonal rule.’* East Elbia is a “backward”
region” in which the patriarchal rule of the Junkers had persisted into the

41 Plato, Nomei V7. Among Max Weber's contemporaries Georg Simmel (Soziolagie:
op. cit, p. 230), Hugo Krabbe (Die moderne Staatsidee, Nijhott, The Hague 1919 p. 15)°
and Georg Jellinek (Allgemelne Staatslehre op. cit. p. 613) emphasise the impotance o
Plato. Georg Jellinck was of the view that even the modern theory of a state based
upon the rule of law, as represented by Robert von Mohl, Fricdrich Julius Stahl or”
Rudolf Gaeist "added little to Plato.” (ibid.) '
M2 7o which Carl Schmitt insistently drew attention (The Leviathan in the Stai
Theory of Thoinas Hobbes, Meaning and Falture of a Political Syinbol (1938) Unlversity of
Chicago Press, Chicago 2008 pp. 661t.). '
Y3 Jean-facques Rousseaw, The Social Contract and other later Political Wiritings,
Cambridge University Press, Cambridge 1997 p. 67.
M1 Phis is the expression coined by Joseph von Held, who is certainly the flist
German state theorist to formulate it this way (Grimdziige des Allgemneinen Staatsrechts,
Brockhaus, Leipzig 1868 p. 78).

LS Krabbe, Die moderse Staatsidee, op. cit. p. 9.
Mo fbid., p. 2. He did however have grounds to complain that this “modern” understand-
ing of the state had not yet been fully accepted: “The theory of the state has failed to take
note of this; it has remained finmly attached to the old idea of traditional authority ...
It is hard to detach oneself from a concept of personal power formed by centuries of
tradition, and liberate oneselt from the terminology appropriate to this concept.” (p. 10)
U7 Simmel, Seziofogie op. cit. p. 229,
U8 thid., p. 210,

W9 Weber, Die Lage der Landarbeiter im ostelbischen Deutschland, The study oviginally
appeared In 1892 as one volume in the series published by the Verein. [t is now Bd.
/3 in the Max Weber Gesamtausgabe, and will be cited as such.
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ater nineteenth century. Their position depended as much on their political
a5 ol their economic power, since they acted both as representatives and
functionaries of the state, The possessed “both political authority within the
state, and the political and military forces of state power.”t* The struclure
of rule made Fast [ibia a pre-state model. As far as Weber was concerned,
there was not here a closed monopoly and centralisation of force but rather
an oltgopolistic disposition of force for which the laige landowners were
concessionaires, as it were,

weber’s sociological gaze was directed first of all to this interconnection
of econowic structure and political rule, evaluating the East Elbian “agra-
vian constitution” as “image and foundation” of “state organisation,”' and
‘then to the mental consequernces of authotitarian patriarchal rule: it was

the soil from which the psychological preconditions of military disci-
ptine grew. Military obedience was something that came naturally to sons
of peasants and rural workers used to patriarchal direction, and it was also
part of their vitality beyond the barracks.

o [pwas an everyday experieice that “when the master issued a command, he
1 did so in the common interest of all, including those who obeyed.”'% 1f one
«: places this type of compliance in Weber's typology of rule, then it is not an
“objectively impersonal order” that is obeyed's but rather the persotal com-
mand of the “master.” The legitimacy of this order rests not on a belief in
the legality of the order but instead on a beliel that the command is for the
comuion good.

Weber writes about this order in the imperfect tense. The model of rule
that he diagnoses in Fast Elbia is on the way out: “Since the finm clamp of
communal economic interest that holds it all together has been broken,
this organisation is approaching its end.”'$ The decisive hnportance of
the legitimacy of “communal economic interest” is evident from the way
¢hat the order goes into decline once the “tirm clamp” has been broken. Of
course, Weber does not - yet - here taik of legitimacy, but the process that
le describes is without any doubt to be understood as the collapse of its
influence, which inevitably drags the fall of the ruling order with it. With
this, the role of the Junker as the representative of a mortal God in East Elbia
ceases, The state cannot, as Weber sald inn 1894 at the Annual Conference

10 Max Weber, “Developmental Tendencles in the Situation of Bast Elblan Rusal
Labourers,” in Keith Tribe (ed.) Reading Weber, Routledge and Kegan Paul, London
1989 p. 159,

151 Weber, Die Lage der Landarbeiter, MWG 1/3 p. 915.

152 fhid., pp. 915

153 Weber, Wirtschaft wnd Geseltschaft Part 1 Ch, 382

154 Weber, Die Lage der Landarbeiter, MWG 1/3 p. 916, Here is mistakenty “communal
interest” Instead of “communal cconontic interest.”
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of the Protestant-Social Congress, “for ever depend upon social ranks whie
themselves need state support.”!3 :

instead of the category of legitimacy, which the young Weber does
here employ, he accentuates two other fealures of the decline of a once tigt
ruling order in Fast Elbia. On the one hand he notes the advance of capita
ism, which sweeps aside the established mode of production and landowy
ership structure and not only dissolves a once-solid relationship of rulersh;p
between large landowners and rural workers but also results in falling wageg
the appearance of rurat poverty, the displacement of local workers by cheap
Polish immigrant labour, and makes class conflict inevitable.'3® On the otheg
he perceives a “psychological” cause for the dissolution of the old structureg;
and this point leads directly to our topic of impersonal rule. He nolesy
“marked tendency” among the rurat workers to detach themselves from tha
ties of personal rule, a development that has a “sharply individualist qual
ity,”157 Here for the first time Weber touches upon the theme of a develop
ment from personal to impersonal rule. This theme, developing out of hi
early agrarian studies, can also be traced in his early studies of industria
workers, where he states that the characteristic of modern developments h
large industrial concerns is the “cessation of personal relations of rule,” to b
replaced by “inpersonal rule.”s% e later made good use of this in his late
more general reflections on the sociology of rule and the state.

As a “backward region” Last Elbia was, until well into the later nineteentt
century, a place where authoritarian patriarchal structures had suevived, a
unique possibility to study the process of transition from personal to imper
sonal rule, Max Weber’s stance with respect to this process - here we come’
back to our original question - is quite openly sceptical and negative. In the.
will for independence from personal rule there is expressed “the powerful:
and purely psychological allure of freedony’,” which is itself a “great illu-
sion.” ¥ The young Weber can only think about “freedom” in quotation
marks. All the more so then can we here sense an almost melancholic diag-
nosis of the inevitable decline of an old order, in whose place no “better”
order appears. Neither here nor in any other part of his writings can we
find a positive assessment of impersonal rule. It seems rather more that he ©
idealised personal rule. As he wrote, alluding to Bismarck, the “ruclcler of the
empire had been for almost a generation in the hands of a powertul large
landowner, and all the illustrious qualities that the inherited art of ruling
over land and people demonstrated are united o this petsonality.” " Even '

155 Weber, "Die deutschen Landarbeiter. Diskussionsbeitrag auf dem funften
Evangelisch-sozialen KongreB” (1894), in his Landarbeiterfrage, Nationalstaat and
Volkswirtschaftspolitik, MWG 14 p. 342,

136 Weber, Die Lage der Latdarbeiter, MWG 1/3 p. 914,

157 Thid., p. 919.

155 Weber, “Was heillt Christlich-Sozial?” (1894), in his Lantdarbeiterfiage, Nationalstaat -
wid Volkswirtschaftspolitik, MWG 1/4 p. 356,

159 Weber, Die Lage der Landarbeiter, MWG 1/3 p. 920,
166 Thicl., p. 928,
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o1y Max writes of the “shadow” of this person, nothing can mute the
fioug e shadow ol TS | i

- of praise for the “art of ruling,” which is always an att of yersonal rule.
apor Of | I

5 Democracy and bureaucracy in the modern state

penthesitea would never have been written if there had been a vote on
it; nor would anything have ever appeared by Strindberg, Nietzsche and
Greco. (Goltfried Benn)

fvery twentieth-century theory of the state has posed the question of the
selationship of the state to democracy. Likewise, Max Weber’s approach to
fthis guestion has to be viewed in relation to the emphasis upon rulership
“ip his conception of the state. For Weber, this relationship can only be
“one which is full of tension: the state is a “relationship of rulership” while
democracy involves a “minimisation of ruling force,”'s! and democratisa-
" don is a process which is aimed “at the minimisation of rule’ "t Already
in the 1920s Richard Thoma had reatised that there was a potential tension
petween Weber's conceptions of state and of democracy,'® but so far no-one
has put forward a satistactory response to the question of the relatlonship of
state and democracy in Max Weber. Although his understanding of democ-
racy has been investigated often enough,'® even today this relationship

P—

161 Weber, Herrschaft, MWG 1/22-4 p. 204 (WuG 568).

162 fhid., p. 196 (WuG 563).

163 Richard ‘Fhoma, “Der Begriff der modernen Demokratie 1o seinem Verhitltnis zum
Staatsbegeltt,” in Melchior Palyi (ed.) Hauptprobletne der Sozlologie. Erininerungsgabe
fiir Max Weber, Bd. I, Duncker & Humblot, Munich, Leipzig 1923 pp. 37-64 (371f)
in pointing out that the application of state theory and sociology to confemporary
state forms "is almost exclusively directed to ‘democracies™ and that consequently a
clarificatlon of the concept of democracy was necessary (p. 39) retains lis pertinence:
“Ihere is hardly any state in the world today that does not want to characterise
itsell as a democracy.” (Karl Dietrich Bracher, Geschichte und Gewalt. Zur Politik i 20,
Jubrhundert, Severin & Siedier, Berlin 1981 p. 51). This is even more true following the
East European revolutions of 1989-1990.

154 Fspeclally by Woltgang J. Mommsen in his Max Weber and Gerrman Politics, op. cit.
See further Jean-Marie Vincent, Max Weber ou ln démocratie inachevée, ditions du Félin,
Paris 2009; Chiristoph Schionberger, "Max Webers Demokratie,” in Anter, Breuer (eds),
Max Webers Staatssoziologie, op. cit. pp. 157-173; Andreas Anter, “Max Weber und die
parlamentarische Demokratie der Bundesrepublik Deutschland,” in Kadl-Ludwig Ay,
Knut Boechardt (eds), Das Faszinosum Max Weber, Universititsverlag, Konstanz 2006
pp. 353-373; Verraresl, If fantasina detla comunitd, op. cit. pp. 418£L; Steven Pfaft,
“Nationalism, Charisma, and Plebiscitary Leadership: The Probiem of Democratization
in Max Weber's Political Sociology,” Sociological Inguiry 72 (2002) pp. 81-107; Alan
Scott, “Capitalism, Weber and Democracy,” in Max Weber Studies 1 (2000) pp. 33-55;
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remains obscure, Three questions will be ralsed in the following: What is ¢
exact form of this relationship? What significance does Weber's conceptig;;
of the state have for his understanding of democracy? And what role dogg
democracy play in his theory of the state?

Just as there is no complete theory of the state in Weber, there is no coy
plete theory of demaocracy. It is well-known that his remarks on democyacy
are not exactly euphoric. He regarded “democracy” in its literal sense as tulg
by the people to be an illusion: '

The dernos in the sense of an unstructured mass never “administers” 'u-s,el
in large groupings, but is administered, and atters only the mode of seleL
tion of the ruling administrative head and degree of influence.'%%

It is clear to Weber that a people in a large state never rules itself, but |
ruled and only has the opportunity of determining the manner of rule ang
of changing the rulers, “True democracy” is only possible “in small staies)’
“where the majority of citizens know each other, or can know each other,
and where “at least the administration can be supervised by every citize
as is possible in a medium-sized town.” By contrast, in the “mmass state,”
where the administration is an anonymous machine, this alters “out of al
recognition” - here only bureaucracy rules.'* This sceptical position is to b
understood not only as a general sociological diagnosis but also as a (|€b(.llp :
tion of the state of his own time.

Weber does not only extend the figure of rule by the people ad absurduy
but goes one step turther in declaring the people’s will to be itself an illu
sion, as can be found in a letter to Roberto Michels: “Such concepts lik
‘will of the people’, ‘frug will of the people’ and so on have not mean
anything to me for a long time. They are fictions.”'” He does not have a:
lot of time either for the power of judgment of a “mass” that, while not
ruling, still determines the manner in which it is ruled: “The ‘mass’ as such .,
‘thinks only as far as the day after tomorrow’. As we know from experience, :
the mass is always exposed to momentary, purely emotional and irrational
influences.”1% The standpoints that he takes here draw upon a long tradi-
tion of scepticism regarding democracy: the idea that there is “nothing
more changeable than the ocean of the people’s will”!'®® is a common one-

168 Woeber, Herrschaft, MWG /22 p. 203 (Wu( 568).
16 Weber, “Deutschland unter den europiiischen Weltmiichten” (1916), in his Zur
Politik im Welrkricg, MWG 115 pp. 157-194 (191,
187 Weber, Letter to Robert Michels, 4 August 1908, in his Briefe 19061908, MWG
H/S p. 615,
168 Weher, "Parliament and Government in Germany under a New Political Order”
(1918), in his Political Whitings, op. cit. pp. 130-271 (230).
W9 Brantz, Die Naturlehre des Staates, op. cit, p. 1X.
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icontem porary state theory, which ultimately declined to “believe in the
cality of a volonté générale.”'7° Like Weber, Rathenau can only come to the
onclusion that democracy is, “as a pure concept, impossible,” since the
jeople can never exercise rule but can only delegate it.'”! And the contra-
(dictio in adjecto inherent to the concept of democracy was formulated most
clearly by Treitschke: “Ruling means that there is someone to rule over,” so
‘wif all are supposed to rule, where then are the ruled?”172

For Max Weber it was quite obvious that the “major decisions in politics,
apticularly in democracies, are made by individuals.”'7? There are of course
agristocratic” elements in this conception of politics, something which
is quite evident in Nietzsche, who as we shall see had great influence on
Wwebet's conception of the state. But as far as democracy is concerned, there is
only a limited degree of affinity between the two great heroic realists. Weber
just did not go in tor the kind of potemics that are typical of Nietzsche: who
regarded the “democratic idiosyncrasy of being opposed to all rule, and all
- who wish to rule” to be pure stupidity,'” who despised modein democracy
. as “the historic form of the decay of the state,”'” scoffed at the democratic
- movemeint as mere “mediocrising”!’¢ and countered “Rousseau’s passionate
" foolies and half-lies” with “Ecrasez Vinfiime!”'7 In one crucial aspect Weber
is closer to the great pioneer of modern democracy than to its sharpest
critic; he adopts exactly the same relativist position that Rousseau had: that
* a true democracy “never has existed,” and if so, then only in small states,’™
This quantitative aspect also plays a significant role in Weber. The larger the
state, the less the chances for democracy; his position could be summed up
like this, and it in no respects plays an ideal against reality, as Carl Schmitt
has masterfully shown.

Weber's scepticism of “the people’s will,” which is of course a fundamen-
tal ditference with Rousseau, does not lead him into an antidemocratic pos-
ture but instead into the attempt to development a concept of democracy
fit for the conditions of the state in the twentieth century, taking account
of the elementary facts in the sociology of rulership. His views on state and
democracy are coloured by rulership. What he says about the state is no

70 tlermann Heller, Die Sonverdnitit, De Gruyter, Berlin, Lelpzig 1927 p. 64,

Lo walther Rathenau, Vorr kommenden Dingen, 8. Fischer, Berlin 1917 p. 296,

Y2 Treitschke, Politik, Bd. 2 op. cit. p. 15.

3 Weber, “Parliament and Government,” op. cit. p. 222,

7 Nietzsche, On the Genealogy of Morality, op. cit, p. 52, trans, revised,

178 Nietzsche, Fuman, All Too Human (1878), trans. R, J. Hollingdale, Penguin,
London 1994 p. 173.

176 Nictzsche, Beyond Good and Evil, trans. R. J. Hollingeale, Penguin, London 2003 p. 82.
177 Nietzsche, Human, All Too Human, op, cit. p. 169.

178 Rousseaw, The Social Contract, op. cit. p. 91. Montesquieu also took exactly this
position, belleving the rule of the people to be “impossible dans les grandes Etats”
(De VEsprit des Lots, X1/6, Garnler, Paris 1956 p. 116).
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tess true of demaocracy: for him, it is a relationship of rute, Weber does fa
merely contribute to the dismantling of an old and paradoxical problemy; g
also anticipates new positions. Accordingly, for Niklas Luhmann democrae
is not “domination of the people over the people,” a “short-circuited self;
reference of domination,” nor even the “negation of domination,”!” MTX
Weber is quite clear on this,

Not only does he set up a theoretical milestone on the way to a properly
sociological and “realistic” concept of democracy but he also prepared the
way for our understanding of democracy today. It is quite evident thgy
he influenced Joseph Schumpeter’s definition, when the latter wrote tlg;
“Democracy means only that people have the opportunity of accepting of
refusing the men who are to rute them.”'™ Karl Popper expresses himself
almost in the same terms, if somewhat more laconically, when he defineg
democracy as a lorm of state it which it is possible to dismiss the govern:
ment.'® Like Max Weber, the great Critical Rationalist did not consider
that the word “rule by the people” meant a great deal, since nowhere dig
the people rule - instead, bureaucracy did everywhere. Weber’s relational
definition of state and democracy, which served committed democrats like
Schumpeter and Popper 50 well, can also be trealed as the prevailing view
in today’s political theory and political journalism,

Max Weber is indeed a democrat of a quite particular kind.'" He is the
partisan of a constitutional parliamentary state and one of the Intellectual
mentors of German democracy; he counts democracy among his “political
values”!™ and, after the November Revolution, confesses that he wishes “to
help make permanent democratic achievements,”"¥ Like Tocquevitle!s he
is a hesitant democrat who made a late transition from convinced monar-
chist to democrat, but in so doing never learns to truly love democracy,
Max Weber does not love democracy; he loves Marianne, and Else. And, of
course, his nation, He admits that for him democracy was “never an end
in itself,” that he was only “interested in the possibility of an objective

17% Niklas Lubmann, “The Future of Democracy,” in his Political Theory in the Welfare
State, De Gruyter, Berlin, New York 1990 pp. 231-239 (232).

B0 Joseph Schumpeter, Capitalisim, Soctalism and Democracy, 2nd edition, George Allen
and Unwin, London 1947 p. 285.

B Kart Popper, The Open Society and its Enentes, Vol. |, Routledge, London 1995
p. 131,

182 Edwardt Shils, “Max Weber and the World since 1920,” in Woltgang J. Mommsen,
Jurgen Osterbiamumel {eds) Max Weber and his Conterporaries, 2nd ed., Routledge,
London 20100 pp. 547-573 (562).

183 Weber, “Deutschland,” op. cit. p, 191.

18 Weber, “Deutschlands kiinftige Staatsform,” op. cit. p. 145,

185 See the stimulating study by Pierre Manent, Tocqueville and the Natire of Democracy,
Rowman and Littlefield, Lanham 1997,




State aud Rulership 75

aional politics,"'gf’ that he valued “the German nation and its future far
“ore highly than any question of the form of the state,”'¥ even thal for
L the torm of the state was a matter of complete indifterence ~ since
Srms of the state were only “technologies like any other machine.”'®¥ His
%:ékl'lowiedgments of democracy are governed mostly by pragmatic prer-
ses. If he speaks out strongly in its favour, then it is either for national
values Of questions of state organisation,'®”

. Hlis disinissive gestures vis-a-vis the age-old question of the torm of the state
could call for support on Alexander Pope’s well-known verse: “For forms of
g‘()vemment let fools contest; Whate'er is best aclminster'd Is best.,”"° These
lines have been cited in political theory and political philosophy for two
jundred years;'?* Max Weber certainly knew of it and could have used il as
an epigrapht for his discussion of the form of the state. He too prefers 1o let
fools talk about the form of the state and regards the best state form to be the
ane with the best administration. Despite the scortiful criticism with which
argument over the form of the state was already met in the eighteenth cen-
tury, it remained a favoured theme in discussions of state and politics in the
following two centuries, [n 1908 Arthur B Bentley sought to revive a “dead
political science” that dealt only with the form of the state, setting out to
divide up states according to their incidental attributes, but ending up with
a classification lifted from Aristotle.¥2 Max Weber's break with the accepted
way of discussing the form of the state was onc that was parallefed in the
United States, and his “technical” assessment of the question of the form of
the state is reflected In the view of Bentley, who considered the differences
between state forms to be of a purely technical nature.'?s

[

185 Weber, “Das preulische Wahlrecht” (1917}, in his Zur Politik i Weltkricg, MWG
/15 pp. 224-235 (234).

187 Weber, “Parkiament and Government,” op. Gt p. 266,

8 Weber, Letter to Flans Ehrenberg, 16 July 1917, in his Briefe 1915-1917, MWG 11/9 p. 709.
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90 The Works of Alexander Pope, Vol. 2, Fonson, London 1764 p. 79.

¥l Josef von Sonnenfels, Gesanmmelte Scheiften, Bl VL Kurtzbek, Vienna 1785 p. 91
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the somewhat misteading version of Mallet du Pan, thought it "quite wrong” (Werke
in sechs Banden, op. cit. Bd, VI p. 208). For Karl Heinzen the saying s just “a political
lie” (Die preuflische Riireankratie, 1.eske, Darmstadt 1845 p. 67).

192 Avthur B Bentley, Tie Provess of Government. A Study of Social Pressures, Chicago
Univessity Press, Chicago 1908 p. 162. "...we have a dead political science ... it loves
to classly governments by incidental attributes, and when all is said and done it can-
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Max Weber's approach to democracy Irom the paint of view of rulersh
cannot be separated from another sociological magnitude: the bureaucrag
When he talks of democracy then bureaucracy appears as is almost unavog
able shadow, at once twin sister and antagonist. Since in the modern stq ;
“genuine rule” lies in the hands of the bureaucracy,' hence not under thy
control of the “people’s will,” then at {east in principle democracy and buregy;;
cracy are natural foes. In fact, from a historical and empirical perspective thj
opposite is the case: bureaucracy is “the unavoidable accompaniment g
madern mass democracy.”'* They emerge together and mutually conditioy
each other, Since the process of democratisation and the implementation of
the social state increase the demands on state administration, necessitatiug'
in turn the expansion and ditferentiation of the administrative apparatus,
bureaucracy is unavoidably promoted and the rule of the bureaucracy rein:
forced. Hence it is completely clear for Weber that the bureaucratisation of thé
state “is everywhere the inescapable shadow of a growing inass democracy,”!%
Here again, the quantitative aspect is of decisive importance: “In large stateg
everywhere modern democracy is becoming a bureaucratised bureaucracy.”!¥?

He never tires of pointing to the tension involved in the fact that

“democracy” as such, despite and because of its unavoidable but unse.
licited promotion of bureaucracy, is the opponent of the “rule” o
bureaucracy, and as such potentially creates very tangible breaches in ang
hindrances to bureaucratic organisation.'”®

What “potential” circumstances might be involved here? And wha
“breaches” and “hindrances” are here possible? If one checks Weber’s writings
carefully, there are very few of them:

In the face of the levelling, inescapable rule of bureaucracy, which first:
brought the modern concept of the “citizen of the state” into being,-
the ballot slip is the orly instrament which is at all capable of giving the peo
ple who are subject to bureaucratic rule a mininunn of co-determination in
the affairs of the community for whicli they are obliged to give their lives."”

Of interest here in this regard are two questions posed by Weber which touch
upon the relation of state, democracy and bureaucracy. The tirst is: How can
the “monstrous dominance” of the bureaucracy be kept within bounds and

194 Weber, “Pariament and Government,” op. cit. p. 145,

195 Weher, Herrschaft, MWG 1224 p. 201 (WuG 567),

196 Weber, Wirtschaft und Gesellschaft, Part [1Ch. 3 § 5,

%7 Weber, “Socialism®” (1918), in his Political Whritings, op. cit. pp. 272-303 (279).
198 Waber, Herschaft, MWG 1/22-4 p. 213 (WuG 572),

199 Weber, “Suffrage and Democracy in Germany” (1917), in his Political Writings, op.
cit. pp. 80-129 (1(5-6).
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uly controlied? And second: How is democracy, in Weber’s already Himited
sense, “at all possible?”® He saw in “plebiscitarian democracy” an instru-
‘ment capable of, on the one hand, controlling a power-hungry bureaucracy
and, on the other, overseeing the selection of political leaders.?! With this
icea he killed three birds with one stone, It would first of all strengthen
democtacy; secondly it would keep the bureaucracy in check; and thirdly,
poth guarantee the supply of leaders as well as their selection. There is cer-
gainly a political impulse in this third element, which is directed against
wiihelminian conditions, since Weber’s criticism of the personal rule of
gaiser Wilhelm Il centred especially upon his incapacity to rule, Therefore
I concept of plebiscitarian leadership democracy is not only counter to “lead-
ertess democracy” but rather counter to “leaderless monarchy.”?%2

Weber was not atone in his criticism, but was joined by two other thinkers

o & with whom he shared an affinity in these, and also other, matteis. Walther
6% Rathenau complained about the absence of “direction” and the “lack of
42 leading men” in the post-Bismarckian “militarily dominant power state.”203
7 . Hugo Preuf also argued that there was “in our public life perhaps only one

point over which thete was complete unanimity,” which was “the battling
lack of major political leaders in Germany.”®* If one can trust this judgment,
: then Max Weber was himself here in rare “complete agreemment” with the
& public opinion of his time,

! Seeking a positive alternalive to leaderiessness Weber looked west: to his
model and ideal, English democracy, which had not only thrown up great
political leaders, but also laid the foundations for England’s successful global

8 Weber, “Parliament and Government,” op. cit. p. 159.

W Ihid., p. 231, For this conception see Andreas Anter, “Die westdeutsche Max-
Weber-biskussion und die Begriindung der parlimentarischen Demokratie nach dem
Zweilen Weltkrieg,” in Cluistoph Cornelien (ed.), Geschichtswissenschaft lm Geist
der Demokeatic, Wolfgang J. Mommsen wind seine Generation, Akademie Verlag, Berlin
2010 pp. 257-273, 262§, Jeffrey Edward Green, “Max Weber and the Reinvention
of Popular Power,” Max Weber Studics 8 (2008) pp. 187-224; Ferraresi, Il fantasina
defla compuity, op. cit. pp. 418ff; Pfaff, “Nationalisin, Chatisma, and Plebiscitary
Leadership,” op. cit. pp. 81-167; Elacson, “Max Weber and Plebiscitary Democracy,”
op. cit. pp. 47-60; David Beetham, Max Weber and the Theory of Moderir Politics, 2nd ed.
Polity Press, Cambridge 1985 pp. 226, Mommsen, Max Weber mind Gernnan Politics,
op, cit. pp. 172ff., 390ff.
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idea of democracy as a means for the selection of leaders was “in trath unpolitical,”
that the “conception of pleblscitarian leadership democracy” is the “political con-
sequence” of “a specifically unpolitical perception” (“Max Weber,” op. cit. p. 105).
2% Rathenau, Von komsenden Dingen, op. cit. p. 323. He put himself forward in this
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policy.205 His plea for the parliamentary selection of leaclers as the basis of
effective and powerful global policy can certainly also be read as an atten,
to win over sections of the national conservative bourgeoisie to the idea
parliamentary democracy. But this was an endeavour which could not hoy
for an especially good reception, not only because of the anti-democra
makeup of that sectlon of the bourgeoisie but also on account of the fagy
that in 1918 the idea of a decisive German global policy for which the
selection of leaders might be of importance was a thing of the past, at least foy
the time being. The English model only partially fitted German conditions E
the first German democracy remained unfoved and had a short life. The :
were also problems with the construction of a “democracy based upon pleb
scitarian leadership.” One of these was that a temporary leader might makg
himsetf a permanent fixture, by-passing and undermining the democratic
rules, Weber noted this possibitity but only remarked that parliament lrad
to contro! the teader and could remove him “if he has fost the trust of the
masses.”2% Even if one takes account of the fact that Weber does not have in
mind the construction of finished ideas relating to constitution or state
his statements remain fragmentary and sketchy, his conception remaing
unconvincing.*

If one wished to reduce Max Weber's definition of the relationship
hetween siate, democracy and bureaucracy to a simple formulation, then
we might say that for him democracy is a problem, bureaucracy by contras
the destiny of the modern occidental state*® His arguments concerning the

205 A pice literary testament of this admiration can be found in Berta Lask’s autobio
graphical novel Stifle und Sturm (Mitteldeutscher Verkag, 1lalle 1955), in which Max:
Weber appears as Max Wormann, and at a New Year party in 1900 held in the hous '
of his fricnd Reichwaldt (Rickert) enthuses over English democracy, polemicises agains
his favourite foc Wilhelm I, and wishes that there were a “great democrat” as the
teader of the nation (Bd. 1 p. 243); in 1914 Wormann outlines a vision of the “democra
tisation of Germany on the English model” (Bd. 1 p. 535), See Andreas Anter, “Miinner .
mit Bigenschaften, Max Weber, Emil Lask und Georg Simumcl als Hterarische Figuren in
Berta Lasks Roman “Stitle und Stunn®,” Literatunmagazin 30 (1992) pp. 156-169,

206 Weber, “Parliament and Goveenment,” op. cit, p. 222.

207 prompted by Wolfgang Mommsen’s dissertation, there was from the 19605
intense, If ultimately quite stetile, discussion of whether this idea paved the way for
the idea of a totalitarian leader In this way Weber is made into an inspivational source
for National Socialism. This idea is absurd for two reasons, First of all, no National
Socialist theorist invoked Weber, Reference here to Carl Schmitt, often enough
invoked in this context, is mistaken, since the figure of “plebiscitarlan leadership
democtacy” plays no role in his writings either before or after 1933, while his tuin to
National Socialistm involved a turn away from Weber Secondly, Weber's ideas are in
general incompatible with National Socialist ideas and practice, for this concept is a
democratic concept, which as we know was not a preoccupation of National Sociatism.
208 Pler Paolo Portinaro argues along these lines in his Max Weber, La democrazia cote
problewna e la burocrazia come desting, Franco Angel, Milan 1987 espec. pp. 53T,
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jationship of democracy and bureaucracy laid the basic conceptual and
poretical foundation for present-day discussions of the issue.?%? As Bobbio
iites, “All states which have become more democratic, have simultane-
;sly become more bureaucratic, because the process of bureaucratization
to a great extent the consequence of the process of democratization.” He
goes on to say that Max Weber had “clearly envisaged” this process.?'® The
Jangers which bureaucratisation represents for democracy continue to exist.
'And the tone of today's discussion remains that of Weber: the situation is
serious but not hopeless.
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