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Compliance within Business
Organisations

g brniboss
I Looking Inside: Why Internal Compliance is Relevant

from previous C'hfiPtel'S that -n?uch theorising about regulation and enforce-
ment assumes that tht.’: imposition of traditional techniques of public or private enforce-
ment on businesses will produce desired outcomes. Almost no attention has been devoted
to how external legal techniques might bring about compliance, or how business structures
operate and can be influenced, or how the behaviour of individuals working within busi-
nesses can be affected. One is compelled to a conclusion that most law on enforcement, and
legal scholars, focus on external issues but are far less familiar with the internal issues of how
business structures work, and why people who work in them obey, infringe or flout rules.

The arguments that businesses are able to internalise all external legal sanctions, to con-
ol the behaviour of all staff, and to control all of the businesses’ impacts on the external
world, are fundamental to theories of deterrence and rational economic action.

If the goal is to maximise compliance with rules by corporations, then it would be logical
to examine how business organisations operate internally, and how their systems and cul-
tures can contribute to or impede such compliance. It should also be asked whether internal
or external levers are more effective in supporting compliance, and how such internal and
external elements might sensibly be combined. Such an approach is strikingly lacking from
much legal theory and literature, which is restricted to the external dimension, and based
on the assumption that only external enforcement is necessary. This chapter examines the

evidence on these issues.

Jtis apparent

II. Multiple Modes of Corporate Organisation

ent in order to achieve
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2 $mall businesses may have little formal sty

5 athoritative core, and few other organs or centres of d
hifilpiore BIAeRL L s have at their disposal a host of financial, techp,
Most complex orgamsatlo:l ey S e
istrati\_!e i t.hat. naturh es and sizes, and have multiple variations i mod

Busmes_se y _exlst v ai]ie:gp structured organisations into five types:* g;
nal orgamsat(nonl;ieMv:s‘ coordination through standardisation of work proces
b'ureaucraCY at; (standardisation of skills); divisionalised form (quasi auto
s}onal bu;'ee;lizf :&’ler by a central administrative structure, with coordinatjop, achieyeq
;le;ei?:Fmancegcon“OI system) and adhocracy (designed for innovation, aiming futl
exp(fonr:)[;lexiw stems from the number of parts and t.he number of diﬂ'erent. kinds
found within an organisation.> Business archxtectqre is founded on a categorgation of my].
tiple functions that may (or may not) be neede:i in order that the commercial purpoge o¢
the organisation can be fulfilled, for examplf:: Vision, strategies .and tactics; Customery
suppliers and competitors; initiatives and projects; organisation units; assets; Products ang
services; capabilities; information and vocabulary; business processes; policies, rules anq
regulations. .

It is not proposed to attempt to give here a comprehensive account of business Organisa.
tion structures or modes of operation. But some important points can be drawn out thyt
illuminate the focus on modes of ‘enforcement’ or compliance. We can start by contrastin
two opposing models for the structure of organisations: A vertical bureaucracy and a hori.
zontal dispersed model.

Ina vertical bureaucracy, power is supposedly concentrated at the top, although elements

of power are possibly delegated in decreasing amounts to lower tiers, C

rozier set out a clas-
sic vertical organisational analysis of the structure of French work organisations (a clerical
agency and an industrial mono

poly) as at the early 1960s.” He noted the existence of four
basic characteristics.? First, the creation of a vast body of detailed written and impersonal
rules and procedures prescribing what is to be done in all conceivable situations. Second,
decision making was centralised, creating great distance between those who had to decide
and those who had the relevant information decisions. This situation led to the adoption

of an impersonal decision-making style based on abstract principles of equity, equality and

. ur
action by l'l‘lllltlple actors. €, Other

€Cision . N

: n
1ca] and adming.

> Profes.

of pa

2 D Black, The Behaviour of Law (Bingl kit 22 adiat 0

i nel® : €Y, Emerald Group Publishin Limited, 1976, special edition 2010)

ﬁ::rga_msat:gn is the capacity for collective action); W Ulrich and N McWhgrter, Business Architecture. The Art and

ofa:st::e ;:f us;n_ess Transformation (Tampa FL, Meghan-Kiffer Press, 201 1) (organisations might be best thought

Ao don“;oﬁ ulrclldmduals all generally working toward a common goal) 63; A Cohen, Tiwo Dtm"’"d Man
K Galbraith, The ifﬁg?ndpaulf 1 saoy 6 (A ‘ollectivity of people without organisation is not s group)-

The Asymmetric Socie ndustrial State (New York, Princeton University Press, 1976) 85-88; JS Coleman.

g ty (S}Tacusc NY, S)rracusa Uni &
IR, Mintzberg, The Sty cturing of Organ niversity Press, 1982) 21,

" _ isations (Englewood Cliffs NJ, Prentice-Hall, 1979).

. Lwﬁzﬁﬂhszx;aﬁnﬁqsmfs Architecture, A Practical Guide (Farnham, Gower, 2012) 30. at
http:lfbawg-oms.orglﬂus A:chnlg?t;sy[s)tc ﬁnu\!ﬁhktquirements for a Business Architecture Standard’ (2009)
7 : oL ¢m_White_Paper_Draft.pdf. i

zier, Th P lpdt runswick
T, The Bureaucratic Phenomenon (The University of Chicago Press, 1964, revised New B

Transac_tion Press, 2010),
sum .
mary draws on the Introduction 1o the 2010 edition by E Friedberg.
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¢ often ill-s.tdjuste{_i to the p_roblcm that the decision was supposed to
ant, 40 Cistence uf!:uerarChICll strata lnsulatc‘d frm:n each other an‘d exerting great
o i At ity On its ,Tlen.:b:crs. Fourth, the creation olf parallel informal power
con e groups Of individuals _capablc of coping with residual and unantici-
yns nmund fcs and uncertainties affccfnn.g the organization’s capacity to function in a
rt"mwnliﬂS’ngmgelhf"' these characteristics created ‘vicious circles’ of self-reinforcing
'f:fi;clo"?' wil 'tcl'ns' Crozier arg_ued t_hat bureaucrag is a mode of organisation that is
_— at ting its behaviour in the face of its results. It created self-reinforcing
pebd"of corl‘:‘:ls that reinforced impersonality and centralisation, Change would not
i ntt:;1 cremental, but occur after crises.
bel eal OF s ultimately sclerotic bureaucratic culture described above, a diametri-
r: ode of business organ isafion would reflect a flatter structure, in which power
allyoPPC o multiple local groups. This woulcl:'. concentrate elements of information and
t e discrete groups, so that informed, intelligent and swifter decisions
with innovation. Rapid extension of new technology into all sectors
“omy in the twentieth centl..try has meant much greater devolution of responsi-
of he ¥ organisations, accompanied by an enormous increase in self-employment.'?
i 1{15""1': X ogf labour markets and economies has introduced a raft of culturally related
lobﬂlls‘ft,l::a nd challenges,'! and challenges for management.'2
cor::rPLi"r“; escribed large scale, bureaucratic organisations as having an oligarchical distri-
Ve i formally determined spheres of competency, an impersonal character, and
bution © 1F:md impartial management on the basis and with the help of regulations.'? He
arat;oﬂ:d principles for designing a hierarchy that effectively allocates decision-making
f::;;?w and control over resources, 1 _Problems arise of e:xt.?mal adaptation. and interrfal
ntegration.® In this context, Teubner’s ideas of th:e autopoietic ch'aracter of different social
sub-systems are illuminating.'® He argues that t.he legal d:sco_ursc is closed ... and produces
1s own construction of reality’!” Also relevant is Luhmann’s idea of law as a system of com-
munication, with own meanings not directly mapped onto the real world.'®

¥ . i l
.y in multip
uhorl ¥ ilitated

9 ibid,
:‘: P Sedgwick, The Enterprise Culture (London, SPCK, 1992) 4.
AS Bachmann,'Melting Pot or Tossed Salad? Implications for Designing Effective Multicultural Workgroups’
{2??51 26(6) Management International Review 721, 722.
JE McLean and RD Lewis, ‘Communicating Across Cultures: Management Matters’ (2010) Summer British
""‘:’;"“‘ of Administrative Management 30.
Sth cdb: }:’s:;f%;‘lﬁr;s;haﬁ und Gesellschaft: Grundriss der verstahende Soziologie 5th edn (Ttibingen, Mohr, 1920,
" =0
""6]!.[3 &;nh and CW Mills (eds), From Max Weber: Essays in Sociology (New York, Oxford University Press,
15 g ¢ oe Economy and Society G Roth and C Wittich (eds) (Berkeley, University of California Press, 1978).
13,14, ¢in, “The Role of the Founder in Creating Organizational Culture’ (1983) Organizational Dynamics

I8
Allopoiecic :
tu:?p::;:': 15 defined as a system which, though complete in its structural elements, can be defined in its
Reflexive emea:::s' on the basis of its continuous interaction with outward reality: G Teubner, ‘Substantive and
E‘}: nd Economy a'f‘AM"d"," Law’ (1983) 17 Law and Society Review 239; G Teubner and A Febbraio (eds), State,
+ G Teubner .- Wtopoietic Systems (Milano, Giuffre, 1992).
* oW the Law Thinks' (1989) 23 Law and Society Review 727-57, 745.

m;
ann, Law as q Social System (K Ziegert trans, Oxford, Oxford University Press, 2004) 70-74.
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Peters and Waterman’s influential 1982 management text prescribeq th

ree k
P ¢y fe
a successful organisation: "llur%f

1. Anemphasison methods to communicate key values and objectives and
action is directed towards these. 10 engy, regh
2. Delegation of identifiable areas of res.p(.)f:s.ibility to relatively smay| unit at
encouraged to carry out their responsibilities with considerable amo“omS. Whic}, .
for initiative, but are subject to performance assessments which Manifegy aand SCope
I

tion of tight central control. Sery,
3. Use of a simple lean structure of management to avoid rigidities of bUFCau
complexities of the matrix, and the overheads of both. Cracy, i,

Whatever the business structure, contemporary descriptions of business arch,
a consensus that business structures of any size are complex and contain m
organisational, and hence social, groups, each with their own purpose ang
The complexity of organisations is revealed in the multiple differing im
present,2° such as a machine bureaucracy, organisms, cultures, political syste
other images.

itectums for

ultiple d;‘,crm
social Cultyr,
ages that th,
ms and Varigyg

Organizations have grown so complex in recent years that it is difficult to visualize o underg
how all of the parts fit together. Every business unit has its own set of funded initiatives anq EInd
difficult to see how or even if these initiatives align to a common business strategy.?! it

It would follow that controlling the behaviour and performance of a large multi-functiopg
organisation would be a challenge.

The complex structure of the organisations involved means that it does not always appear poss;.
ble for controlling organs, both within the organisations themselves and outside them, to become
aware of potential problems sufficiently in good time. As a consequence, after the event it js often
particularly difficult to determine whether or to what extent certain individuals can be held respon-
sible for the course of events.??

III. The Multiplicity of Cultures

Irrespective of the level of complexity or dispersal in a business, both sociological studies of
organisations and recommendations by leading business consultants have focused on the
fact that a business is comprised of multiple individuals operating within multiple localised

9 T Peters and RH Waterman Jr, In Search of Excellence: Lessons from America’s Best-Run Companies (NCW““EIE
Harper & Row, 1982); this summary is from M Parker, Organizational Culture and Identity (London, SA
Publications, 2000). T

2 For an overview see G Morgan, Images of Organization (Beverley Hills, Sage, 1986); discussed B Fls;'-}a
] Braithwaite, Corporations, Crime and Accountability (Cambridge, Cambridge University Press, 1993) 118-2-

2l Ulrich and McWhorter (n 2). : bridee

2 M Bovens, The Quest for Responsibility: Accountability and Citizenship in Complex Organisations (Cambricgh
Cambridge University Press, 1998) 4,
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. optance to business of culture and of recognising the existence of a diver-
mrﬁ;s The ’has been recognised at least since the 1950s:

o cultures is its customary and traditional f thinki i i
Gty ¢ of the factory is its ¢ ary onal way of thinking and of doing things,
u

Jred to a greater OF lesser extent by all its m‘cmbcrs. ;'md'which new members must learn,
Jhi is sh rtially accept, 1n order to be accepted into service in the firm. Culture in this sense
it lcas.t }m‘ nge of behaviour: the methods of production; job skills and technical knowledge;
covers w:dca:; s discipline and punishment; the customs and habits of managerial behaviour; the
at[l"llld'cs tﬂ“’thc concern; its way of doing business; the methods of payment; the values placed on
es of work; beliefs in democratic living and joint consultation; and the less conscious

diﬂ'crcm .lYPs and tabo 08.24

has demonstrated the diversityc.)f ;l:eoplt‘: and cultures, and dismissed the idea that
pasically alike and will react similarly in similar situations.?> Parker’s study of a
rent organisations concluded that each had common notions about manage-
aresponse toa turbulent environment, and had a particular combination of people
ment 85 stances that made each unique, with a series of internal localised cultures.?6
and- ma*lf?:;d three divisions between business units, and their connections with sponsor-
.Hc ldczf;dering change within an organisation: First, spatial/functional (geographic and/
mgdﬂr arltmental divides: ‘Them over there, us over here’); second, generational (age and/
ﬂ; h?,—,r:orical divides: ‘Them from that time, is from this time’); and third, occupational/
professional (vocational and/or professional divides: “Them who do that, us who do this’).
parker concluded that all organised cultures are unique, yet they share some similar fea-
tures, and some locations were more connected to others, which led to increased features of
similarity in their local cultures.
parker noted that to participate in organisation is to accept limits on individual freedom,?”
s0 as to gain the personal benefits of employment and remuneration, in return for assist-
ing in the concerted benefits achieved by the organisation. However, the assumption that
consensus is (and should be) the normal property of organisations, has not been found
by research to exist in large organisations. Instead, many possible ‘cultures of” exist within
an organisation, and managerial intervention can never totally control outcomes.?® Clans
exist, allowing mutual socialisation of discrete units, as noted in Japanese companies.??

Hofstedc
cople ar¢,

Organizational culture is ... a continuing process of articulating contested versions of what the
Organization should be doing, who it should be responsible to and who does what for reward.*

Sl\ren the existence of multiple sub-units within businesses, each with individual func-
n]:lns, groups of individuals, and sub-cultures, an idea that the behaviour of every inter-
Broup can be absolutely controlled so as to conform to every required norm, whether

3
2 Pill‘kcr (n ]9) 231,

a ;
%G cg}'sfsz Changing Culture of a Factory (London, Tavistock, 1951) 251,
McGrawHiIl znié)nd GJ Hofstede, Cultures and Organizations: Software of the Mind 3rd edn (New York,

arker :

e
2 ibig, 220,23,

k1] uﬁ'hi, Z
Parker (n Ignlm

ry (New
) 226, York, Avon Books, 1981).
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trol emanates from an inl.crna! 01‘—0‘“;]" cllctsli—r;ﬁx:'lc:i nal
the source.ofw‘? rI s, theories that behaviour is controlled gh dete
highly unhkcl)’;‘0 g,;:.l;cslil)“ able, and will certainly differ in force both
action appear At teations.
organisations ar'ld wiv,fh;? (;rgl;:[lia‘ft‘:gul d focusnoton a s'infglc t.heory of how tg ‘ Ontrop "
Inst.cad, a socio- Cb"uogb but on the considerable variation in the types of Anisa e
e ol'or'gan;!;?r diff;rcnt behaviours and responses to levers), and o, the tcntrt]s
(an.d thereforc‘ln t ety o single ‘business’ a numbcr——pt_!rhaps a mUltiplicity.\f:]f
w.hrch lh_Cf;_ e;iclliiltasll‘:c\cio-tcchnical systems,”” each C.'fWhOSQ behaviour hasto be ‘cﬂnlmlled’
g;:;;e:;«.{zl;: individual means. Fisse and Braithwaite noted:

position, Ppes
rrencc or Iy

l'alicn
s
between, diffcfen:

: isations make decisions to break the law, and
We find no smg:)el tfg(:x;{] ;); hﬁ‘f‘;ﬂ?ﬁiﬁ:gt generality and explanatory power to bea .
actors ach’uﬂti‘ f:or orate ‘crimina] law appropriate to all types o'f orgam‘satmns_ . -,
to the deslgrf 01 avideI;ce on organisations showing that the theorle§ pro.wde an overly simplif i
ter of empflrlrcaa:isational diversity; the theories themselves posit' a C!WCI’SIt-y which renders e
:fbcl?:tnstiggﬁe rgnodel of legal responsibility consonant with organisational life,33

how th
Practicy| guid,

It seems such an obvious and uncontrover§ial aspiration to fleﬁfle legal prlilncip1es of respon.
sibility for corporate crime consistently with the- way orgaplsat{0n§ aCt]-I,Ja y make deFISions,
Yet we have seen that organisation theory pos'lts su?h diversity in the Way organisatiopg
make decisions, in the way they are structured, in their cultures,

and in the way they define
responsibility, that positivist organisation theory can never give clear guidance (o the lay
on this question.** '

IV. The Ideal of Unified Core Values

Given the existence of diversity within organisations,
tional organs need to function cooperatively so as to e
lishing the function, goals and targets

Habermas assumes that an ‘ideal speech
power and absence of deceit, as an impl

how do the multiple interng] opera-
nable the business to succeed? Estab-
for each unit or individual may not be enough,
situation’ is needed, in which

there is an equality of
ied possibility within all human communication.®
Studies on the causes of sustained long-term business success ha

ve concluded that it is

critical to establish clear core values, which are shared by all members of the workforce, form

an ideology that is enduring and able to be applied consistently in different trading and

geographical circumstances, whilst operational goals are constantly examined and develop.
A global visionar

vary from count

¥ company separates operating practices and business strategies (which should
enduring within

Iy to country) from core values and purpose (which should be universal and
the company, no matter where it does business).37

> Whelan and Meaden (n'5) (There are i ication fai
f communication failure),
* FE Emery (ed), Systems Thinkin Harman}:iscenanoso :
Fisse and Braithwaite (n 20) 1228.( SR F L0
* ibid, 131,
% Habermas, The Philosophical pj ; ;
3 ] Colling i Porra}: - iscourse ofModermty (Oxford,Poht}r, 1987).

HarperCollns, 1994, 2005), " 10 Last Successul Habits of Visionary Companies 12th edn (London,
ibid, xxii
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et a high standard of v
t0.*® This aff alues and perfo : ,
rhrmsrrv;*s ¥ 1:iy = anies focus primaril "n'"“"
s ']'.h . Julugn;al control pruervn!lrh e
DMWi.nim ly do‘:\'f:lup. a relentless, creative :'qu'
o exislci : iscarding what does not work rt':c.
ot Insc :;ffl charismatic visionary Ir:nd::
o eed, it has been said that the quali-

Il !ty and mecssinnal will. ¥ llcmvcl

‘;ompumcs and cults: Fcrvcntly-helz
They do not tend not to have much

: should s

1c:
hat L"I:_:jp:'::try to live up
ps- In it wils fo
(itors put on beating
simulates p
erati© it ga innovating,
| eir €€ values.‘“ Further,
et g ed for 8 visionary comp
e rad yxical blend of persona
n highly successfu
of fit and elitism.

‘ghtness
od to their demanding standards.

r unsuit

es I oy has
larit. goctr an_m.hti
willing ©

v. Management Systems

y to achieve its goals without management

ion can nction operationall
An© rocesse he management structure does not operate then nothing happens
sys_tems #Th prmcipal purpose of organisational structure is to control the way peo le
g5 inte? heir actions SO as to achieve organisational goals and the means used to mt::i-
e goals.*’ The design and operation of organisational design has to
d integration, centralisation

n
ﬁlrflieﬂ‘l to achieve he g ‘ : o
vate (0% palancing € - three Opposites: Differentiation an
i standard:sation and mutual adjustment.“"
| rernation? s defines the key business processes that should be
. am agement syste 47 These and similar standards provide general guidance
. es. covering many business aspects, for instance
ment (ISO 3 1000:2009), quality management
tal management (1SO 14001:2004). some ISO standards
ironmental protection, improving
le, energys

(1SO 9001:2
:6c, aiming at increasing safety
inimising losses in such fields as for examp
s are global in their characten and they
tain

m
The ISO standard
Therefore they do not specify cer

food safety, hea
types of organisations.

are designed for different

with average
t compurcd

% ibid, xix.
ow of 11 companic:-.
nsition point

* ibid.
“ ibid.
! ibid.
“ ] Colli :
mmulativ[:l;‘ts' (imd to Great (New York Harper Business: 2001). This was a ff“‘l‘;’ e i
with 11 dirmuc returns 6.9 times the general market in the 15 years following thelf
:: ibid, 1zz.c°mp"“5°ns and six unsustained comparisons:
D Boeh
s o e TP Murphy, ‘Fear No Evik: A Complian
o GRv?(I)]:E !csl bpal/ Papcrs.ssrn.mmfsolﬂf papers-€ ?abstract__id: 1 9&5?33,3} 2031
- ibid, ch y rganizational Theory, Desigr and Change (HaT " pearson, 20! . y
Thi ' gy (Londo™
Sweet s was first introd ; rand H Abbott:
& Maxwell, 1996) ct':cf;l in 1979 as BS5750- See C

ssional’s Response 10 Dr Stephan’

ce and Ethics profe
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organisational designs, but rather provide general recommendations,

and advise the application of certain management systems, 48 codify best Pragy
The processual model produces the result that each organisation constry N
meaning of compliance and law through managerial logic, Cts for it*lflh
¢

VI. Modes of Internal Compliance

By what means do businesses achieve internal compliance? This section wjj|
approaches: Authoritarianism, compliance systems, whistleblowing and culture 5;10 fouy

A. Contractual and Disciplinary Systems

It can first be observed that, mirroring the traditional existence of ‘commang and
modes for enforcement of criminal and public law, authoritarian approaches to fontmr
discipline exist within private organisations, at least to some extent. The importance ::‘mzl
tractual arrangements and terms in regulating the behaviour of actors in supply Chaimmn'
employment arrangements has been noted in chapter two above.*! Virtually every o b
sation and employment contract provides for disciplinary proceedings, and the pg‘f,sig?l?l .
of imposition of sanctions ultimately including dismissal from employment, Disciplin :
techniques form a backdrop, but how much they are used is a different question,

B. Compliance Systems

Many companies have compliance and risk departments as integral parts of their internal
management systems. This is always found within firms of any size that operate in regulated
sectors, and compliance activities are strongly related to firm size.>* Most prevailing corpo-
rate governance regimes require extensive risk management and control systems.”

4 K Grabovets, Organizational Design and Tort Law: A Synthesis of Organizational Studies and the Economk
Analysis of Tort Law, PhD thesis, Erasmus University, Rotterdam, 2014. o

49 LB Edelman and SA Talesh, “To Comply or Not to Comply—That isn't the Question: How Organizations
Construct the Meaning of Compliance’in C Parker and V Lehmann Nielsen (eds), Explaining Compliance. Busines
Responses to Regulation (Cheltenham, Edward Elgar, 2012) ch 5.

%0 For a management analysis of achieving change, see Jones (n 45) chs 10-14. Eard
5| F Cafaggi and H Muir Watt (eds), The Regulatory Function of European Private Law (Cheltenham,
Elgar, 2009). -

52 Although 2012 interviews with UK business people found that only one-quarter of bW{Lo " don, IF
they employed somebody specifically to deal with compliance: Business Perceptions Survey 2012 oo
Research, 2012) para 1.22. A survey of companies found that some compliance action related to W’;’“ forthose
had been taken in the previous year by over 92% of companies with over 50000 employees, &umfg:iofvr the OFT by
with 200499 staff: The Deterrent Effect of Competition Enforcement by the OFT. A Report Prepa
Deloitte (Office of Fair Trading, 2007) OFT962, para 5.99. b Dumoulines (¢4

53 B] Schoordijk, ‘Risk Management Alshoeksteen Van Corporate Governance in SHA r Lustrumil
Tussen Themis en Mercurius, BedrijfsjuridischcbijdragcnaantanuropesebclcidsconCU"mmsﬁ Deel -
gaveNederlandsGenootschap van Bedrijfsjuristen (Deventer, Kluwer, 2005) 309-2%; DAN HW - ot
Aansprakelijkheidvoorfalendrisicomanagement, in Ondernemingsbestuur en risicobeheersing op

__._-‘
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5 ging Handelsrecht’ 2009
Responsibility, Beyond Voluntarism. Regulatory Options to Reinforce

um: eenon
A J Eijsbouts, Corporate
: Maastricht University, 2011).

v O
i e, 2009);
ter, Llu“ te {lmlusm"l lectul'e
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2012 (London, IFF Research, 2012). 80%
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vernance’ (2003) 81 Washington

pS Working Document
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rterly 487 491; Parker and

[-‘rthmifyf.d Qua (
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rate Counselors (Chicago, A
Competition Law: Guidance (Office 0
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. Europaratisli Tidskrift 28 .
e (2013) 16(1) EUroPT L) publication
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uf{I:uI(F;0 3,] SA: Department of Healthan
ment of H mpliance Program Guidance for Clinical Laboratories Fe
Program Gcalth and Human Services (HHS), Office of Inspecto! eneral (O1G): bl o and o
(HHS), O uidance for Hospitals’ Fed Reg. 63, 10 35 (1998 . §987-98: Department of HELL L or i pary
Mfdlcal nﬁ: O(f:;"spfcmr General (OI1G); ‘Publication of Ol 2t'.?t:'mplimce Program

B! ling Companies’ Fed Reg. 63,10 243 1998): 7013852 . Economics
R"“f; ﬁ‘gj“s‘f he Compliance ?unaigﬁ: An (0 ew’ New York University school of La¥ Law &

[1] T rles’ wo kln 2 .

GP Miller, rking Paper No 14-36- .
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n elevated from ‘box ticking’ so as to

v manzsa;l}::ta::?rﬂ:eextemal interference to a very' senior
& c!efence mccon.com pliant operations on their own auﬂ.wnty..“
shutting ﬁol\::: :-,onitofiﬂﬂ programmes have assumed partncu}ar importance iy the

Comtlr l:ting factor under sentencing guidelines® or as a shield from Criming] | A,
a; i?t:: tgheir importance in the American legal system,. and the .fact that mg Mpay,
h;rf strengthened their compliance programngses. there is mC'llll:;lnng ;(oncem atthe oy ey
incidence of workplace misconduct and fraud. . By contrast,in the UK, the Bl‘_l'bery Ao
section 7(2) provides a defence for a commercial organ.lsaetcllon.ttz Pr;we that it ad in D
adequate procedures designed to prevent persons associated wi ldlt rom up ing .
conduct. Sigler and Murphy argued in 1988 that immunity sh(_)u be Sl'al'lﬁt:d for firm thay
implement corporate compliance programmes beyond a certalq standard, However Vo
ambivalence has been noted in official attitudes towards mmphaqu system.s. |

US and EU competition enforcers, for example, have been resistant to giving cregi f,
companies who operate such systems, and who regard them as failures if 5 single vigj,,
tion occurs,”™ as contrasted with more positive encouragement for Programmes giye,
others such as the Canadian Competition Bureau’" and the Competition Commissiop, of
Singapore.”2

Provide ,
functiop

® An example is an Australian mining firm: GA Smith and D Feldman, Newmont Mining Corporation;
Community Relationships Review: Global Summary Report (Foley Hoalg LLP, 20q9). .

% For an overview see GP Miller,‘An Economic Analysis of Effective Compliance Programs (2014) New Yor
University School of Law, Law & Economics Research Paper Series, Working Paper No 14-39, Miller concludes
that there is no universally accepted definition of an effective compliance programme, and that various offici|
models differ somewhat.

% See chs4and 10 above. Such as the Environmental Protection Agency, ‘Incentives for Self-Policing; Discovery,
Disclosure, Correction, and Prevention of Violations’, Fed Reg 60 (1995), 66706; revised Environmenta] Protection

cing: Discovery, Disclosure, Correction, and Prevention of Violations) Fed Reg 65
(2000), 19618. The audit poli i . : :

Systematic discovery; discovered through an environmental audit or a compliance management system
Voluntary discovery
Prompt disclosure
Independent discovery and disclosure
Correction and remediation
Prevent recurrence
No repeat violations
Excluded types of violations
tion,

FESs<xEp.

' S Oded, Corporate Compliance: New Approaches to Regulatory Enforcement (Cheltenham, Edward E,?;;'
2013). See the US Federal Department of Justice, Antitrust Division, Corporate Leniency Policy (August 10, 1993)

rward and report their own violations.
Transforming Compliance;

ce: Emerging Paradigms for Boards, Management, Compliance Off
and Government (Los Angeles CA, RAND Corporation, 2014).

% JA Sigler and JEM s Interactive Cor
York, Quorum Books, 191:81?}( Po
:‘: Boehme and Murphy (n 44), pe-
. See Competition Bureau Canada, ‘Corporate Compliance Programs’ (2010), h,tp:ﬂww-;‘;’;’w
unonburcan.gc.ca!ciclsitc.’cb-bc.nsffvwapj!Corporatecomplinnccl’rograms-SCPt'Zmo'e'Pdﬂ
Co?l;porateComplianceProgmms-scpt-ZO10-:.
See http://www.ccs.

i ot & co;nplia.n go\r-sgfcontcntfccsfen.html. In addition, in the US at least one court has W
C¢ programme ¢
Stolt-Nielsen SA No 0. - RYeE that o cn

; Y
mpany effectively withdrew from a cartel. United Staf
Cr-466 (ED Pa, November 29, 2007),

rate Compliance: An Alternative to Regulatory Compulsion (Ne¥
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constituency advocating and working for compliance}¥ communication of th

ons to all staff, including by training and regular refresherg e Policy 5, d

employees’ internalisation of the values and practical actions involved in car ’ ?{udmng,an d

procedures, operations, reward and performance review systems.% TYIng ouy daily

Parker and Nielsen found that each of six central elements of formal complia

is associated with the organisation managing compliance better in practice; {lr;ce $YStem

compliance policy; (2) a dedicated compliance function; (3) a clearly defineq A Written

handling complaints from customers or clients; (4) a clearly defined system fo, h for

compliance failures; (5) induction for new employees that includes compliance t:;dl.ing
lnlng:

and (6) external review of the compliance system. 8

A good compliance programme will use the full range of management techp;
support understanding and compliance, and prevent and detect misconduq‘}EEs to
Canadian Competition Bureau’s Bulletin on compliance programmes includes the.fallow
86 ?

practical implicati

ing techniques:

— Compliance controls;
an executive-level chief ethics and compliance officer directly responsible to the b, q
I

of directors;
— active board oversight;
background checks and disqualification of those who would undercut the compliance

programme;
ongoing communications and training;
a system that encourages reporting without fear of retaliation;

audits, monitoring and other forms of checking;

— periodic evaluation of the programme;
discipline (including for failure to take steps to prevent violations);

use of incentives to promote the programme;
system to investigate and resolve allegations of misconduct; and

__  a benchmarking to keep up with industry practice.

The US Sentencing Commission’s Federal Sentencing Guidelines Manual has established a
detailed definition of compliance management systems, operation of which will be taken
into account by courts and prosecutors in the imposition of fines and jail sentences for
violations of criminal laws, such as the antitrust laws and the anti-bribery laws.” These

—_—

82 | Braithwaite, Corporate Crime in the Pharmaceutical Industry (London, Routledge and Kegan Paul, 1984)
tion: Achieving Social Change

359; V Braithwaite, “The Australian Government’s Affirmative Action Legisla
(n 80) 92, 98-99, 108; S Taylor,

through Human Resource Management’ (1993) 15 Law & Policy 327-54; ] Rees
Making Bureaucracies Think: The Environmental Impact Statement Strategy of Administrative Reform, (Stanford,

Stanford University Press, 1984). .
8 A Newton, The Handbook of Complianice: Making Ethics Work in Financial Services (London, Financial Times

Prentice Hall, 1998) 74.
8 C Parker and VL Nielsen, ‘Corporate Compliance Systems: Could They Make Any Differe
Administration ¢ Society 3.

8 Boehme and Murphy (n 44). s
8 Bulletin: Corporate Compliance Programs, Competition Bureau of Canada, 2010, hnp;ﬁmm.ooumc
sept-2010-e.pdf/ $FILE/Corp®

tionbureau.gc.ca/eic/site/cb-be.nsf/vwapj/CorporateCompliance Programs-
: ﬂ“ww.ussc-ﬁ“"'f

CompliancePrograms-sept-2010-e.pdf.
87 The US Federal Sentencing Guidelines, Compliance Program Requirements http

Guidelines/2010_guidelines/Manual_HTML/8b2_1.htm.

nce?’ (2009) 41 {1
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are an example of inducemeny

of companies o adequate self-
erefore f substantive legislation, There 5 i -

g8, 0

E“idf““cs’in the fields

;ﬂEOn . ‘

I Cnmp;;'aufﬂ ]fs to prevent, detect, and invest
ratio

¢ of ar et ations, Seven criteria
: nt of an ‘effective’ ¢o
My corP for the establishme e : compliance and ethjcs programme:
. stated Jishment of standards and procedures
an 15 ;
y Establ ht by high-level personr.:cI hia-:
g ow:rslf;e in delegating substantial d]scretmnary authority
4, Due Cf!fe communication for employees at 4] levels
., Effective €O
iv. E tive monitoring ol )
v. AS lntivisiHB and disciplinary mechanismg
i, Incenti¥ :
" preventing recurrence i s - ;
vii. Reporting Mechanism, contamlngj Seven criteria for the establishment of an
3 A Self-Rep pliance and ethics program’;

ive com
‘eﬁm;:vfazliqhment of standards and procedures
. rs »

Oversight by high-l:evel personrfel . . :

.. Due care in delegating substantial dlscretmnary authori

54 Effective communication for employees at ]| levels

1:- Active monitoring _— .

vi, Incentivising and disciplinary mechanisms
vii: Preventing recurrence:

a. self-reporting,
b. cooperating with the investigation, and
c. affirmative acceptance of responsibility for the misconduct,

i.
i,

C. External Information and Advice

Compliance—or enforce

ment—can be supported by
to the classic bilatera] re

lationship between regulator
include standardisation organisations, accredita
rating agencies, auditors, in-house counsel
&rs that serve many client,

a range of third parties, in addition
lenforcer and business, The options
tion agencies, ranking institutions, credit

» external lawyers. These are usually repeat play-
s by acting as ‘reputational intermediaries’$?

Co 9;] 49 decummlss‘“m- Federal Sentencing Guidelines Manual: Chapter Eight—Sentencing of Organiza-
Pliance ﬂg;-gm Kaplan, *Porate Sentencing Guidelines: Overview’ in JM Kaplan and JE Murphy (eds),
o son est, rey 25 o e Corporate Sentencing Guidelines: Preventi ng Criminal and Civil Liability (St Paul MN,
gt Are e gu . urer, “The Federal Sentencing Guidelines for Organizations: How Do They Work
Age elineg Drayt‘ W Posed to Doy (1993) 18 Dayton Law Review 799-833; NE Clark, ‘Corporate Sentenc-
e fuuh°55 ) l; 5 Hlmr}" in Kaplan and Murphy (n 88); JC Coffee, Jr, “The Attorney as Gatekeeper: :‘%n

Y (n 88). 115 <O'4mbia Law Reyiew 1293-316; IR Steer, ‘Sentencing Guidelines: In Gcncr?l m

ergi "lopm nt, Th ) IH Nagel ang WM Swenson, “The Federal Sentencing Guidelines for Cor;:ora_ttom,
. r e:rj":lc_;'mt ndeTPinnings, and some Thoughts about their Future’ (1993) 71 Washington
Odeg (. 'delines> ﬁggs-'s +JS Parker, ‘Ryles without...: Some Critical Reflections in the Federal Corporate

th 52), )71 Wag ington University Law Quarterly 397-442,
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in 2012 found that many businesses yse eXter
UK gover."l;lemamarac:d advice in complying with regulation (70 pe, ,

a source of in ;)rlrg) % Around half of businesses had used trade assOciations, EOVeri Om
64 per cent lr:veb 'te; insurance companies and accountants to help them ¢, rIlr;nt
der{“‘E“t vy te;1 mentioned the Businesslink website in relation to advice o Y with
regulation. Fourtlsn whilst one in three mentioned their local council ang around , g
tory {eqlrd"ed“i‘r‘:ét ;(m tact with a government department.%! Businesses Were more 1ikf,1rter
?s:r::t::?:mal agents as a source of information in cases of er?ployment i (86 per Cent) zntg
company law (81 per cent), and less likely to use agents for food Safety (44 Per cent) and fip,

cent,

2
saf;itzs(fgup;; :;?ﬁpeaed regulators to provide some help and guidance rather thyy g
ply enforcing rules and regulations only. F.our-ﬁfths thought that the role of regulators .
to enforce regulations and to provide advice rather than only t? enforce ryleg and regy,
tions, but only two-fifths agreed that ‘Regulator.s help my business to ad_dress regulat
risks and prevent non-compliance from happ?mng:g?nd Regulators provide clarity oy
what regulatory requirements apply to my business. .

In a 2007 survey in relation to competition law, Fhe commonest C?mpllance Measure g
taking external legal advice (40 per cent of compame.s)-."" Other relatively Common meagyy, "
were a policy code (34 per cent), seminars on competition law (26 per cent),em ployinga deq.
icated competition compliance officer (20 per ce

nt), taking economic advice (16 per cent)
and requiring employees to take an online training programme (nine per cent).%
Engagement by a firm of third party monitors, appointed to oversee internal compliance
management system, to disrupt misconduct, has become a typical condition in the USA of
Deferred Prosecution Agreements.%

VIL. Corporate Social Responsibility

Strengthening of the relationship between businesses and so
development of corporate social responsibility (CSR). CSR has
Commission as ‘a concept whereby companies integr,

cial values can be seen in the
been defined by the European
ate social and environmental concerns

- ?‘;::w Perceptions Survey 2012 (London,

” ibid.mm‘ Effect of Competition Enforcement by the OFT, A Report Prepared for the OFT by Deloitte (n 52)-
Thompson, De

9% see LD UHM
B e Puty Attorney General, Memorandum for Heads of Department Components
i’f“‘&"‘"‘”";‘t’:- A’:t*"o"ﬂ?‘ﬂ of Federg| Prosecution of Business Orga{:izations (l);S Igeapartmcnt of Justice, e
idelines.htm; GG Gryqc"erak January 20, 2003, available at: hup:uwww.justioe.gov!dasfcfff’mmi
mdtllnesu United States g - ACtlflg Deputy Attorney Genera], Memorandum for Heads of Department and
", i . Guidance on the yse of Monitors in Deferred Prosecution Generdl
May 25, 2010) « vula‘ L@"‘bl'e"‘“. h""‘." Corporam_:m (US Department of Justice, Office of the Deputy ALY 7 il
o s;:ﬁoupﬂm-lUSUCC-SO_V»"PrintOutljsp. Discussed in Oded (n 67). See statistics i
gibsondunn.cowPubﬁcaﬁon;ch?aﬁ‘::-spP:mm" Agreements (Los Angeles, Gibson Dunn, 2014) at http

IFF Research, 2012) paras 1,16 and 1.17.
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theif siness " fra:'lg:: :I;dcglmth?;i::ﬂwi"“s with stakeholders on
conCEfm" e : 97 T 4 _Ovcr.and above their legal a.wo!umaf}'blsis‘
as the envu'?nmc“f- he relationship between basic e 4 Ob.hgauon, tavainki
s mediated by several institutional conditi :::Omlc conditions and

f other organisations that monitor’c;l::t;rﬁepgi;:?' s

iour;

res . . . .

te b€
‘orparﬂ S‘ulation; t 5
pnorms regarding appro
ani di
sed dialogue between corporations and stakeholders.”

ic 1€
ubl€ lised
pur. iond T L s, and Org
. stated that because CSR* i
ot requires engagement with internal and exter-
ate and take advantage of fast chang-

4mon8
mmISSI ‘
it enables enterprises to better anticip
d operating conditions; and that building trust is critical: ‘By

pal ’[ak.eel::l .ctations an
- social responsibility enterprises can build long-term empl
stas a basis for S:ustainable business models. Higher level:: o}m' o
jronment 1N which enterprises can innovate and gro:“’t"nfl?l:::::lm
f a strategic approach for the co'mpctitivcn:ls;

d citiz®
an env
& increaSinB importance O
than decent business, perceived as such by

mission ! «CSR in its core is nothing more
»100
SR s i alignment of business operations with social values.!?! The assump-
5 on derlying CSR is that the ethical substance of a norm remains constant, sO if itF;s
strongly valued in the community in which a firm operates, it can also be applied by the
érm in itS :nternal behaviours and especially in its interaction with the relevant external
community (intemalisation or management of externalities).!” One theoretical approach
reciprocate the receipt by b f privileges from society, as part of

seeks 1O balance O usinesses O
2 social licence O operate. 103 This draws historically on Rousseau’s social contract theory,
itizenship 5104 and Amartya

revived in terms of corporate under the influence 0
gen.19% The licence to operate theory has been noted above a by Gunningham

9 Communication A Renewed EU Strategy 2011-14 for Corporate Social Responsibility coM(2011) 681,
room/ tdocumcnt.cﬁn?doc__id=7010. See also definition at

released on | November 2010.
n [nstitutional Theory of

25.10.2011, http://ec.europ
Illtf”rnational Standard guidelin responsibili
L Campbell, ‘Why would Corporations Behave in Socially Responsible Ways? A
bility’ (2007) 32(2) Academy of Management Review 946.
de verhouding MVO en corporate governance, uitgebracht oP

Corporate Social Responsi
n {uwnnl]-
2009) 44(3) The

% ibid.
missieBurgmans over
Indian Journal of

o0
Pl 5o de Com
101 :{,b?;i%? asan de S::la:tssecrctnris van Econom -
. 3 ‘Success Exa ial ns'b‘ ity (
Imf;;l; "gﬁf Relations 402, 403. mples of Corporate Social Responst ty
I‘Eithn;tl:bouts fn 33); Eijsbouts’ normative description of CSR is the responsibility of corporations f© meet ‘t:;
ecological apemtm“s of society for the firm t0 conduct its businesses in W& that produce economic, so<ial
nefits to relevant stakeholders and society at large. . i
ess is the strucmred and systematic approach by |
ily operations at all relevant Jevels, moni-

His 0 N
firms arcP::;tI:g:! or process description is: CSR as a proc
toring compli ing all aspects of the applicable CSR- norms in their daily OF
103 DOnaiIzcc and results and rcporﬁns to relevant st holders and mc_;dy at m‘[;; e oC &8 —
In Pursyir of G son, Corporations and Morality ( ewood Cliffs NJ» Prentice 1982).
ure Maastricht Uni Sustainability and Responsibility: Pas! Cracki Perception’
oy ;ipmd,_ University, 2011, 11, referring to the principle ©
P ¢ pre : - i
s, 1971), sumption of justice as fairness: | Rawls, A Theory of J

5
A Sen -
» The Idea Uf;ﬂs!it‘f {LCII'IdD['I,

61-64 00 human

Allen Lané, 2009) 3
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in relation to corporate environmental responsibility,
meta-regulation and Parker's Open Corporation, 'V

CSR has been subject to eriticism that It has no teeth and In ”""'t‘liu-:- l
Whether that is true or not, the phenomenon of CSR, which Iy 1y fulrly WI'; 10ty 1y
constitutes some attempt by business to be open to the valyes eXPrensed |, ‘|“|}' Imnm.
munities or more H'."I'!l.‘l.'l\l l\{\"ﬁlllﬂlilll'l."l. I)Ui"}{ the 'I'lﬂhl thil\ﬂ' hay ht‘[‘n I“"‘“Plliui. .
ing commercial value in at least some circumstances, producing finunciy) tn: fl'p::
benefit,'®

Authoritative guidance on CSR is provided by huornullmmlly recogn|
and guidelines, in particular the recently npm}nlml OECD (Organisatioy -
Co-operation and Development) Guidelines for Mullhmﬁllnnnl Linterpriyes, the m“"mic
ciples of the United Nations Global Compaet,''® the OECD Guidelines fo, Multi Prin.
Enterprises,'"'" the 15O 26000 Guidance Standard on Social llv:umnsihilii}','“
(International Labour Organization) ‘Tri-partite Declaration of Principles (3,
Multinational Enterprises and Social Policy,''* and the United Nationg Guiding p
on Business and Human Rights,'*

The UN Human Rights Guiding Principles on Business and Human Rights are based g
a ‘Protect, Respect and Remedy' Framework proposed by Professor John Ruggie, 3 Rug i:
clearly distinguished and specified the state duty to protect and the corporate rrsprmsin'ﬁ!-
ity to respect human rights. This corporate responsibility to respect human rights iy noy
a legal responsibility, but a ‘universal baseline expectation’ from society, so an uncodified
social norm. " The third pillar of his framework relates to adequate remedies, both judic
and non-judicial, The 2011 Guiding Principles specify how corporations should live up 1o
their responsibility to respect human rights. Under a ‘risk based due diligenc

¢’ approach,
corporations should on a continuous basis assess whether and in what ways their actual o

100y Chimey With 1}y
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"% N Gunningham and P Grabosky, Smart Regulation. Designing Environmental Policy (Oxford, Oxford
University Press, 1998),

"% C Parker, ‘Meta-regulation: Legal Accountability for Corporate Soclal Responsibility' in D McBarnet,
A Voiculescu and T Campbell (eds), The New ¢ ‘orporate Accountability; Corporate Social Responsibility and the
Law (Milton Keynes, The Open University, 2007) (‘it is possible, in principle at least, to imagine (and even to see
partial examples) of meta-regulation that holds business organisations accountable for putting in place corporate
conscience processes that are aimed at substantive social values') 207ff,

1%C Mayer, Firm Commitment; Why the Corporation i Failing us and How to Restore Trust in it (Oxford,
Oxford University Press, 2013) 241; §] Padfield, ‘Corporate Social Responsibility & Concession Theory' (2015) 6
William ¢ Mary Business Law Review 1.

19 7 Gillis and N Spring, 'Doing Good is Good for Business’ (2001) 18(6) Communication World 23-26.
N0 hyt ps/fwww.anglobalcompact,org,

U hatp:/fwww.oecd,org/daffiny/mne.

- hltp:H'.\r-.\-'.v.im1.nrg!irm!tmmc.fs1nndnrds!isnz(:t}[l{l.htm.

n http:ﬁwww.iiu.m-p.fcm|wnlﬂ‘uhlic-.uinurJWCMS_{HM.‘aﬂl‘nﬂnng--cnlindcx.htm. o

™M Ruggle, The Special Representative of the Secretary-General, Report of the Special Representative of the
Secretary-General on the Issue of Human Rights and ‘Transnational Business Gorporations and other Busines

Enterprises, Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect, Respect
and Remedy' Framework, AJH RC/17/31, 21 March 2011.

'8 ] Ruggle, The Special Representative of the Secretary-General, Report of the Special Representative of '::r
Secretary-General on the Issye of Human Rights and Transnational Corporations and Other Business I:nrérp:'ncii'
Protect, Respect and Remedy: a Framework for Business and Human Rights, delivered to the Human Rights Counclh
ATHRC/8/5,7 April 2008,

116 Eijsbouts (n 53).
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¥ (CR) in 2013, 3¢ define Y launching , :

ver and ab :
take O ove legal requirements tg d CR as the i eneralised initjat;
aNage and enhap ntary action busines::e
S

and SOC-ieFa_I impacts.''® The govern
respol.‘lSlblllty in the UK with VariOu;nint €xpressed severy] a_ce economic, environm,
and disclosure against consistent, co global approaches; tg e ms: To align ail‘Proach?smI
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responSible business activities; to Sgtrernore small and mediumi[inczi to strengthen supPl§
i shvaah b s ObServanceng;}}llen the relationship betireeeen;erPriseS to adopt
professional TS corporateo uma_n.rights; to determinenth usiness and soci-
policy issue d in 2014 noted that CSR I:Zilponmb;lit}' and in the role of ceo:;?ll: : ?;?and
for an increasing number of businesses anfl‘:(f)lved from philanthrophy to a coii-.s‘act"r'he
how they eaem i 121 This transformatio’n s lrjom how businesses spread their monel;lg
economic benefits to businesses, such as: Staff re:z‘: ppee v ety O
supply chains; driving innovation and productivity-l.ar:c‘lt:nt am'i . i e
business models.122 Respondents to the debate no;ed thopF S e
size, sector, complexity and communities in which they o;e::ttectih ?;dvma?mm " bl‘lsmess
CR was practised. They also call d fi e dlﬁerer{ces i
. ( hey ed for the need to support forms of collaboration, and
bridge a disconnection between business and society. G
In 2013, the European Commission has also adopted a broad approach in seeking to
define the core propositions that frame effective voluntary multi-stakeholder action, in the
context of a wide range of voluntary and self- and co-regulation processes, and ‘profound

I —
1:: This is discussed in detail in ch 20.
Corporate Responsibility. Good for Business and Society: Government Response 10 Call for Views on Corporate
Skills, 2014) hrtps:!.-"mv.'W.gov.uk:‘governmcnt!uplo:s ,
ent-Tesponse-

Responsibility (Department for Business, Innovation :
—good-for—business-and-socmy—gnvemm

system/uploads/attachment_datafile/ 300265/bis-14-651
ch the ingredients apped

tU'Call-fOr-\'iew = - ibili t d
S-0n -CDrpOrate respol lslblllt Y 'pdf‘ in wi l.
bEL'Gm'C “Iongh I t

red to

e 1n

119 '
b This issue was highlighted by 2 sca ;
ai:e;;en correctly identified at source (egin Romania) but 1 have -
ngthy ? ; g
y supply chain. , . & Skills, 2013) aV3 e
" Corpora rr},: Responsibility: A Call for Views (Department - B“ﬂ‘ﬁérﬁ“ﬁﬂ‘ﬁﬁ??n 9{bis-l3-964-C01'P°m°‘
2 https;/ '-'-W.gov.ukfgovemmentluploads!systemfuploads; attachmem- i
Tesponsibility-call. pdf. 1 Sociey: Govern ment Response 10 Call for Views 0" P
iness and S0¢1¢ 2

121
Corporate Responsibility. Good for Bus
Rffffrgsi?f!iry (n 118) para 2.1.

ibid, para 1.2.
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1123 The initiative was launched by the (-

. n C. i v [ nllnil .
world-wide patterns of chang ontext of its expanding digital agenda. The ¢, Sion,

1 C()nl1c ) l . i ) 9

o-regulation and other nwlli:slukelmldcr s‘i]tl:titfna,and in‘vilcd bo
ples for self- and co-r Bcodc that would commit to mutual sharing of thejy e
organisations to sign @ of the code and undertake to sc:'ck the bmudc‘r appliciltiun .
ence of llrm} uhl!l:f:::,(:]: ;cl out in it. The Commission aimed to establish a prip; dpie e
parties of the ap

' . . e
¢ for activities, open for owncrship' and I{artiCIPa'UOI“ at vatious levelg [1); al‘l]L:E?'n
governance 0 N be Code stated the following prmupl.cs. C.car objectives; fepreseny: ic
or private aclmhi" e: good faith; Jearning through an iterative process; account Iv.
"cs':i Ic}ﬁl‘l’:') I:,Il’c:;lln:o'n?tnring of performance against each actor’s performan e
participants’ roles,

desi - 15

abilh}' for

' ' 7 ) I'Cpm-tin
of performance monitoring results by cach actor for discussion; a compliance System aljqy.

ing complaints by n(m-Pﬂl“i‘”:il"““S m?d P artl;: o st wdlzif:’::;:i:';:;y lfndgpcndfmt asses.
sors; with any panel comprising a majority ol indepen i % and publicagjy, o
evaluation results; non-compliance Sha[l be subject to a graduated scale of penalties, with
exclusion included, and without prejudice to any consequences of non-compliance yp gy,
the terms of the Unfair Commercial Practices Directive, The Commission als stated:

Success requires without exception that an initiative:

—  Secures broad support among, and participation from, interested parties;

—  Defines effective rules for rapid collective and individual action;

—  Sets clear performance indicators, agreed with interested parties;

— Mandates regular and open reporting on performance and provides a mechan
account of feedback in adapting the approach and improving delivery;

— Makes available the resulting body of knowledge to drive better policy making, 24

ism to take

IX. Whistleblowing

A. Reporting, Barriers and Inertia

;:i};omd :;bﬂvlc anfi in c!'{aptcr 19, business systems operate on the basis of continual circu-
lon and evaluation of information, [T]he first people to know of any risk will usually be

::::cn:?gcff ;k;\]:](::crz;t_tr];e Organnﬁanm},’n? Hou:ever, in some circumstances, notification
more individual items are om?tlsfi Pituation in which data s generally circulated but oneor
to circulate relevan i mitte ,alnd, at the other extreme, there may be a general failure

mormation at all, and even to concea] the true picture. The latter

. 1 : :

ble to deter . vstieblowing arrangements is that they recognise that
Wrongdoing; Pick up problems carly; enable critical information 10

© Issue; demonstrate to stakeholders, regulators and !

fonay ;‘rcduc’c'thc risk of anonymous and malicious leaks; minimi%
Batlons, litigation and reg

enhance it re m accidents
Utatic " ! S
Piitation, ulatory inspections; and maintain #
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blowing has been formally Of Un

. ; Tecognige, v Sdocy sy
instrument against corruption, 129 In “Umemm i Mengg Viki “UIlllncm
‘ S §

Exa{niners found that 50,9 Per cent of 1, S0ci:
by up-offs from employees or Contractorg uﬁrl Taud Within } . “rtified py ;
times asth mz;iny frauds are discovereq by ti‘P~offq212 4 ll?e SS0ciatiop a ‘l: 1:
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Staffordshire NHS Foundation Trust concluded thyy he Franciy Inquity g the Mig
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However, there are frequent references to the

problem that individuals mg not
report .
cerns because of the fear of adverse personal A ot report con

consequences. This is especially so in relation

126 “‘Whistleblowers are a vital source of information for regulators as they can provide a perspective thatis not
readily available in other ways. Collating management information on whistleblowing cases can provide valuable
intelligence on areas that need further examination or controls.: Making a Whistleblowing Policy Work (London,
National Audit Office, March 2014) para 3.14. . s o i

127 The Whistleblowing Commission: Report on the Effectiveness of Exlsml%:l.lj;:nn:ﬁ:tsl{:;fwm\'j.:" o skl
ing in the UK (London, Whistleblowing Commission, November 2013), avai :
WBC%20Report%20Final.pdf, para 2.

128 Feldman and Lobel cite important examples ofrc e
Com and Enron, Wigand in relation to tobacco, Mo?Em Joyee Report
and O Lobel, ‘Individuals as Enforcers: The Design of Emp

i i i ided by whistleblowers in World-
pprro lml:\sd[n)nr?; ]ut Hnllfm:ln-].nknche: } Feldman
ng Systems’ in C Parker and V Lehmann

dward Elgar, 2012)

o (Cheltenham, Edward ey
P ] 1 onses 1o RCR";“””"( o civil20.0rg/file/ 30136

Nielsen (eds), Explaining Compliance. B:astr:esspff:flp 20132014 (hepidinlopues ML e

! : : sovbiz/too sarlamentary

' The G20 Anti-corruption Action HaR £00 0o oecd org/cleang il of Burope (Parlameny
l0ad/326897); the OECD whistleblowing to.olktltc(::;E;:;:n (art 33), '-mf [l,;:;\g:‘: g;lll::(hnp:misﬁ-.mh;:;ﬁﬂ:{
tion.htm); United Nations Convcnt:oﬂlAgf:: sforlhe protection ‘g‘;r::::rr ammision o X {ied
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: temic or undertaken by more senj,
to upor}:ing.plziﬂ(‘:ﬁ;?:;g:ﬁng practicg illegal or unetl’lical, but a Signiﬁcir:ta;e th
e -;n:ls either condone or ignore this, and the firm’s ma"age"‘f’m aPpearsun‘ber
s tu be incapable of changing the situation for the better. | cordingly the infto e
:S:n::;b; to report through normal managerial channels, ang Often gee) i blo(;.
whistle throu.ghrean e:t:;np:)lse“:l“:;am?mble levels of patient care and staff - 3

o Fr:;?;stleb?:wers from raising concerns.'> Many staff felt that if they raj -y thay
S:rt;:r:dbout lF'OOr care they would not be listened to,'3 or woylq be Victimige s.ed.

) d.§
the Parliamentary Commission on Banking Standards stated:

T staff.

issi the evidence it heard that so many people
g mﬁﬁgﬁmgmi it. Institutions must ensurf thgt their Stgﬁ turned 5, :
standing of their duty to report an instance of wrongdoing, or Whlstleblow’, Within the ﬁnnnder'
should include clear information for staff on what to do. Employee contracts anq .
should include clear references to the duty to whistleblow and the circumstance ;
would be expected to do so.1%5

Research for the Institute of Business Ethics has shown that while ope in four Workers
aware of misconduct at work, more than half (52 per cent) of those stay silent. 1% e
study of 333 participants found that the likelihood and the manner of TepOrting yyr: 8
depending on the type of illegality, and is strongly correlated to Perceptiong of legitima
of organisational rules, job security and voice within the workplace, 137 Comparing iMecir
ties, employees preferred to report clear violations by rank 5 -
violations by Mmanagers. At the same time,

ties was most likely when violations involved the Organisation
management.

> Report of the Mig St ; - :
Robert Francis QC, pe aﬁazr:f; gm NHS Foundation Trus Public Inguiry, HC 947, pubjic Inquiry, Chaired by
A review of 150 NHS complaints fg i .
ol und : .
m?n imvestigited a5 Serious Uy oL [nf::_ﬁ: l;retgc;?ndhng of over one third, and that 28 should
nvestigations ingg Complaings of Avoidaple Death ease,
Onlasl:udsman, 7 February 2015),

; : ‘Changing Banking for Good’ (j 2013), para 142.
tu 3 une » para
Feldman ang () [ g ?1;'11; oreAwWing Arrangemengs of Practice, PAS 1998: 2008, july 2008,
E‘ﬂ‘ﬁm;?;ﬂ Approach (200g) , plaripn 2 I0titutional Anpeqoperr® of Decentralized Enforcement: An
(2?10)_87 Texas Rev‘:w ﬁm;ﬁs of Rcwards, I-“blhtlcs, Duties Pl‘o:en a,nd 0 Lobel, “The .
* ibid, See Summary X
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¢ Relevance of Culture

Jowing carries 2 connotation of exposing extensive unethical practices within an

WhiSt.leb that the majority of employees, relevant managers or firm’s culture condone

urn a blind eye. A series of official reports have highlighted that the under-

orto¥ jem lies with the culture of the firm or relevant group of employees.

tying P the Committee O Standards in Public Life has highlighted the role which whistle-
Thus ‘hoth as an instrument in support of good governance and a manifestation of

10\ﬁ“SPlaYSbo 2139 The Whistleblowing Commissi : T —
b ¢ open culture. e Whistleblowing Commission, a charity, considers:

mo
' ive whistleblo ing arrangements are a key part of good governance. A healthy and open cul-
= pleare encouraged to speak out, confident that they can do so without adverse
nfident that they will be listened to, and confident that appropriate action will be

rtpe[cussmns» co 5 - . .
\aken. This is t0 the benefit of organisations, individuals and society as a whole.'#
et Smith commented in her report on the inquiry which followed the conviction

Jan :
zm;[l:rotd Shipman, a GP who had killed at least 215 of his patients over a period of 24

years:
To modern eyes, it seems obvious that a culture in all healthcare organisations that encourages the
reporting of concerns would carry with it great benefits. The readiness of staff to draw attention to
errors ot ‘near misses’ by doctors and nurses, and the facility for them to do so, could have a major

jmpact upon patient safety and upon the quality of care provided.'*!

I believe that the willingness of one healthcare professional to take responsibility for raising con-
cerns about the conduct, performance or health of another could make a greater contribution to

patient safety than any other single factor.'*

C. Official Statements on Whistleblowing

Whistleblowing arrangements are recommended by various official bodies, or required by
law, especially since the 2008 financial crisis.'#3 The legal framework typically requires a
firm to have a reporting structure for reporting outside normal channels, and provides

some protection for whistleblowers against recrimination or discrimination.
Thus, the UK Financial Conduct Authority encourages organisations to have whistle-
blowing arrangements in place.”*# The UK Financial Reporting Council’s Corporate

1% 0
B Committee on Standards of Public Life, ‘Getting the Balance Right: Implementing Standards in Public Life’,
eport of the Committee on Standards in Public Life, 2005, para 4.31, at http://www.official-documents.

Eﬂfﬂk!ﬁd;cumfnUcmG«I!ﬁ-iO?!ﬁwT.pdf.
o Th Whistleblowing Commission: Report on the Effectiveness of Existing Arranges for Workplace Whistle-
gzm the UK (Whistleblowing Commission, November 2013), available at http://www.pcaw.org.uk/files/
“Bc%m : if{:hRepon%ZﬂFmal.pdf.

; rt of the Shipman Inquiry,
%{? December 2004) parpa 11.50 -

. ﬁld' para 81. ‘

_M&ha':“o' o *Minle-HWmE” Regulation and Accounting Standards Enforcement in Germany and

E"lm"pp nomic Perspective’ (2005) 25 International Review of Law and Economies 153-61.

inancial Conduct Authority Handbook, at http://fshandbook.info/FS/html/FCA.

‘Safeguarding Patients: Lessons from the Past—Proposals for the
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Governance Code 2012 recommends that listed companies should hyye whi
policies in place, or explain why they do not have them,'¥ "I'I'l“win

In the USA, significant financial incentives can apply for people to infory,, The 1 1c
Claims Act allows private citizens to recover a percentage of the amoyp, of e Uy Falyg
ment fraud, A 1986 amendment to prohibits retuliation aguinst employeey Whu MOy,
Sarbanes-Oxley Act of 2002 strengthened the protections offered to whiutlchlnw:, Mie, T
licly traded corporations. Reporting is encouraged by offering a financig) i“*‘t‘nn:‘.m pub.
was significantly expanded under the Dodd Frank Act of 2010, An employee wh, Which
key facts to the US Department of Justice concerning employer |P Morgan'y igye "rrclut
gages, in relation which the involvement of guarantees by state entities broughy | hen:l""'
under the False Claims Act, was paid $63,870,000 after JP Morgan settled the cqye - IWhue
$614 million,'*® Paying

Following that approach, the European Union Market Abuse Regulation requires fiy,
cial service organisations and their regulators to have whistleblowing “"“nscmcm'af"
place, and permit Member States to provide financial incentives to whistleblowers, 14 ch,:,.n
ever, the UK government firmly rejected making payments to incentivise whistleblowip 1
saying that there is no empirical evidence that such incentives lead to an incregse in thge'
number or quality of disclosures received by regulators, and that the culture should be that
speaking up should become normal business practice.'4*

The UK created a new offence in 2010 of failing to prevent bribery. Commercial organi.
sations commit the offence if employees or other associated persons commit offences of
bribery,'* It is a defence if the organisation proves that it had adequate procedures in place,
In the government guidance accompanying the Bribery Act 2010 whistleblowing or ‘Speak
Up’ policies are recommended'* as part of the adequate procedures to prevent bribery, The
British Standards Institution’s standard for Anti-Bribery Management Systems includes
whistleblowing arrangements and sectoral guidance exists.'*!

Given that revealing internal information to the public may breach employment or
public laws, a line has to be drawn between disclosure that is legitimate or not. The essen-
tial criterion that has emerged is whether disclosure is in the public interest,'® and thus

145 The UK Corporate Governance Code (C.3.5) states for companies listed on the London Stock Exchange
it is a matter for the Board, and specifically the Audit Committee, to ensure that arrangements are in place for
staff to raise concerns in confidence about possible financial and other improprieties, and for such concerns to be
proportionately and independently investigated and followed up. Available at: http://www.frc.org.uk/Our-Work/
Codes-Standards/Corporate-governance/UK-Corporate-Governance-Code.aspx.

146 ‘Whistleblowers. A $64m Question’ The Economist (London, March 15th 2014) 73,

M7 Reg (EU) No 596/2014 on market abuse (market abuse regulation) and repealing Dir 2003/6/EC of the
European Parliament and of the Council and Commission Dirs 2003/124/EC, 2003/125/EC and 2004/72/EC,
art 29, See H Fleischer and KU Schmolke, ‘Financial Incentives for Whistleblowers in European Capital Mar
l;ulg;:;! Legal Policy Considerations on the Reform of the Market Abuse Regime’. ECGl—Law Working Paper

o 012,

2 :) Financial Incentives for Whistleblowers (Prudential Regulation Authority and Financial Conduct Authori
19 Bribery Act 2010,s 7. ) o
% Bribery Act 2010: Guidance about Commercial Organisations Preventing Bribery https://wwwjustice. 8%

downloads/legislation/bribery-act-2010-guidance.pdf. tent/

8\ Anti-Bribery and Corruption Guidance (BBA, May 2014), available at https://www.bba.org.uk/wp-con
uploads/2014/05/ABC_guidelines_designed-final.pdf.

82 In relation to disclosure by public officials: Making a Whistleblowing Policy Work (Nati
Office, March 2014). In general, the Law Society said ‘There is widespread support for the 1
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pligations of confidentiality.”> The problem in practice is that a public

. esotheronl bevalidawd after an mdl\rldual disclosure has taken place. Accord-

@ {rnci est CA0 only rovide a process solution, which encourages confidential disclosure
inter me s}rgtemsall’or external officers. Research has found that raising a concern with
ngh? 5;"_“}3,. intern the chance of dismissal.'> In 2013 the UK government published a
0 rE:ulrt’mr d;‘:i people and bodies to whom malpractice can be reported other than to an

2 5 5-155
Jist Ufprﬁs:;dated ‘“:toio shield whistleblowers from recognised behaviour of adverse
cﬂ;ll: order 1© aﬁﬂegislﬂﬁ“e protections have been enacted. In the UK, employees who
sequences’ s have been provided a remedy since 1988 should they suffer any detri-
‘:port wrof! gc'lou'lis as a result of blowing the whistle.!> Various reforms were made
or be dllf's';‘ First, an individual who has suffered a detriment from a co-worker as a
D13 the whistle, such as bullying or harassment, may bring a claim against that
ultofblow:inﬁ_lc employer may be vicariously liable for the actions of the co-worker.'>®
mdi"id“:"] j" :duals who bring a claim at the Employment Tribunal must show a reason-
“d’."; t;::t their disclosure was made in the public interest.!> Third, it is no longer
sble DL€’ T or a disclosure to be made in good faith.® If made in bad faith, it may
reqmlf]mmmpgnsation awarded to the worker by up to 25 per cent.!! Nevertheless, The
::dql';‘jj,,;ﬁng Commission called in 2013 for making whistleblowing policies mandatory,
troducing extending protection to a wider category of workers, and an exemp-

tion from tribunal fees for whistleblowing claims.'é? In 2015, workers have the right not to

ment
in 2013-2

encouraging those who witness wrongdoing to report what they have seen is right as a matter of principle
and is in the public interest.: The Whistleblowing Framework: Response to the BIS call for evidence (Law Society,
November 2013) available at http://www.lawsociety.org.uk/representation/policy-discussion/documents/
whistleblowing-call-for-evidence---law-society-response/.

> It has been argued that whistleblowing is constitutionally a form of free speech and expression of citizen-
ship: Bovens (n 22) 195. Bovens gives examples of justification as identification of Knowledge of penal offences;
asubstantial and specific danger to public health, safety, or the environment; a gross waste or unauthorised use of
P“EL-“ funds; the misleading of controlling or supervising bodies.
W Whistieb ving: The Inside Story—A Study of the Experiences of 1,000 Whistleblowers (Public Concern at
ork and the University of Greenwich, 2013).
. w:::‘;""';! the Whistle to a Prescribed Person: List of Prescribed People and Bodies (Department for Business,
Dcmm:m ?kﬂés- February, 2013); Blowing the Whistle to a Prescribed Person: List of Prescribed People and Bodies
15 The Pub?r usiness, lf'lnnvation & Skills, January, 2015).
UK, Hungary a:dlgltﬂtst_ Disclosure Act 1998 inserted Part IVA into the Employment Rights Act 1996. Only the
Mented legiglario ‘}’;’fnn operate comprehensive legislative frameworks, while a number of others have imple-
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be unfairly dismissed or suffer a detriment as a result of makin

defined, made either internally to their employer or another re
ous specified external bodies. '®
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D. Theoretical Insights

Whistleblowing has been said to involve a triangular rclati.onshi. twe
individual, the detected organisational misconduct at a Parlt;fular Institutiona) Setting, and
the regulatory regime that defines the contours of legaht).r. I would Suggest that the role
of co-workers is also important, and the external context is not merely a regulatory regime
but the social culture and norms,

Whistleblowing has been viewed as functionin
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It has been found by experience that issues of culture are significan¢ in aff. ..
behaviour of employees. The larger the organisation, the more the sub-culty Ccting the
Various studies have noted that when organisational structures or rules chap, es ;h exiyg
stays rigid.'”> Accordingly other means are required to affect institutiona]i&.d ar; " Wigy,
culture. Ocaligeq

A notable corporate movement has occurred under the title of Corporate Social
sibility in which some firms engage with external stakcholders inrelation to achieyi Reg on.
social goals that temper classic economic goals of business. The CSR Movement , 'Tg'w.der
in the environmental field but has widened to any social aspect. Whilst 50me haye l‘lg'l'n;',
CSR arrangements as lacking effective sanctions, it is the widening of g0als thys icrmased
to the analysis of this book. CSR has now widened to general

. S 1
widened | issues of corpor, reselevanl
bility, encouraged by the European Commission in its Effectiy

ot
: fective Open Voluntarig, i"iI:ia?-SL
in the communications sector. That approach chimes with the Open Corporatig Ive

: n co
noted in chapter 11 above. .

Allied to these issues, and certainly spurred by problems in the financial sery;

noted below in chapter 20 and in healthcare and national secrecy and secur;
resurgence of interest in encouraging whistleblowing. However, it will be
below, especially from the civil aviation sector, that whistleblowing is es
if a firm has an open and culture of sharing information,
environment and enforcement policy.

Ces Secm[
t.Y’ has been a
seen in chapte; 2

sentially irreleyap,
t
supported by a genery] ‘no blame

173 Fora Mmanagement analysis of achieving change,

see Jones (n 45) chs 10-14.
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