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forms of property rights, and they are descended directly from the feudal
enfeoffments that William introduced into England in order to distribute
the country’s land among his followers. Even today, these terms appear in
the French word order (noun first, modifiers afterward).

‘The second, and more important, influence concerns the way law is cre-

“ated. Tt is a comparatively modern invention for a legislature to “pass a
law.” (Lawyers say “enact a statute.”) The embryonic medieval parlia-
ments of England and Scandinavia instead made more specific decisions,
such as when to plunder Visby or whether to banish Hrothgar. Although in
somec countrics law might come from royal decree, in England before the
Conquest it arose more often from the custom of each locality, as known to
and enforced by the local courts.;\What was legal in one village or shire
might be illegal (because it offended local custom) in the next. “This
crazyquilt of decentralized judicial administration was doomed after 1066.
From the time of the Norman Conquest, . . . the steady development in
England was one of increasing dominance of the royal courts of justice
over the local, customary-law courts.”* The reason was that the newly
created Norman aristocracy, which now operated the local courts, got into
conflict with the Norman monarch over the spoils of power, while the Eng-
lish, defeated in their own country, began to find more justice in the king’s
courts than in their local lords’ capricious enforcement of what had once
been reliable custom.

Because communication and travel were so primitive, the “crazyquilt”
pattern of customary law had not before troubled the English. Instead, it
had given them an agreeable opportunity to develop, through local habit,
rules that suited each region and village relatively well. For two reasons,
however, the king’s courts would not enforce customary law. The practical
reason was that a judge of a national court cannot know the customary law
of each locality. The political reason was that the monarchy’s goal was to
«centralize power in itself and its institutions. Out of this grew a uniform set
of rules, common to every place in the country and eventually known as
the eommon law of England. Centuries later, British colonists in North
America were governed according to that common law, and, upon declar-
ing their independence, adopted it as each state’s original body of law. Al-
though a fair proportion of the common law has since been changed
through statute or judicial decision, it remains the foundation of our legal
system, and common law methods of reasoning dominate the practice and
study of law.

In a medieval England without a “law-passing” legislature and with a
king far too busy to create a body of law by decree, where did this common
law come from? The somewhat oversimplified answer is that the judges
figured it out for themselves. They started from the few rules that plainly
could not be missing from medieval society, and over centuries—faced
with new conditions and reasoning by analogy— they discovered other
rules of common law, as though each rule had been there from the begin-
ning, but hidden. The-central tool.in-this-process has been a rule called

4. Harry W. Jones, Our Uncommon Common Law, 42 Tenn. L. Rev. 443, 450 (1975).
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§7.1 Office Memorandum Format

Form follows function.

—motto of the Bauhaus school of architecture

This chapter describes the format of an office memorandum and the
process of writing one. Chapters 9-14 explain the skills needed to analyze
and organize the Discussion part of the memorandum: predicting legal
‘consequences, organizing analysis, selecting authority, and analyzing prece-
dent, statutes, and facts. Chapters 15-17 explain three skills—paragraphing,
style, and using citations and quotations—that are particularly important
during the rewriting process, as the memorandum evolves into a final draft.

An office memorandum might be read many times over a period of
months or years by several different attorneys, including the writer, who
may use it as a resource long after it is drafted. A memorandum might be
written, for example, after a client has asked whether a lawsuit would be
worth commencing. It would be used most immediately for advice to the
client. If the result is a suit, some parts of the memorandum might be read
again when the complaint is drafted. The memorandum might be consulted
a third time when the attorney responds to a motion to dismiss; a fourth
time while drafting interrogatories; a fifth time before making a motion for
summary judgment; a sixth time before trial; and a seventh time in prepar-
ing an appeal.

Who should you imagine your reader to be? When you start working at
a job, there will be nothing to imagine because most of the time your
reader will be your supervisor. But in law school, your assignments are
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For the reader who already knows the background, you can describe facts
generically. For example, the fact statement above merely says that the
client became unable to pay his mortgage, while the memo in Appendix C
explains why and how that happened. The reader who is not intimately fa-
miliar with the case would want to know the facts in detail as they are
given in Appendix C.

The Discussion is the largest and most complex part of the memoran-
dum. It proves the conclusion set out in the Brief Answer. If the discus-
sion is highly detailed or analyzes several issues, it can be broken up
with sub-headings to help the reader locate the portions that might be:
needed at any given time. When writing a Discussion, you will use rules
to predict what a court will do; organize proof of your conclusion; select
authority to back up your conclusion; work with precedent, statutes,
and facts; and use citations and quotations. Chapters 9-14 and 17 ex-
plain how.

The Conclusion summarizes the discussion in a bit more detail than
the Brief Answer does. The Brief Answer is designed to inform the reader
who needs to know the bottom line but has no time to read more. The
Conclusion is for the reader who needs and has time for more detail, but
not as much as the Discussion offers. The Coneclusion or Brief Answer
can also provide an overview for the reader about to plunge into the Dis-
cussion.

Here and in the Brief Answer, choose carefully the words that will tell
the reader how much confidence to ascribe to your predictions: Attached
to many of your predictions will be the words “probably,” “probably not,”
“likely,” or “unlikely.” If you think the odds are very high that you are
right, you can say something like “almost certainly.” If the Issue is framed
as a question about whether a test has been satisfied (“Did the District At-
torney act unethically . . . ?”), a simple “yes” or “no” will be understood as
the equivalent of “almost certainly yes” or “almost certainly no,” and you
do not need to add the extra words.

Prediction can be expressed (“the client will almost certainly lose a law-
suit”) or implied (“‘the client does not have a cause of action”). But make a
prediction, not a guess. “May,” “might,” and “could” are words of guessing
and waffling. (See question 9-B on page 86.) “May,” “might,” and “could”
do, however, have a use where you need to point to opportunities or risks
based on variables that cannot yet be precisely known (“depending on how
many people used this product, the client’s liability could reach several
million dollars”). If you make a firm prediction conditioned on a fact not
yet known, specity the condition (“if producing the defendant for photogra-
phers tainted the jury pool, it was unethical”).

Although the Brief Answer is limited to answering the Question Pre-
sented, the Conclusion is an appropriate place to explain what lawyering
tasks need to be done next, to suggest methods of solving the client’s prob-
lem, or to evaluate options already under consideration. If any of these
things would be complicated, they can be accomplished in a Recommenda-
tions section added after the Conclusion.
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