11 Cautions and Caveats for the Apphcatlon of
Wittgenstein to Legal Theory

Brian Bix

I am reminded of a momerit in a discussion some fifteen years ago at which a
brilliant, successful, -exasperafced member of the philosophical profession said, “You
know, it's possible that Wittgenstein was wrong about somethingl” Recalling the
unpleasantness of cults, one must not ignore the sorts of behavior that can, in the
most patient, ]usuﬁably produce such exclamations. But one must not make too
much of such exclamations either. You could just as helpfully say, “You know, it's

possible that philosophy is wrong about something!”

—'Stanley Cavell (1979, p. xvi)

'In the spirit of Staniey Cavell’ quotatxon, thlS essay will be in part a dis-
cussion of what a ‘particular philosopher, Ludw1g Wlttgenstem, can offer
to legal theory, and in part a discussion of what philosophy can offer to
" legal theory. The essay is intended as a caut1on, against those who might
be too quick in their applications of Wlttgenstem s work, but it certainly
s not intended to suggest any prohibition on attemptmg such applica-
_ fions. There is much of great value, at least in the sense of provoking useful
further discussions, in the articles discussed in this piece (and in many of
the other efforts to apply Wittgenstein’s ideas to law and legal theory, a
number of which are cited in the “References” section at the end of this
piece).

It is not surprising that there is a'large and growing number of exam-
ples of legal theorists applylng Ludwig Wittgenstein’s ideas to jurispru-
. dential problems. American legal theorists are generous (or, if one prefers,
promiscuous) borrowers of ideas and approaches from other disciplines.
" Ever since the legal realists, in the early decades of the twentieth century,

undermined the confidence (of the legal formalists) that legal matenals
were sufficient to resolve all legal disputes, legal academics have been
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looking to other disciplines to supplement or supplant more:traditioﬁa:l;
forms of legal analysis (Bix 2003a, pp. 177-187). '

As is well known, many academics have looked to economlcs for the:
needed supplement to legal reasoning, but others have looked to phﬂoso-;
phy. Wittgenstein is a likely suspect for such assistance, as his work withi
language, meaning, and rules, seems to tie in well with “the inter'pretivé’{,
turn” in legal thought (see Moore 1989).

This search for extralegal grounds for analysis sometimes coincides with*
a quite different, and unfortunate, tendency in academia generally—-..-
though it may well be worse in legal academia—caused, most people think,.
by an insecurity among theorists in what they are saying and in their nghgT
to say anything at all. The unfortunate tendency is the hiding of positions
behind labels—the names of particular famous writers or of whole schools
of thought. One does not merely put forward a theory of liability in torf
law, one puts forward a Hegelian theory or a Wittgensteinian theory, or'a’.
liberal theory. -

I do not wish to seem like I am against all labels all of the time. They”
can certainly serve a useful purpose. If nothing else, labels can be a con-,
venient shorthand, allowing readers a quick estimate of the type of work
they are considering. I am less concerned with the labels as a means df
positioning oneself so that potential allies and potent1a1 critics can get a "
better sense of where one is coming from, and more concerned with those’-
- who hide behind the label or the big-name theorist as a small child mlghti
hide behind a big-brother protector. (Some of these writers structure the;r;ﬁ
arguments to give the impression that if one was to be so bold as to ques-
tion the conclusion, the challenge must be brought, say, to Wittgensteirt;;:
~ not to them.) .

Like many significant thinkers from other fields, Wittgenstein has prob%
ably inspired more bad ideas than good ones, and more Irﬁéunderstand; :
ings of his work than true understandings.!

Proving the Negative and the Misuse of'Authority

I have already written in the negative about Wittgenstein and the law,
arguing that his work is not as useful for legal theory as many commen- :
tators seem to believe (Bix 1993, pp. 36~ -62). Of course, it is never easy to-
prove a negative, and not terribly interesting either. There is also a danger
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of discouraging those who have in good conscience tried to learn what
they could from another discipline. One hears stories of philosophically
trained legal theorists giving sharp rebukes to colleagues who would dare '
discuss a philosopher’s work without doctoral training or comparable levels
of rigor and commitment (cf. Leiter 1992), and the fear is that imposing
such very high standards may work only to scare off most legal theorists
from making any effort at all to learn from philosophers and philosophy.
And I am not entirely sure that we want to leave philosophy only to the
trained philosophers (or history only to the trained historians or eco-
nomics only to the trained economists) either inside legal academia or gen-
erally. It is thus a difficult balance to try to maintain: to encourage others
to try to become more sophisticated in: their theories, but to encourage
them "also to have the proper respect (and, one might add, the proper
humility) before the complex idéas of other djscxphnes (h1story and eco-
nomics, as well as phllosophy) z

Although one could perhaps argue persuasively that a few named com-
mentators, in a handful of specific articles, have misread Wittgenstein's
teachings, that is hardly proof that those teachings cannot be properly
used in a helpful way. In part, the lesson one could learn from most past
alleged misuses of Wittgenstein's work is the onealready mentioned: that
~ legal academics might be prone to using authority in place of argﬁment in
their work. Although this can be found in many of the more casual (and
some of the more detailed) references to Wittgenstéin in the literature, it
is nothing peculiar to this approach to legal theory—with nearly every
philosopher (from Hegel to Derridato Gadamér), there is a tendency to
throw out citations as a shorthand for developing an argument. As there
is nothing specific to Wittgenste_in studies or Wittgensteinian applications -
in this topic, I will not tarry here.

Rule Following and Interpretation

Probably the most common use of Wittgenstein’s work in recent legal
' commentary has been the reference to his considerations of rule-following
(Wittgenstein 1958, §§ 185-242)% in the course of discussions of legal inter-
pretation. The initial problem is quite easily stated: Wittgenstein did not
write on legal philosophy or legal interpretation. Even what he did write
. on both philosophy of language and philosophy of mind remains .
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frequently exegetically uncertain, and, even where the message is relativelyr
clear, the validity of the claims is far from unanimously received. Thus; _‘
mere rough analogy between Wittgenstein’s writings and one's juﬁsprwg?
dential work may be something worth noting, but it is far, far short; '
showing that one’s conclusions are right. There is much argument th;
‘needs to be made, and it is on those arguments that the focus must lie.: ”‘7 
As regards Wittgenstein’s rule-following considerations, this influentia]
collection of comments in Philosophical Investigations involves question
about the proper understanding of “the rules” (”iules" here broadly unde
stood) by which we apply concepts (“blue,” “chair,” or “add two”) ins
context new to us (fhat is, in a context where, for our purposes, the applit
cation of the concept has not already been determined or decided). | ‘
The fact of the matter is that there is a great deal of consensus in the
application of words and concepts, and that this consensus often' occurs.
after quite minimal training (often involving ostension: “‘leaf’ means-
objects like this one [pointing]”). The mystery is how or why we all go on'
the same way on these occasions—and what insight, if any, the answer to.
- that question might give to the nature of language and the nature of-

meaning. : : _ : »
My argument in the past (Bix 1993, pp. 36-62) has been that the rule:
following considerations do not have any direct applications to law, at least :
not to the issues in'legal interpretation to which Wittgenstein's work is
usually applied. The rule-following considerations are about the proper
explanation of a phenomenon: the phenomenon of general agreement in
practices regarding the simplest terms and mathematical concepts. The
subject of Wittgenstein’s discussion are rules so simple that he can state:

Disputes do not break out (among ina_thematicians, say) over the question of '
whether a rule has been obeyed or not. People don’t come to blows over it, for
example. This is part of thé framework on which the working of our language is
based (for example, in giving descriptions). (Wittgenstein 1958, § 240)

By contrast, law and légaL interpretation seem, and seem obviously, to be
some distance from the practices inspiring the rule-following considera-
tions. Law and legal interpretation are not practicés characterized by con- -
sensus or lack of disagreement. To the contrary, one might say that the
practicé of law is substantially, perhaps even pervasively contested.* The
question in legal interpretation is not how to explain agreement, but how
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to resolve disagreement. Given the differences in the practices and the
questions being answered, one would have thought that there was a heavy
burden on those who believe that the rule-following considerations apply
directly to the legal context (see Langille 1988; Patterson 199Q). In the énd,
it may well turn out that the only jurisprudentially helpful use of a proper
understanding of Wittgenstein’s rule-following considerations is for rebut-
tal to.legal theorists who ground their theories on an improper under-
standing of those same texts (see Bix 1993, pp. 36-62).

The “Language Game” of Law

At least as frequently as his rulg-followihg considerations are co-opted
for jurisprudential purposes, Wittgenstein’s work on language, meaning,
and rules is cited for a moré general proposition: that meaning is use
(Wittgenstein 1958, § 43)-and that' many philosophical problems would
. dissolve when -linguistic practices are seen as merély rules in our game .
(Wittgenstein 1958, §§ 7, 96) rather than as reﬂectlng some deep meta-
- physical or ontological truth: : »

Of course, something like this deﬂationary move can be seen in the work
of some of the American legal realists: for example, in writers like Felix
Cohen (1935), who chided the formalists writing at the time for deriving
significant moral and legal conclusions from the “nature” of certain legal
concepts. However, some recent theorists have made a more substantial
atgument based on a similar analytical approach. '

Theorists like Dennis Patterson and Philip Bobbitt have argued that
legal practice generally, or constitutional theory more particularly, are best

-+ understood under this sort of rubric: as a game with set rules (Patterson

1996; ‘Bobbitt 1991). Patterson has put greater emphasis on the connec-
. tion between his own work and Wittgenstein's (1994); Bobbitt, though he
 does cite Wittgenstein, does not emphasize the connection.’
- Bobbitt describes six forms of argument that are used for interpreting the
* United States Constitution (Bobbitt 1991, pp. 12-13).¢ A judicial decision
. involving the interpretation or application of the Constitution is justified
when it is made according to one (or more) of the accepted forms of
- argument. The legitimacy of a practice—the evaluation of the practice as
._awhole under the criteria of iusticé or some other value—is another matter,
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“to be sharply distinguished from justification, which can only be done in
terms of the “accepted moves” within the practice of American constitu-
tional interpretation (ibid., pp. 31-42, 151-54). Patterson’s analysis can be
understood, broadly, as generalizing Bobbitt's approach, and seeing all
legal analysis in the same way Bobbitt views American constitutional law ,
Patterson discusses “the role of the forms of arguments as the grammar of
legal justification” (Patterson 1996, p. 178); and asserts that “law is an iden-
tifiable practice, one with its own argumentative grammar . . : [and] that”
this grammar is [not] reducible to the forms of argument of another dis-
cipline” (ibid., p. 182). At the same time, Patterson clarifies (in a way that
seems to distinguish his view from Bobbitt’s) that he accepts that legal
argument can -change over time, and can be responsive to social pressures
in those changes (ibid.).

A Wittgensteinian “language game” analysis depehds on the practice in
question being substantially autonomous.” And it is just this autonomy
that is in contention in the analyses of both:language and law:
Wittgenstein's assertion that language, and the grammatlcal rules within .
language,® are autonomous is itself highly controversial and requlres a -
great deal of argument, particularly in the face of the general or naive view

. that language can and should be viewed according to its success in repre-.

senting or capturing reality, as well as the less naive “natural kinds” view
. that meaning is determined in part by the way the world is.’ To speak of
" . a similar autonomy of legal practices would be controversial, but for dif-
ferent reasons. The general or naive view here is that law both reflects and -
responds to external forces: conventional morality, custom, and power are
three likely candidates, depending on one’s sociological, political, and/ot
skeptical inclinations, More sophisticated commentators might also argue -
that the law reflects, or by its nature strives to reflect, basic moral truths,
justice, or transcendent legal categories. A
.Of course, the idea of law as an autonomous dxsciphne has its own
history, and not an entirely happy one. An overstatement of the auton-
omy and resources of law was the major error of the formalist judges and
commentators: the formalism criticized by the American legal realists of
the early twentieth century (Bix 2003a, pp. 179-180). More modest asser-
tions of legal autonomy atre not so obviously ei*roneou_s, and they have
fared better, but the autonomy asserted is still very far from being a self-

evident truth (Bix 2003b).
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-One can follow Wittgenstein’s lead in a more nuanced mannet, as
Thomas Morawetz has done (1990, 1992, 1999). Morawetz’s point is that
Wittgenstein’s lesson is to pay close attention to actual practices—the atti-
tude and actions of people within a practice. The Wittgensteinian inquiry
(still following Morawetz’s discussion) is whether law is best seen as being
like chess—a game with (generally) fixed rules, which must be accepted in
whole if one purports to be playing that game—or whether it is more like
-conventional morality—an activity whete there is ongoing discussion
about the merits of present practices, with those practices being very much
subject to internal criticism and change over time (Bix 1999, pp. 19-21;
see also Martinez 1996). ,

However, the difference between Wittgenstein (a'nd Morawetz’s reading
of Wittgenstein) on one hand, and some of the other commentators trying
to apply his work to legal theory on the other hand, is that Wittgenstein
meant this close observation as a means-of avoiding misunderstanding by
- (philosophical) observers, not as a bas‘isb for prescribing behavior to partic-
_ipants. A proper Wittgensteinian observation of constitutional law prac-
" tice would help avoid tangled or overly metaphysical misunderstandings
of that practice, one would think, but it would not (or should not) be the
basis, for example, for telling advocates what arguments they may and may
not make before a court.”” To the contrary, Wittgenstein insisted that
_ proper philosophical _:investigations leave the subject of investigation just
“-as it was''—and “as it was” is a matter for the participants to tell us (directly
 or through their actions), not for us to tell them.

- Thus, it is not so much that Wittgenstein’s analysis could not poésibly
" apply to law, but rather that the question of whether application is appro-
“priate or not will be determined simultaneously by the justification for
-using that'approach, and in the same way. (Thus, Wittgenstein’s work, if
Properly used, will end up doing little work, for one will be proving his
‘conclusions as much as one’s own, and likely against roughly the same sets

:of objections.)
Wittgenstein and Skepticism
;.Ahother unfortunate application of Wittgenstein—though; luckily, a rare

:ifio‘ne—involves applying Saul Kripke’s (1982) highly dubious skeptical
1teading of the rule-following considerations as the basis for a skeptical



224 . . Brian Bix.

(radically indeterminate) view of legal interpretation (e.g., Yablon 1987 -
Radin 1989). The view here, whether properly ascribed to Wittgenstein- of
not, is that since one cannot ground the truth of our use of words (or math:
ematical series) in some Platonic version of the terms to be applied, the_'
only possible source of truth is the agreement of people within the prac:
tice—those who are considered competent practitioners of the language::
" It is not surprising that some scholars otherwise inclined toward a skepti{'v
cal view of legal practice would be attracted by this approach, for it seemsf"v
but a short step to the critical (or Foucaultian) view that truth is whatever ""{
the powerful say it is (e.g., Foucault 1980; cf Yablon 1985, pp. 918-920;
929-945; Tushnet 1988, pp. 54-56, 60-69). - :
Kripke’s analysis is all but universally rejected as a-reading of
Wittgenstein. Of course, the skeptical analysis might yet stand on its own
merits, but the question of those merits takes us too far from the current
topic. Suffice it to say that legal theorists have no basis for usmg Wittgen-
_ stein (without further argument) to justify a skeptical theory of law.

Conclusion

bl

When legal theorists offer claims about the nature of languagé and
meaning in the course of arguments about legal (and -constitutional)
interpretation, one would prefer that they know some philosophy of lan-
guage and meaning rather than not knowing, and one might similarly
prefer that they have read some Wittgenstein (and have reflected on 1t)'
than not.

At the same time, there is an irony when Wittgenstein is dragged out to
buttress or to justify a radical claim about legal practice, or even a radical
rethinking of legal theory. I am doubtful that there is much Wittgenstein
* has to tell us about law and language that someone even moderately famil-

iar with the legal realists does not already know. Yet there are obvious ben-
efits for legal theorists sharpening their analytical and critical teeth on the
classic works in the philosophy of language (where there may be a better
warranty of strong argument than there is in many volumes of American
law journals) and so one should continue to encourage legal academics to
' read Wittgenstein . . . but to put the volume aside before trying to argue
for a novel (or conventional) theory of legal practice or about the nature

of law.
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Notes

1. For an example of how misreadings of Wittgenstein have contributed to some
bad ideas about mental states—a central concept for determining criminal culpa-
_ bility—see Simons 1992, pp. 529-533. '

2. One also wants to encourage legal scholars to look at the philosophical side of
the history of ideas, and here there has been some quite good’_work on using the
Wittgensteinian origins of certain ideas to help understand those ideas better (e.g.,

Sebok 1999).

3. The previous sections of the Investigations (Wittgenstein 195‘8, §§ 143-184) deal
with related topics regarding the understanding and normativity of rules.

4. A point that is central to some of Ronald Dworkin's arguments agamst legal pos-
itivism (1986, pp. 33—44) »

5. Inan earlier text, Bobbitt offers the followztng statement—"This is a profound
error, because it assumes that the commentator comes to the question of judicial
review from a fresh perspective, one outside, as it were, the process of legal argu-
ment.”—and then adds a footnote: “See generallj/ L. Wittgenstein, Philosophical Inves-
tigations (1958)" (Bobbitt 1982, pp. 123 and 266, n. 1).

At the INPC Conference, Professor Bobbitt disclaimed grounding his constitu-
tional theory on Wittgenstein’s work, referring to Wittgenstein’s work as one of
many sources or inspirations for his views, but not an express foundation.

. 6. Bobbitt uses the term “modalities” to refer to these forms of argument.

7. Although Patterson expressly denies asserting that law is “autonomous” (1996,
" p. 182), he is cleatly ascribing a kirtd of “autonomy” to law-—which he describes
various ways: e.g., that it is a practice “with its own argumentative grammar” (ibid.),
- and that “legal argument is 'honzontal' in nature” (1b1d p. 179).

" 8. Wittgenstein used “grammar” (e.g., Wittgenstein 1958, § 90: “Our mvestigation
. is therefore a grammatical one”) in an idiosyncratic way, to mean the rules of lan-~
" guage and meaning understood broadly (Glock 1996, pp. 150-155).

- 9. For an effort to defend a Wittgensteinian autonomy view, see Hacker 1986, pp.
179-214. For the seminal article on the “natural kinds” view that meaning is in part
" determined by the way the world is, see Putnam 1975, pp. 215-271.
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10. There are comments within Bobbitt’s work that seem to do exactly this: e.g., (! BE
stating, after describing six forms of argument (“modalities”) within American con:
stitutional law practice: “There is no constitutional legal argument outside these
modalities” (Bobbitt 1991, p. 22); and (2) “they are the only modalities that are sanc-
tioned by the Constitution” (ibid., p. 147). Bobbitt’s position is summarized and crit
tiqued in Bix 1999, pp. 11-21. ' .

Although Professor Bobbitt's books generally support the constraining inters:
pretation given above, his later writings disclaim that interpretation (and yet"
concede that the interpretation is so pervasive that it must have some foundauonvi
in the text) (Bobb1tt 1994, pp. 1912, 1916, and 1919; Bix 1999, Pp- 12-13 and nn..

21-31).

11. For example, there is Wittgenstein’s famous comment:

Philosophy may in no way interfere with the actual use of language; it can in the end only

describe it.
For it cannot give it any foundation either.
1t leaves everything as it is. (Wittgenstein 1958, § 124; see generally §§ 122-132)
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