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Empowerment and Mediation:
A Narrative Perspective

Sara Cobb

For quite some time, dispute resolution advocates have waved the banner of
‘empowerment” in their efforts to promote alternative dispute resolution as g
technology for social change. Empowerment has promised to enhance the
involvement of the disenfranchised, facilitate sound policy planning, increase
selfesteem, improve community relations, augment decentralization, and in gen-
cral, return power to the hands “of the people” — a tall order for even the most
potent of political and social change agents. Despite the vagueness of cxisting
definitions of empowerment and the relative absence of theory or research on
the subject, there seems to be considerable consensus about its worth. Empow-

erment sells. The promise of empowerment, rooted in the discourse about

democracy, affirms and even helps to construct our faith in the American way,
our belief in the politics of participation. “

But what, specifically, is empowerment? What does it mean “to empower”?
How is empowerment socially constructed? Does it (or can it) inform the prac-
tice of mediation? How do mediators empower? Who is empowered by the

-mediation process? And who is not and why? My goal in this article is to demys-

tify empowerment by providing a theoretical frame for the construction of medi-
ation practices that enhance participation. I shall examine existing definitions of
empowerment and suggest an alternate definition, one that reflects and con-
structs a discourse-based perspective on mediation. Using narrative theory, I
then examine the mediation process for obstacles to this alternate definition

and suggest specific practices which dissolve these obstacles. _

Empowerment Theory: A Discourse of Rehabilitation

Within the dispute resolution literature, empowerment is discussed in terms
of its effects at two levels of analysis: the individual and the community or
social level.
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The individual effects are increases in self-esteem (Haynes and Haynes,
1989), improved control over decision making accompanied by a reduction of
painful emotions (Marlow and Sauber, 1990), and perceptions of increased per-
sonal power or potency (Singer, 1990). These effects most often appear in dis-
cussions of a therapeutic style of mediation which primarily involves
psychological processes (Silbey and Merry, 1986). The roots of this mediation
style are in counseling, which, in turn, is rooted in social work: empowerment,
in this tradition, is rehabilitative.

The rehabilitative/developmental model of empowerment reflects the
stages of the mediation process itself (Swift and Levin, 1987). The first stage ter-
minates with the awareness of self-interests and the development of a “position,”
that is, individuals become cognizant of their own needs (which are constructed
or displayed in the public and private sessions of mediation). The second stage
includes the acknowledgment of strong feelings with respect to this position
(e., “venting”). And the third stage terminates in the purposive moves that per-
sons undertake to meet those needs (i.e., the mediation agreement). From this
perspective, the process of mediation is not just a relative of social work — it is
the embodiment of social work’s definition of rehabilitation/development.

The second kind of empowerment discussed in the dispute resolution liter-
ature leads to change at the social or community level — disenfranchised seg-
ments of the population are legitimized through their own efforts to gain control
over their lives (Potapchuk, 1990); communities develop their own norms and
standards for resolving disputes (Dorius, 1993; Maines and Powell, 1986), and in
the process, improve community relations (Forester, 1987, Shonholtz, 1977).
Generally, this notion of empowerment advocates the removal of structural
obstacles for local participation in selfgovernment, and has been widely pro-
claimed as a technique for “managing diversity” (Thomas, 1991).

Within mediation, this view of empowerment has been used not so much
to describe the specific practices of mediators but to advocate the practice itsclf
— it is used as a rationale for the development of informal, decentralized forums
for dispute resolution.’ There is an underlying assumption that, if individuals are
empowered in mediation, the collective community will be empowered; some-
how;, the impact of empowerment on individuals cumulatively leads to the reha-
bilitation of the community as a whole (Sander, 1976: 121).

But does it? Research on empowerment has typically focused on studies of
disputant satisfaction (e.g., Pearson and Thoennes, 1989); disputants’ percep-
tions of their own power (e.g., Mclssac, 1981); and reduction in the number and
severity of conflicts within communities (e.g., Ehlers, 1991). But neither “satis-
faction” nor “perceptions of power” are valid measures of empowerment. And,
as critical legal scholars have noted (e.g., Hofrichter, 1987; Abel, 1982), the
absence of conflict does not necessarily indicate the presence of justice. Com-
munities without conflict may indeed be the result of the shift from “rights” to

“relationships,” a shift that Harrington (1985: 137-168) asserts ultimately disem-
powers both individuals and communities and, paradoxically, extends the coer-
cive authority of the state. In summary, the research is not conclusive, perhaps
due to the absence of empirical data for assessing empowerment. Thus,
“empowerment” remains an elusive concept.

Despite the absence of research on empowerment, mediators consistently
speak of empowerment as a major goal of mediation, even using it as justification
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for their practice. This discursive consensus not only reaffirms empowerment
an ethical goal; it also functions as a pastiche of mediation clichés reaffirmin,

“neutrality;” “power” and “mediation process” This pastiche has m&dﬁ:ubno:m_m
consolidated consensus on empowerment and mystified its practice. ¥

as

Empowerment Practices:
A Critical Ethnography

E interviews with mediators,? I asked them to tell me about a time in their prac-
tice when neutrality had in some way been problematic. They responded 4%5 a
variety of stories that evolved in the telling via my own questions and com-
ments. Across all interviews, empowerment was mentioned as both a rationale
for practice as well as a practice itself,

In scven out of 15 interviews, I specifically asked mediators to describe
how they empower disputants. They responded by describing what amount to
three kinds of practices: (1) balancing power; (2) controlling the process; and
(3) being neutral (i.e., impartial or equidistant). ’

Balancing Power

Mediators (both in this data set and much of the mediation m:u.mﬁ:.@ understand
power in a Weberian sense, as the ability of one actor to impose his or her will on
another (Weber, 1940). If both parties have an cqual capacity to impose their will
power in mediation is balanced. As one of my mediator interviewees said: .

It is because I can balance power in the session that [I'm able] to pro-
tect women from the authority of their husbands. See, in my experi-
ence, women in this community are not accustomed to speak out for
themselves. So, when there is a dispute between men and Women
(and these may occur outside families), I have to support that woman
to speak her mind. I often repeat her words to the man in the ses-
sion, emphasizing her perspective. But this is like a high-wire balanc.
ing act — I've got to be careful with my footing or I'll fall,

Problematically, according to these mediators, there are a number of conditions
that can lead to power imbalances. These conditions all involve differences and-
or disparities in such areas as: levels of selfesteem (women with lower self
esteem are less likely to ask for what they want); resources (time, mone
friends, jobs, attorneys, education, access to courts, etc.); gender, Bnm mnm Qmm&.
and the quantity and nature of information (as a result of hidden interests mmw
agendas). The mediators in my interviews were predominantly concerned with
power imbalances that resulted from gender differences? But it is clear fr
their exhaustive list that power imbalances are ubiquitous. o
"To complicate matters further, the Weberian notion of power is not empiri-
cal. It lurks unseen in the hearts and minds of disputants, as an attribute of _.M&-
viduals. This is the case because human will is an intrapsychic concept that must
be inferred from action; and will affects action either consciously or uncon
sciously. This fact demands that mediators, in order to identify power, infer no:H
scious and unconscious intent from action. Not only is this difficult n_uE .H.H also
flies in the face of the very rhetoric that “balancing power” serves, m_.n empow-
erment. For if mediators must monitor and control wodqﬁ..mm.:ﬁgawm&:%sm‘
will, they privilege their account of power over disputants’ accounts of the
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problem, effectively usurping disputants’ rights to account for their own actions,
to construct their own stories.

“Balancing power,” as it is understood by mediators, requires that they vio-
late disputants by inferring power (as the intent to impose will) from actions,
and localize power in the disparities (in information, selfesteem, etc.) that dis-
putants exhibit. Clearly, from this perspective, balancing power requires that
mediators construct accounts outside disputants’ accounts in order to build a
story about who is able to dominate whom and why.

Sometimes disputants come into the sessions talking explicitly about
power imbalances, in which case it is relatively easy for the mediator to work to
help disputants identify the criteria they are using to attribute power (money,
social/professional position, age, gender, relationships, etc.) And indeed, media-
tion provides a context for the explicit discussion of those criteria which dis-
putants use to construct disparities in power (conditions that enable one party
to impose its will on another). But as long as power imbalance is an interpreta-
tion overlaid upon disputants’ stories, it functions (not unlike the psychoana-
lyst’s interpretation) to constitute the authority and privilege of the expert, i.e.,
the mediator. Mediators report that balancing power is one way to empower dis-
putants; but, paradoxically, because power is read as the intent to itnpose will,
“balancing power” in fact disempowers (delegitimizes) disputants by usurping
their authority (their right to author themselves).

Countrolling Process

Mediators say that they also empower by controlling the mediation process, i.e.,
setting and keeping groundrules and moving through set stages toward agree-
ment. The process of mediation itself is understood to be empowering, even
when there is no agreement reached. As one community mediator said:

1 always like to tell people that we are in mediation to begin to hear
two sides to a problem. From that perspective, even if we don’t reach
an agreement, there is some learning that people can take away and
use in other contexts. People learn how to listen, how to value the
experience of others. So, in this way, mediation as a process is
empowering.

Mediators make a clear distinction between managing the process and managing
the content of the dispute — the former is considered empowering and the lat-
ter, disempowering. This concern about managing content was. present in my
interviews (all 15 community mediators referred to it) as well as in most of the
mediation literature, with some exception. For example, Haynes and Haynes
(1989 write that the distinction between content and process is arbitrary and
flows from mediators’ assumptions about the nature of communication
processes. Similatly, Forester (1990: 15) notes that public policy mediation
requires that mediators “probe issues . . . in ways that enable parties to reformu-
late their own interests, needs and well being” — that is, mediators intervene in
the content of the dispute.

As a goal, empowerment clearly poses a dilemma for mediators: How can
they manage the process and the content of the dispute while enbancing dis-
putants’ ability to take control of their own lives? The problem here is that,
while there are guidelines for managing mediation process — guidelines that are
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designed to empower disputants to resolve i i
guidelines for Ew;m%bm n%sno:ﬁ. SR e no
. How do mediators determine when they are empowering and when th

are just controlling, usurping disputants’ control over their own lives? The i
lent distinction between content and process in mediation QCnm.son %nﬁﬁ.
Bm&mﬁoa to differentiate controlling from empowering. Again commo sy
ceptions of power (as the imposition of, in this case, the Bn&mmua_m will) M_MM._S.
cate empowerment as a practice in mediation. s

Being Neutral

Mediators talk mmvo.h .Em:. own power as a potential threat to the cmpowerment
mmcnmmmu uwa invariably invoke their neutrality to diffuse the authority
at incvitably accompanies their position in disput
€s. As on i i
wees reported: - R

I'never try to tell people what they should do; in fact, m

v . 'y =y ? 2 Oﬁv
mediator __.nm in my ability to avoid taking control — Ewﬁ%ﬁ@mmcnww
nnEBm Being neutral, to me, means not taking sides, not judging but
maintaining control over the process.

Wary of controlling the content of the dispute (defined by mediators as di
mcﬁmn:@, mediators struggle to remain impartial whilc at the same titne %mmﬂ
ing their ethical mandate to “represent the unrepresented interests of part _m
Yet, how can they represent unrepresented interests without managing m.rn w@.
tent of the dispute? And, if they begin to manage content, where are the mmsl
Fﬁm for this practice, guidelines that will contribute to the mawoﬁnnaw :M -
AG@EE._GM. As long as neutrality is understood to be a mental attribute Q_M o
:uzﬁo or a relational attribute (equidistance), mediators will be navigatin, W_m__v
mediation process with only their intuition to inform them as to which e
arc empowering and which are not. pislees

L

. To summarize, practitioners define empowerment as the result of balan

Ing power, controlling the process, and being neutral. However these th .
practices are vague because they are defined using ﬁmwnro_ommnu_,ﬂdn»v:_m i
and concepts (power as the will to dominate, neutrality as mental or relat i
attribute) rather than communication vocabularies and concepts o,n &

The absence of communication-based descriptions of mediator practi

reconstitutes a psychological definition of empowerment as a cognitive me nnw
state or a feeling. Thus, the discourse about empowerment, what it is and _M.B
to promote it in mediation, operates like a closed system, ﬂnn:amin_.% defini =
key words in terms of words that are dependent for their meaning on the wo w_m
that they are defining; controlling the process is being neutral; being :n:ﬁ,mm o
needed to balance power which can be done by controlling :_n“ process. What wm
mnn&ma is a definition of empowerment that is rooted in ncBE:E.an?m wm_w
tices, one that not only provides guidelines for practice but also a theo _w .
framework for mediation evaluation and assessment. e
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Empowerment: A

Discursive Practice

Breaking from the dictiomary definitions of “empowerment” as a state of being
empowered, I define empowerment as a set of discursive practices that enhance
the participation of disputants, From this perspective, “participation” is not
coteriminus to the “telling” of a story; (if it were, turntaking would be all that is
required to insure participation).

Rather, “participation” is used here as a technical term referring to the co-
elaboration or co-construction of a conjoint story. By “co-construction” I am
referring to the interactive communicative processes in which persons collabo-
ratively construct a narrative; by “conjoint” I am referring to a story which con-
tains clements (plot, characters, and themes) from each disputant’s story. Each
disputant’s story can be recognized as such because each disputant offers: (1)
plot lines; (2) character roles; and (3) themes which constitute that disputant as
legitimate. “Participation” refers not only to the speaker’s telling of a story which
positions self as legitimate but also the elaboration of that story by others. Thus
“participation,” as I am defining it, is fundamentally an interactive phenomenon
that cannot be reduced to the speech acts of onec person.

Participation/empowerment, can be understood, using narrative theory,” as
a function of narrative structures and narrative dynamics that regulate the trans-
formation of stories and the evolution of meaning. If we begin to rethink
empowerment by assuming that it is equivalent to participation, the challenge is
to identify and understand the discursive structures and dynamics that impact
the mediation process in ways that afford or constrain participation.

Narrative Struggle and Participation
Narratives unfold storytime in real time (Riceour, 1986). Events, character roles,
and moral themes are structured within the story’s content, shaping the mean-
ing of the story in the telling of it. Narratives are material in the sense that they
blur traditional distinctions between discourse and action — to tell a story is to
act upon the world. That is why participation in narrative processes is so impor-
tant — the shape and the composition of the social/material world is at stake.
The struggle in mediation begins with the telling of the first story. The
question that mediators are trained to ask, “Can you tell us why you are here”
(or some version thereof), prompts the first speaker (usually the person who
lodged the complaint) to unfold their story. As the first speaker does this, they
do more than just “take their turn” — they construct the semantic and discur-
sive space on which all subsequent speakers must stand by providing a set of
coherent relations between plots, characters, and themes. Narrative analysis of
mediation process has shown that, in approximately 75 percent of a set of com-
munity mediation cases, the first story that is told is the one which frames the
agreement (Cobb and Rifkin, 1991). Thus, agreements are constructed out of the
second story or a combination of both (a conjoint story) in only 25 percent of
the cases.® Thé initial narrative all too often functions to dominate the session.
Participation in the social construction of the world in mediation is delimited
by both natrative structure and narrative process in mediation. Narrative struc-
tures enable narrative closure, a feature of narrative that not only contributes to
the dominance of the first narrative (the first one to be told in a mediation ses-
sion) but also to the relative stability of conflict narratives. Narrative processes in
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m:w&mwom delimit wmanﬁmmo: by constituting adversarial patterns that not onl
lefeat the purpose of mediation itself but also consolidate the “sites” .
tive transformation can take place, rigidifying conflict patterns.

2&3«.&@@ Structures Counterproductive to Participation
Narratives arc structurally composed of plots, characters, and themes (Chat
_wwwwv YEHM no\_:u.n:nm of the whole is dependent on m_n relations nwﬁmv:“mmw
mnu_wmmsnw WM WMMHM,MM wab MMMMHVA%M_::_EE& and global (across turns) levels of
gent moral themes and n,:&.mnnﬁ. _.omwmm m” “ﬂw_w_nmnwn:mo e e
moral mgnm and the act of story telling. “

It is m.unnnana\ because narrative components function interdepend
that nmaﬁnﬁm are able to regulate their meaning; narrative stability mez.h e
of narrative coherence. Although there can never by total coherence OM annmc:
and n.QBm:n:% stable narratives, there is always some degree of ..MES OE_._%
onWmE.NmsoQa which stabilizes (at least momentarily) the interpretation @M e
nArratve. Thus narratives exhibit closure via the temporary stabilizati -
relation between plots, character roles and themes. o of the

The stabilization of these relations, in turn, can be undersiood as a functi
of both the horizontal and vertical structuring of the narrative. Horizontall S
W.WNW_ wm.m_ﬁ.m naﬁm :m_ mrmbnm:. sequence that supports the nrm:ﬁmanw roles mﬁw MWM

emes (and these are, of course, reflexi i i

m:.:n,ﬁsnn.m Jrame specific plot elements, n_::,mnwaw\_nﬂﬁwmnwwm“mmwn“% umnwm_wn
ing sites in the narrative that are potentially discontinuous or unoc_wmﬁmzw i
and Hobbs, .Gmwv. As Pearce and Cronen (1980) point out, meaning is hie mem.a
MM_E\ organized; from this perspective, narratives also n.m: be underst EHQ\:‘
:n...#nn_.__ Contextualizing narratives elaborate portions of the main :E.B,moca ¥
horizontal narrative), reducing ambiguity and consolidating meanin; mmqa @5
that have been or could be contested. The vertical and aonmoaﬁmmﬁgwmﬁm

CCOHW nomﬂﬂzﬂh ﬁOQn _Eﬁ Hrn ngﬂ @ . Hm s )
W OH CM.W—M Ln inte pretations, incr ca!
mEm Hm.—

where narra-

aracter roles emerge via the

- H:H munm:mzﬁ:u harrative closure on.no:nﬂnﬁnn is problematic because it stq-

€5 the description of the problem in ways that delimit its transformati ;
we assume that persons come to mediation due to protracted and ﬁ_mn.EE:. .
flicts, then we can also assume that there are a limited number of Emwm_ﬁrmﬂnﬁ_i.
wBEnE.:mm been “storied” by participants. Furthermore, we €an assume HH
persons interact from within the conflict narratives Qﬁmmr are not w.wn 7 .H i
expressly narratives about conflict, but narratives which cnact the noh%.mmmz_z
we monn?.:ﬁmo assumptions, mediation becomes a struggle to QmﬂmcvanO. N
m_.nﬁ :mm.BEﬁm_. a struggle to open up stories to alternative Bnpsimm m:m :no:.
pretations. This is not a psychological struggle between competing inte v
m:aé._..bmnam — it is a discursive war for survival, an uphill battle agai oy
conditions for coherence. _ € #BalSt the very

Coherence and closure are also problematic in mediation because they -

unevenly @.H.oa:ona in the session: some narratives are more coherent tha o
ers. And, mmbnm the more coherent narratives dominate, persons with less " m%.
ent narratives have less access to participation; unless their :un.mmqmw -
mao_uﬁa (an unlikely occurrence), they become marginalized in the di s
colonized by the power of the dominant narrative. weouse
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Thete seem to be two variables that conspire to construct some narratives
as more potent than others: completeness and cultural resonance. Obviously, the
more open the narrative leaves itself, the more vulnerable it is to transformation;
in turn, narratives that regulate and close sites for reinterpretation are more com-
plete and more stable. For instance, in mediation, children’s stories are often less
complete than adult’s stories. Children often leave out sections of the plot or fail
to provide a rationale for a character’s role — they begin in the middle, go back
to the beginning, and never provide a conclusion. They usually have fewer con-
textualizing narratives and thus their narratives are more open or less coherent.
This can lead to the marginalization of children’s stories in mediation, effectively
reducing their participation.

But the nature of the coherence established in the narrative also affects the
adoption or marginalization of speakers’ narratives by others — some stories are
more resopant to dominant culture than others. For example, in western cul-
ture, linear narratives predominately told by men are more dominant than non-
linear narratives predominately told by women (Chnfrault-Duchet, 1991); thus
women are disadvantaged in informal legal settings where linear stories produce
more favorable results (Conley and O’Barr, 1990). In addition, narratives which
gain coherence via the connection to mainstream metaphors (such as hydraulic
metaphors of emotion or costbenefit metaphors from business) are also more
potent because the broader culture has already done the “work” to seal off dis-
cursive sites where these metaphors can be contested. Thus there is a ready
potency in dominant cultural stories that, when appropriated, lend their

potency to the narratives that unfold in mediation. Thus, the more cultural reso-

nance, the more stable (dominant) the narrative. ,

In summary, the nature of coherence and its relative presence or absence in
narratives contributes to power and influence. In mediation, this is problematic
because disputants whose stories are less coherent (less stable) can be absorbed
into a dominant story which does not flow from their experience. When this hap-
able to participate and their access to legitimacy is delimited

pens, they are less
ly narrative structures that constrain dis-

(Fairclough, 1989). However, it is not on
putants’ participation; narrative process is also potentially problematic.

Narrative Processes Counterproductive to Participation

Narratives are unfolded interactively, in turn-taking structures.” Conversational
turn-taking structures function to orient speakers to preceding turn content
(Sacks, Schegloff and Jefferson, 1974). Thus, the second speaker creates conver-
sation relevance by establishing links between what they say and what was pre-
viously said. Unless the second speaker uses the first narrative, that speaker’s
story will operate as tangential to the first narrative (Watzlawick et al., 1974) and
there are social/relational consequences for people that refuse to comply with
conversational norms (Bateson, 1979). The second speaker to tell a story in
mediation does not usually speak tangentially — they tie their story to the first
speaker’s story," and, in so doing, contribute to their own domination.

Contrary to the literature on mediation, narrative processes can function to
construct and maintain adversarial relationships in interaction. This not only
rigidifies the conflict narratives but also reduces one disputant’s participation
relative to the other. The enactment of conflict (the telling of conflict narratives)
is accomplished via the account scquences of accusation-denial and excuse-
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justification (Buttny, 1987). These speech act sequenc
: X es require that dj
mansge functures between thie Stories, around which the Stugele oves s
tion of material o_u.nn% mediation sessions, this struggle is over the _.%Hnmnmmb.
cascs. th ) , in waﬁ& :. is over the meaning of 2 divor: nta-
“.bnn .M.qcm%n is over legitimacy in discourse ce. In both
imacy” i i :

and in wWBﬁ?MM %mﬂmﬁww wmb of the roles or discourse positions assigned b
tive and positive. Posit] ..o._.n:% of discourse positions in mediation: e w
selyare soati; mo:whd <M mov.:_onm AS_.:QH are always constructed by m_nq W a-
Hirebmroriking, feagal M n: o the attribution of positive characteristics (o o]
help® or I Emmnﬁ = Ewm t % attribution of good intent (“I was only ,@.E -
Ot e o rm her but I was afraid”). Negative positions are m&w .
negative characteristi m_.unmwnn for the second speaker, via the attributio ays
R g e :“nm (: _m_oﬁr ._S and spendthrift) and bad intent C“He n of

Siec i nn or She 5& to n.wom” me out of my pension”). i
o _uo&monmﬂmnaﬂ:.mm Huo”ﬁ.nﬁn discursive positions, persons imprison,
gent upon _nmzwnmnw\ |:M_m5 delegitimized. In turn, participation is always nonﬁwa
e e atd isputants 415 are unable to alter discourse positions mE‘
SEefliehoe liscl mnncmmzwoémﬂna. The evidence for this claim is in the mnnonnn
st Al aﬂﬁmnw MM_ MMM: noHWMMM ”_M_mmmﬁ position for others) lead M
social positi : — s designed to miti :
i H__WMMMMMH %Mwﬁw: wma wwauz, 1968) and its interactional no:mmmwwn..nwn“mmmm“ iy
P s T GO mwm € rarely does more than reconstitute the very :m.ne.idc,
egattve positons ﬁnéa € 0 a speaker’s marginalization!" Once imprisoned .
for st nn,n..vv : %M%MMW are able to nommmn:nﬂ alternative positive @omm:.o__yn
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Implications for Practice

mamum,.ﬁwminm practices are those that enhance the participation
specifically those that destabilize Tativy nce (horizon
P : narrative cohere i
cally) reducing the domi I Vi oton: v
s minance of the first na i ing the
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second v.nm_ﬁh 'he narrative perspectiv fers at i e
. P o perspective offers at least three guidelines for
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: ) y for mediators to cond i i fi
o : e ! b uct private sessions first
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of disputants,
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nity for the mediator to “open” narratives by constructing sites where narrative
transformation is possible. Also, beginning with a private session would enable
mediators to avoid the adversarial exchanges that result from account sequences
and tum-taking structures — people would not need to defend themselves nor
would they entrap themselves in their adversary’s narrative.

Second, mediators can enhance participation in the mediation processes
by facilitating the construction of positive positions for all disputants. If we can
assume that persons must be legitimate in order to “have their say” (as well as to
have their “say” elaborated by others), enabling persons to be legitimate is con-
sistent with the ethical and pragmatic'® goals of mediation.

Constructing positive positions for disputants requires complex tools for
intervening in narrative construction. In any conflict narrative, the positive posi-
tion of the speaker is going to be dependent on the negative position con-

structed for the “other” Therefore, any move to relocate the “other” potentially
threatens the positive position for self, But there are ways to construct positive
positions for the “other” without threatening the speaker. One way to do so0 is
by using “Positive Connotation,”* an intervention that involves the construction
of positive intent for actions committed by the “other"” This intervention alters
the logic of a disputant’s account for the other’s actions; this altered logic may
help to generate an alternative story. Consider, for example, the following
exchange from a mediation conducted and recorded by the author:

Disputant: Then he told me that he wanted to have Alice 50 percent
of the time — and 1 know that he is just saying that because he wants
me to back off on the amount of child support that I have requested.
Mediator: Why would he want to pay less money?

Disputapt: Because he wants more for himself, that’s why!

Mediator: Oh, you are suggesting that he is afraid of the future. ..

Disputant: Yeah, and so am I! ,
Mediator: OK, that is a place to begin — why don’t we make a list of
things, the circumstances, which frighten each of you most, begin-
ning with you.

In this exchange, the ex-husband was originally constructed as manipulating the
negotiations by asking for more time with his daughter; however, the mediator
has suggested that the motivation is fear, not the intent to hoard money. The dis-

putant
understanding the acti

developed in both disputants’ narratives."

agrees which, in effect, has helped to develop a new framework for
ons of both parties. The list to be constructed will provide

a context in which the new formulation will be further and more elaborately
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Providing positive positions for all disputants reduces, if not eliminates,
adversarial conversational patterns by altering the stories in which adversarial
account sequences are enacted. This can be initiated in the first session (which I
suggest could be a private session). If the summary elaborated at the end of the
private session is a story that advances positive positions for both disputants, then

jon in the public session will not be adversarial, and there will

the joint conversat
be a common discursive framework from which to build an agreement.”
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TABLE 1
Circular Questioning
sircular Questions create descriptions of responsibility without blame via:

(1) a series of m_:nmmoﬂm that collectively create descriptions of interdepen-
dence (indicated by @); and

(2) one question which yields information of differences (indicated by °).

P: Plot Development
C: Character Development
T: Theme Development

What is the nature of your difficulty?

@ P How did this problem begin?
@ P What happened before?
@ P When you noticed a problem, what did you do?
@ r Then what happened?
@ r If this doesn’t change, what can you expect to happen? .
@ P When this problem occurred, what did you do to solve it?
@ P What did they do to solve it? How did you interpret that?
@ C Who played central/background roles? .
. G Whose role in this drama have you been most surprised at
and why?
. G Who has understood your role the best/least? What do they
know that others may not know?
. C Whose tole to you sympathize with the most and Ewﬁ.
. T What values do you want them to learn from this situation?
. i Wwhat would they say they want you to learn from this
situation?
. T How were your attempts at resolution interpreted by
the others?
. I What would they say is the most problematic
emotion/thought for you?
. T What is the area of their participation in the dispute that you

understand the most/least? .
What is the nature of their difficulty? (Ask the same questions, to be answere
from the perspective of the “other”)
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NOTES

This article draws upon findings from a research project entitled
ity in Mediator,” supported by the Fund for Research on Disp
Rifkin and myself. The opinions expressed herein do not necessa

“The Social Construction of Neutral-
ute Resolution, conducted by Janet
rily reflect the position of the Fund.

L. See Silbey and Sarat's (1989) description of the three groups that have advocated the devel-
opment of informal legal processes; all three groups rely on empowerment as justification for
informalism. The “cstablishment bar and legal elites” argue that informalism empowers courrs to
discharge their duty more cffectively; the “access-to-justice proponents” assert that informalism
empowers by improving the disenfranchised’s access to justice; and the “quality proponents”
argue that mediation empowers communities to develop norms and moral standards that fit per-
sons' lived and local experience. Thus, empowerment is central to the variety of rationales used to
advocate mediation practice.

2. As part of a research project on the practice of neutrality in mediation, I interviewed 15
community and family mediators, 11 women and four men. Two (men) practiced in hospital set
tings; the rest (two men and 11 women) practiced in community mediation centers and private
mediation services within four different communities in New England.

3. They are obviously resonating to the debate in mediation between feminists who decry
mediation as harmful to women’s interests and rights, and proponents of ADR whe argue that
mediation empowers women. See Rifkin (1989) for an interesting discussion of this debate,

4. There are multiple ways to interpret action and, therefore, power can always be explained
away with new descriptions of action,

5. Code of Ethics, Society of Professionals in Dispute Resolution.
for a discussion of the paradoxical dilemmas that the rhetoric of neut

6. The Cartesian distinction between meaning and action that
distinction between content and process constructs and sustains th,
mediation. For critiques of this distinction, see Thompson (1981),
lems in the Analysis of Action.”

7. Tam specifically referencing the dynamic and political versions of narrative {
sume: (1) reflexive relations between the telling and the told as well as between t
the social world (sce Feldman, 199 1); (2) narratives are emerg
(Shotter, 1992); (3) narratives that are autopoctically structured — that is, they selfregulate thejr
own meaning (Genette, 1980), while they are structurally open at specific sites (Sluzki, 1992),

8. In a research project on the practice of neutrality in mediation, Janet Rifkin and I devel-
oped a technique for mapping mediation sessions that depicts the presentation of narrative “ker.
nels” (Chatman, 1978) through time. In this way, we tracked the presentation of the first
narrative, the second speaker’s counternarrative (which is always a retelling of the first story) and
the narrative(s) used in the construction of the agreement. Most of the time, the “agreement narra-
tive” was the first narrative.

9.1 am here reaching into the literature of second-order cybernetics for a meta;
sis) to describe the way narratives regulate their own meaning. See Varela (1
of autopoetic processes. In my view, the use of th
Genette (1980) refer o as “narrative closure.”

10. [ am aware that mediation turn-taking structures ate highly regulated, much more so than
in everyday life. However, despite this regulation, turn-taking in mediation functions similarly:
accusations are followed by justifications, denials and excuses (Cobb, 1991; Garcia, 199 1).

11. This is always the case in sessions in which the mediator does not make a 5
first narrative. When the do make a summary, disputants are more likely
tor’s summary (Cobb, 1992), as the turn-taking literature would suggest.

12. Merry (1989) makes the point that not all cultures enact dis
are differences cross-culturally with respect to who participates, wha
ated and what are the ceremonial and interactional rules that regul
the account sequence that Buttny (1987) describes is not a universa
cver, it does seem to fit American disputing speech act practices.

13. Perhaps this explains why agreements most often flow from the first story
speaker seldom gets an opportunity to launch an alternative story because they are
gating the negative positions in the first speaker’s story.

14. 1 am aware that it is impossible to create a context where the conflict narratives do not
contaminate each other. Disputants’ stories are usually told repeatedly to each other, as well as to

Sec Cobb and Rifkin (1991)
rality creates for mediators,

is reconstituted in mediators’
¢ psychological vocabulary in
particularly Chapter 4: “Prob.

heory that pre-
he material and
ent and constructed in conversation

phor (autopoe-
979) for descriptions
is metaphor is another way to describe what

ummary of the
to orient to the media-

putes in the same way; thege
L kinds of problems get medi-
ate disputing processes. ‘Thus
L or inevitable sequence, How-

— the second
to0 busy miti-
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: . . i
hers outside the dispute. So it is naive to assume that mE.E_,w separating the H.Maﬁm wmacwm_tunma
“ﬂn Man&mzcm with a private session functionally separates disputants. But as this wo p
i it tart.
Iding of the narmatives, itis a place to s _ o .
the ﬁ% mmo ma_MW a natrative perspective, ethics and pragmatics arc E.: scparate noiaﬁv.uoﬁwﬁmuénm 4
i ﬂr.n_.m (an ethical goal) requires that mediators manage the ﬁ__.mno:_,.mn ﬁ_u_.wm_amcw_. e
mem of ethics into practice is consistent with the poststructural literature on the philosophy
ap

ience. See Bernstein (1983). o o )

sci mu.m See Sclvini-Palazzoli et al. (1982) for a good n_nmn:ﬂ_cn M_q this aﬁ“ﬂﬂﬂ”ﬂrﬁn fofogs it

i i i : unethical practice, for ce
17. Obviously, this can be seen as an ! ¢ : ) e
i i d intent — things like battering a: 7 >

e do that should not be imbued with goo . ike ba . Ll

ﬁMﬂMmEEW that mediators automatically, thoughtlessly mmm_m:.momﬁﬁ EH.Q: zw m:.unzm_ﬂ. %Ma -

. 10 different from the observation that not all kinds of conflicts _un_c:.m in me _”an,. ot
_ﬂwwucmm a measurement of which cases could go to mediation: the ones in which I can, in g

i i isputants.

i ien good intent to the actions of the dispu anl - . e
mr-nnﬂmr M Mwm. umm:a:.:m here that, for this ex-husband, it is more legitimate 5. wm afraid n_wwm, o_nﬁ. Mmmnn
hoard :._oanw But this is a cultural assumption that may or may not rm.:_. wom:_am moa:o.: e

OH ful as _on._m as they are consonant with the moral order of the disputants’ cu E_.m_.ﬁ Mﬁm 4
_»”vao_uﬁosm implications for ethnic conflicts: If there are not shared moral frameworks,

: iti t available.
s for the construction of legitimacy are nof 0 . ‘
mﬁ_o:nu—m Mcwm:ﬂ experimented with these summaries. 1 suggest to the n.__mh.EE:... that ad.ﬁmnmmuﬂwm
kn &.ﬁ experience of the other, and that, in fact, we are better off building two noﬂ_ 5

i 028 account for the problem. We can then see which one more n_omnh_u_‘ uﬁwn.m_%”w Sk

s i i i iation itself a: -
i i v tion functions to frame me

ience the other describes. This narrative opf . i -
nﬂwm_ma% _vwo.nni as well as to expand the range of narrative components that can be used to fra
Q £

s reement. ) ) . ”
b vonwwgwww Carbaugh et al. (1986) for an cthnography of the mu_n_.n_n.vmno@n. m_.%._nnr Wm MHMMMM "
the C..:..eﬁm:% of Massachusetts, designed as a forum to promote M_S._Qﬂ:wwﬁ &MMMM :mn e

ci i to enable each side of a
at, the moderator used circular questions ; ; e

%v»ﬂ:ﬂcmﬂ” mn_.monm_ development of their positions, but also to create linkages betwee
acco

opposing positions.
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