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1 A Framework for
Analyzing Labor Relations

A PERSPECTIVE DRAWN FROM THE FIELD OF
INDUSTRIAL RELATIONS

Whether we are at work or at leisure, we are affected by the conditions under
which we work and the rewards we receive for working. Work plays such a
central role in our lives and in society that the study of relations between em-
ployee and employer cannot be ignored.

This book traces how labor, management, and governments acting as indi-
viduals or as groups have shaped and continue to shape the employment rela-
tionship. Employment is analyzed through the perspective of industrial
relations, the interdisciplinary field of study that concentrates on individual
workers and groups of workers, unions and other forms of collective repre-
sentation, employers and their organizations, and the environment in which
these parties interact.

The discipline of industrial relations differs from other disciplines that study
work because of its focus on labor-management interactions. Thus, this book
describes how unions and other forms of collective representation (such as
works councils) influence working conditions and workplace outcomes and
helps explain, for example, why workplaces have high wages in one situation
and low wages in another. It also identifies how effective labor-management
relations can contribute to improved economic performance, both in specific
workplaces and enterprises and in the national economy.

Although the agricultural sector in emerging countries involves work and
the production of food, we do not address the relationship between those
who work on farms and those who own or manage those farms. Even though
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4 CHAPTER 1

many of the concepts addressed in this book have some relevance in describ-
ing agricultural work, work of that type 1s suthiciently distinct from other
forms of work to warrant separate consideration.

The study of labor relations focuses on the key participants involved in the
employment relationship, the role of industrial conflict, and the performance
of unions and other forms of collective representation. This chapter defines
these key components of labor relations and describes how this book analyzes
them.

THE PARTICIPANTS

The key participants (or parties) involved in labor relations in emerging coun-
tries are management, labor, government, international agencies, and non-
governmental organizations (NGQs).!

Management

The term management refers to individuals or groups who are responsible
for promoting the goals of employers and their organizations. Management
encompasses at least three groups: (1) owners and shareholders of an organiza-
tion; (2) top executives and line managers; and (3) labor relations and human
resource staft professionals who specialize in managing relations with employ-
ees, unions, and other forms of collective representation. Management plays
key roles in negotiating and implementing a firm’s work practices and eni-
ployment outcomes.

Labor

The term labor encompasses both employees and the unions and other enti-
ties that represent them. Employees are at the center of labor relations. They
influence whether the firms that employ them achieve their objectives, and
they shape the growth and demands of the entities that represent them.

Government

The term government encompasses (1) national, regional, and local political
processes; (2) the administrative agencies responsible for making and enforc-
ing public policies that affect labor relations; and (3) roles and activities
through which the interests of the public are represented. Government policy
shapes how labor relations proceeds by regulating, for example, how workers
form unions, what rights unions may have, and how workplace disputes are
resolved.
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International Agencies and
Nongovernmental Organizations

Labor relations in any country are greatly influenced by the globalization of
economic activity. This raises the importance of two sets of institutions: inter-
national (quasi-governmental) agencies and NGOs. Key international agen-
cies, such as the World Bank and International Monetary Fund (IMF),
influence the economic policies and economic development strategies of
emerging countries in part through the loans they provide and the conditions
attached to those loans. The World Trade Organization (WTO) also is critical
because its policies affect tariffs, import and export quotas and rules, and other
issues that influence the flow of goods and services across national boundaries.
The International Labour Organization (ILO) establishes standards and prin-
ciples for employment through negotiations that involve the employers, gov-
ernments, and union representatives that make up its governing body. These
international agencies both constrain and support emerging countries as they
design and implement labor relations policies and practices.

History shows that these quasi-government agencies frequently propose
and seek different (and sometimes conflicting) objectives related to labor rela-
tions. The ILO, for example, influences international labor standards through
conventions and recommendations. Once ILO conventions are ratified by a
country, they become legally binding international treaties, whereas the orga-
nization’s recommendations are simply nonbinding guidelines for its mem-
bers. The ILO also has proclaimed a set of four basic principles for workers
that it calls core labor standards. The ILO calls on all its member countries
to comply with these core standards, regardless of whether those countries
have formally ratified the relevant conventions. The core labor standards
are (1) freedom of association and the right to collective bargaining; (2) the
elimination of forced and compulsory labor; (3) the abolition of child labor:
and (4) the elimination of discrimination in the workplace.

The ILO has mechanisms for monitoring compliance with its labor stan-
dards, such as the Committee of Experts on the Application of Conventions
and Recommendations and the Committee on Freedom of Association. The
latter receives complaints against any state deemed to be in violation of the
principle of freedom of association. However, despite the existence of these
mechanisms, the ILO faces difficulties in enforcing the core labor standards,

since it lacks effective means to sanction countries that do not comply with
these standards.

The IMF and the World Bank have more tools to effectively influence the
design of national labor policies. Although the IMF’s primary goal is to ensure
international monetary stability in order to facilitate international trade and
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Among the five indexes the 2003 report measured, countries were
evaluated on their rules about the hiring and firing of workers, based on
the argument that rigid employment regulation is associated with more
poverty in developing countries. Countries were ranked according to
the flexibility of their hiring and firing rules, and the report pre-
sented reforms that established the employment “at will” rule or that
eliminated limits on fixed-term contracts as examples of good reform
practices.

During the following years, other measures were added to the Em-
ploying Workers Indicator (EWT), but always with the basic idea of
ranking countries according to the extent to which they promoted flex-
ibility in the labor market. In the 2007 report, the United States and the
Marshall Islands shared the top EWT ranking. :

Concerned that the Doing Business report was leading to socially and
economically harmful labor reforms, the International Confederation of
Free Trade Unions (ICFTU) and later the International Trade Union
Confederation (ITUC) sent ten statements to the World Bank from
2004 to 2008 that called attention to the fact that the Doing Business re-
ports by the World Bank and the IMF were promoting the destructive
deregulation of labor markets in many countries. The ILO also attacked
the Doing Business report’s methodology and the absence of concrete
evidence showing that labor market deregulation was associated with
employment growth and higher economic performance.

In 2009, responding to these and other critics, the World Bank de-
cided to review the EWI and convened a consultative group to provide
advice on appropriate changes to the EWT and suggestions for a new
Worker Protection Indicator (WPI). As a result, in 2011, the World
Bank removed the EWTI as a guidepost from its Country Policy and In-
stitutional Assessment questionnaire and instructed its staff not to use the
indicator as a basis for providing policy advice or evaluating country
development programs. Moreover, rankings in the EWI were aban-
doned, and since 2008 tables showing the extent to which each country
had ratified ILO core labor standards was also a part of the report.

Currently, the EWI continues to be a part of the World Bank report,
but the indicator includes assessment of alignment with the four key
ILO labor rights conventions.

Sources: H. Murphy, “The World Bank and Core Labour Standards: Between
Flexibility and Regulation,” Review of International Political Economy 23, no. 2
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(2013): 1-33; P. Bakvis, “World Bank Orders Suspension of Doing Business
Labour Market Deregulation Indicator,” Transfer: European Review of Labour
and Rescarch 15, no. 2 (2009): 319-322; World Bank, Doing Business 2004:
Understanding Regulations (Washington, D.C.: World Bank Group, 2003);
World Bank, Doing Business 2011: Making a Difference for Entrepreneurs (Wash-
ington, D.C.: World Bank Group, 2011); World Bank, Doing Business 2014:
Understanding Regulations for Small and Medium-Size Enterprises (Washington,
D.C.: World Bank Group, 2013).

INGOs are organizations that operate as quasi-political or social organiza-
tions that work to improve labor rights and working conditions in emerging
and less-developed countries. A key focus of a number of NGOs in recent
years has been on improving workers’ safety in the apparel sector in the face
of the deadly fires and building collapses that have unfortunately plagued that
sector. NGOs exercise their influence through lobbying, mounting pressure
campaigns, generating and circulating information, and in some cases, engag-
ing in direct negotiations and/or collaboration with employers, unions, and
governments.

NGO:s often focus on promoting and improving one particular labor right
or work condition or on serving one disadvantaged segment of the work
force. GoodWeave, for example, is an NGO that has helped bring about sig-
nificant reductions in child labor (see box 1.2). The important roles that
NGO:s play in promoting labor rights and other examples of active NGOs are
discussed more fully in chapter 11.

BOX 1.2

GoodWeave International: An Example of an NGO Focused
on Reducing Child Labor

In the 2010 International Labour Organization publication United States
Policies to Address Child Labor Globally, the authors write, “It would cost
$760 billion to end child labor, but the benefits to the economy would
be more than six times that—an estimated $5.1 trillion in economies
where child laborers are found.” Child labor has been a rampant and
common practice in various South Asian economies because of a vari-
ety of factors that include traditional or historical norms, lack of
government oversight, government corruption, and the inability of
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international entities such as the United Nations to oversee these prac-
tices. Thus, several nongovernmental organizations have been estab-
lished for the purpose of working to eradicate child labor in select
industries in South Asia. One of the most celebrated and influential
NGOs that expressly works to eliminate child labor is GoodWeave
International.

Founded in 1994, GoodWeave works to end child labor in the South
Asian rug industry by establishing a child-labor—free certification pro-
gram through which the organization works with businesses, retailers,
and importers to demand only child-labor-free rugs from manufacturers
in India, Nepal, and Afghanistan. The United States, the United
Kingdom, and Germany also participate in the program as consumers of
rugs from these countries. GoodWeave ensures that fewer rugs pro-
duced with child labor are bought and sold in these countries through
the following techniques:

1. Standard-Setting—GoodWeave has established a standard for
ending child labor in the production and consumption of rugs.
These standards include absolutely no child labor in production
of the rugs, environmental criteria for businesses and importers,
minimum wage legislation, and benefits for all workers, including
health care coverage.

2. Monitoring and Certification—Local inspectors are paid by
GoodWeave through subsidies by local governments and private
donations to visit licensed manufacturers on a surprise and
random basis. Employers that meet GoodWeave’s standard of no
child labor are given certification labels for all of their rugs.

3. Rehabilitation and Education for Child Laborers—GoodWeave
inspectors rescue child laborers from employers. They then offer
children various programs for rehabilitation, therapy, access to
education, and eventual job placement. In order to pay for the
expenses of such programs, exporters have a contract with
GoodWeave by which they pay 0.25 percent of the export value
of each rug, while importers pay 1.75 percent of their shipment
value to GoodWeave. These funds are vital for schooling and
rehabilitation programs for these young children.

4. Child Labor Prevention—GoodWeave provides several programs
to prevent child labor in manufacturing companies and to raise
awareness among consumers in developed countries about the toll
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of child labor on the development of these children. Such
programs include providing subsidies for daycare, after-work
education programs, early childhood education, and sponsorship
for at-risk children to attend school.

5. International Governance and Accountability—In conjunction
with GoodWeave, local and national governments form
representative councils in both producer and consumer countries
that serve to enforce the no-child-labor standards that
GoodWeave has maintained. These councils enforce the issuing
of certifications from GoodWeave.

As a result of these programs, GoodWeave reports that “since 1995,
11 million child-labor-free carpets bearing the GoodWeave label have
been sold worldwide, and the number of ‘carpet kids” has dropped from
1 million to 250,000.” While GoodWeave has been remarkably suc-
cessful, the child labor and human trafficking industries still flourish,
and corruption in government oversight and regulation continues in
many South Asian countries.

Sources: “Child-Labor-Free Certification,” GoodWeave, http://www.good
weave.org/about/ child_ﬁlabor__freeﬂrugs; “One in a Million: GoodWeave’s
Campaign to End Child Labor,” GoodWeave, http://www.goodweave.org/
child_labor_campaign/about.

ASSUMPTIONS ABOUT LABOR AND CONFLICT

More Than Just a Commodity

One of the most important assumptions guiding the study of labor relations is
the view that labor is more than a commodity, more than a marketable re-
source. For instance, because workers often acquire skills that are of special
value to one firm and not to another, the possibilities for them to earn as
much in the labor market as they can at their existing employer are limited. In
addition, changing jobs often costs workers a lot: moving locations can be
expensive and can also entail large personal and emotional costs. For these
reasons and others, labor is not as freely exchanged in the open competitive
market as are nonhuman market goods. -

Furthermore, labor is more than a set of human resources to be allocated to
serve the goals of the firm. Employees are also members of families and com-
munities. These broader responsibilities influence employees’ behaviors and
intersect with their work roles.
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A Multiple-interest Perspective

Because employees bring their own aspirations to the workplace, labor rela-
tions must be concerned both with how the policies that govern employment
relations and the work itself affect workers and their interests and the interests
of the firm and the larger society. Thus, the study of labor relations takes a
multiple-interest perspective, which includes a particular perspective on
the nature and role of labor conflict.

The Inherent Nature of Conflict

A critical assumption underlying analysis of labor relations is that there is an
inherent conflict of interest between employees and employers. That conflict
arises out of the clash of economic interests between workers seeking high
pay and job security and employers pursuing profits. Thus, conflict is not viewed
as pathological. Although conflict is a natural element of employment relations,
seciety does have a legitimate interest in limiting the intensity of conflicts
over work.

Common and Conflicting Interests

There are also a number of common interests between employers and their
employees. Both firms and their work forces can benefit, for example, from
increases in productivity through higher wages and higher profits.

At the workplace there is no single best objective that satisfies all the par-
ties. The essence of an effective employment relationship is one in which the
parties successfully resolve issues that arise from their conflicting interests and
successfully pursue joint gains.

Collective negotiations are one among a variety of mechanisms for resolv-
ing conflicts and pursuing common interests related to work. In fact, collec-
tive negotiations compete with alternative employment systems. Not all
employees, for example, perceive deep conflicts with their employers or want
to join unions. In dealing with their employers, some workers prefer indi-
vidual over collective actions. Other workers choose to exercise the option of
exit (quitting a job) when dissatisfied with employment conditions rather than
choosing to voice their concerns, either individually or collectively.*

One of the roles of public policy is therefore not to require one form or
another of collective representation for all workers but to provide a fair op-
portunity for workers to choose whether one means or another is what they
prefer to use to resolve conflicts and to pursue common interests with their
| employer.

Since many of the goals of the major actors—workers, unions, employers,
and the government—may conflict, it is not possible to specify a single
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overriding measure of the effectiveness of labor relations. Focusing on any
single goal would not accommodate the multiple interests of workers, em-
ployers, and society.

THE THREE LEVELS OF LABOR
RELATIONS ACTIVITY

This book uses a three-tiered approach to analyzing the operation of labor
relations.® Figure 1.1 provides the framework for this approach. This frame-
work argues that various factors—the economic context and the actions of
governments, NGOs, and international agencies—shape the context in which
labor relations occurs. The framework also argues that there are three tiers (or
levels) at which labor relations takes place.

The top tier of labor relations, the strategic level, includes the strategies
and structures that have long-term influences on employment levels and work
conditions. Business strategies are critical factors because they influence in-
vestment and product strategies, which in turn shape employment systems
and workplace outcomes. Businesses also influence the strategic direction of
labor relations through their interactions with unions, governments, interna-
tional agencies, and NGOs. Unions also take strategic actions related to their

GOVERNMENT
INTERNATIONAL ACTIDNS AND | 0

Strategic | Union strategies Management
level and  <——> strategies and
""""" ! structures structures

EXTERNAL Functional g aiing NEGOTIATIONS  NEGOTIATIONS

ENVIRONMENT © level structure PROCESS OUTCOMES
Workplace Work Organization
level Employee motivation and
participation

Conflict resolution

Figure 1.1. The three-tiered approach to the study of labor relations in emerging countries
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representation strategies and their interactions with governments, interna-
tional agencies, and NGOs. Governments are also critical strategic actors in
their direct role as employers in the public sector and by shaping the laws and
public policies that influence labor relations in both the private and public
sectors. In recent years a number of NGOs and international agencies also
have come to play critical roles in labor relations in emerging econommies.

The middle tier of labor relations activity, the functional level, involves
the process and outcomes of collective negotiations. Strikes, bargaining
power, bargaining structure, and wage determination processes all feature
prominently at this level.

The bottom tier of labor relations activity, the workplace level, involves
activities through which workers, their supervisors, and their representatives
relate to one another on a daily basis. At the workplace level, adjustment to
changing circumstances and new problems occurs regularly. A typical ques-
tion at this level, for example, is what form of conflict resolution is used to
deal with disputes that arise between workers and managers.

[t is through the joint effects of the environment and the actions of the par-
ties in this three-tiered structure that a labor relations system either meets the
goals of the parties and society or comes up short.

THE INSTIVUTIONAL PERSPECTIVE

The perspective that guides our analysis of labor relations was first developed
by institutional economists at the University of Wisconsin. John R. Com-
mons (1862-1945) identified the essence of institutional economics as “a shift
from commodities, individuals, and exchanges to transactions and working
rules of collective action.”® Commons and his fellow institutionalists placed
great value on negotiations and compromise among the representatives of la-
bor, management, and society.

The thinking of institutionalists was heavily influenced by Sidney and Bea-
trice Webb, two British economists and social reformers who were members
of the Fabian socialist society. They viewed unions as a means of representing
the interests of workers through the strategies of mutual insurance, collective bar-
gaining, and legal enactment.”

In following the Webbs, the institutionalists rejected the arguments of Karl
Marx, who had argued that the pain of the exploitation and alienation the
capitalist system inflicted on workers would eventually lead to the revolution-
ary overthrow of the system. Marx believed that workers would eventually
develop a class consciousness that would pave the way for revolution and the
ultimate solution to their problems—a Marxian economic and social system.
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Marx supported unions in their struggles for higher wages, but he believed
that they should simultaneously pursue the overthrow of the capitalistic
system.

There were, however, some interesting similarities in the views of Comi-
mons, Marx, and the Webbs. Like Marx and the Webbs, Commons and other
institutional economists rejected the view of labor as a commodity, for two
fundamental reasons. First, the institutionalists saw work as being too central
to the interests and welfare of individual workers, their families, and their
communities to be treated simply as just another factor of production.?

Second, the institutionalists echoed the Webbs and Marxist theorists by
arguing that under conditions of “free competition,” most individual workers
deal with the employer from a position of unequal bargaining power. That is,
in the vast majority of employment situations, the workings of the market tilt
the balance of power in favor of the employer.

The institutionalists concluded that labor required protection from the
workings of the competitive market and that unions could materially improve
the conditions of the worker. This led them to advocate two basic labor poli-
cies: legislation to protect the rights of workers to join unions and legislation
on such workplace issues as safety and health, child labor, minimum wages,
unemployment and workers’ compensation, and social security.” Thus, in ad-
dition to making scholarly contributions, the institutionalists served as early
advocates of the legislative reforms that sought to bring improvements in
working conditions, including fair wages.

THE PERFORMANCE OF LABOR RELATIONS

The performance of a labor relations system can be assessed by looking at how
well it serves the goals of the parties including the public interest.

Labor’'s Goals

To see if a labor relations system is meeting labor’s goals, we can examine
wages, benefits, safety conditions, and employee job satisfaction. Workers are
also concerned with the quality of their work and the effects the organizations
they work for have on the ecological environment and on other social
outcomes.

Management’s Goals

Management is concerned with the effects of labor relations practices on labor
costs, productivity, profits, product quality, and the degree of managerial con-
trol. Management also has goals for various human resource issues, such as
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employee turnover, motivation, and performance. All of these indicate the
extent to which labor relations practices aid or hinder employers’ quests for
competitiveness in the product market.

Society’s Goals

Identitying the goals of labor relations for the public and the government is a
more difficult task. Government labor policies seek to maintain industrial
peace and protect workers’ rights. In addition, the government is concerned
with how labor relations affect economic growth, inflation, unemployment,
and working conditions such as safety and health, equal employment oppor-
tunity, and income security.

A free labor movement is important to any political democracy. So it is also
necessary to assess whether a government’s public policies and private actions
are producing a labor relations system that strengthens democracy at the
workplace and in the society at large.

THE ROLE OF THE INFORMAL SECTOR IN
EMERGING COUNTRIES

In emerging countries, the informal sector constitutes a much larger share of
employment than is the case in more advanced and mature economies. In
many emerging countries, about half of the employed urban population works
in the informal sector. Informal employment is particularly high among mi-
grants who are new entrants to the urban labor force in developing countries.
These migrants often create their own employment or work in small-scale
family-owned enterprises. Self-employment is also common in the informal
sector and involves activities such as street vending or workers such as me-
chanics, carpenters, small artisans, barbers, and personal servants. Unfortu-
nately, common informal activities often also include prostitution or drug
sales. "

The informal sector is characterized by a large number of small-scale pro-
duction and service activities that are individually or family-owned and use
simple, labor-intensive technology. Usually the self~employed who work in
this sector have low levels of formal education, are generally unskilled, and
lack financial resources.

Moreover, workers in the informal sector commonly do not enjoy job se-
curity, unemployment insurance, or pensions. Many workers in this sector
also are recent migrants from rural areas who are unable to find employment
in the formal sector. Their motivation is often to obtain sufficient income
for survival, relying on their own resources to create work. Often as many
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members of the household as possible are involved in income-generating ac-
tivities, including women and children, and they often work very long hours.
A large fraction of urban informal workers inhabit shacks and small cinder-
block houses that they themselves have built in slums and squatter settlements
that commonly lack even minimal public services such as electricity, water,
sewers, transportation, and education and health care services. Some informal
sector workers are even less fortunate; they are homeless and are living on the
street. They find sporadic temporary employment in the informal sector as
day laborers, but their incomes are insufficient to provide even the most basic
shelter.

Since informal employment often entails self~employment or employment
in very small organizations, it does not involve the sort of labor-management
interactions that are the main focus of labor relations. At the same time, espe-
cially given the poor work conditions that are common in the informal sec-
tor, labor rights and the impact of government employment regulations are
critical 1ssues. Although our analysis recognizes the important economic role
of the informal sector and efforts to improve work conditions in that sector,
there is not much exercise of various key labor relations factors such as bar-
gaining power or negotiations processes in the informal sector.

THE PLAN OF THE BOOK

The chapters that follow analyze labor relations by simultaneously moving
across and downward through figure 1.1. The framework in figure 1.1 is
broader and more dynamic than most models of labor relations. In particular,
it emphasizes the range of choices management, labor, and government poli-
cymakers have in responding to environmental changes (such as increased
competition or changes in technology) instead of viewing these changes solely
as constraints.

The following discussion provides a more elaborate description of the terms
used in figure 1.1. This material also sketches out in more detail the topics
included in each chapter and their connections. The reader may wish to re-
turn to this material from time to time as a review strategy to put the indi-
vidual topics and chapters in perspective.

THE ENVIRONMENT

Labor, management, and governments have complex interactions with each
other, especially in emerging countries. These interactions are determined by
factors such as whether a labor party and/or other political parties aligned
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with the labor movement exist in the country. Governments set the stage for
labor relations by shaping laws and public policies that regulate work condi-
tions, how workers and managers interact, and how unions and other forms
of collective representation function. Governments also sometimes take direct
action to intervene in strikes and other labor disputes in emerging countries.

Governments matter as strategic actors in part through their influence on
the state of the economy (i.e., macroeconomic policies). Government policies
also influence the degree of competition that exists in a particular industry
(i.e., whether the industry is a monopoly or an oligopoly or 1s competitive),
which, as we will discuss, influences labor and management’s power in that
industry.

Governments also are critical actors in guiding working conditions in the
public sector and in determining which economic activities will take place in
public enterprises and which will take place in private enterprises. Recent
increases in privatization and the denationalization of formerly public or state-
owned enterprises, such as airlines, telecommunications companies, and pub-
lic works (oil exploration, water, or energy generation), have heavily
influenced workplace outcomes in those sectors.

The World Bank, the IMF, and other international agencies have played
significant roles in shaping economic and trade policies in emerging counties
in recent years. Their roles have come to the fore in particular as countries
have had to adopt one form or another of structural adjustment policies that
often involve reductions in government ownership and public employee pay
and public pensions; in some cases, these policies restrict union rights. NGOs
also been active in the burgeoning labor rights movement, putting pressure
on employers and governments to improve work conditions, including work-
place safety.

Given the direct and indirect influence that political processes have on la-
bor relations in emerging countries, our analysis of how labor, management,
and government interactions affect labor relations comes early on, in chapter
2. The political power management has, for example, might influence public
policies toward strikes or whether the government intervenes to limit a strike.
Or unions might successfully lobby the government for improvements in
pensions or vacation policies and thereby have less reason to address those 1s-
sues at the firm or workplace level.

The labor movement has been at the forefront of the sweeping political
changes that have occurred in a number of countries in recent years, as dis-
cussed in chapter 2. In these countries, where the labor movement 1s as much
concerned with political change as 1t is with determining working conditions
on the factory floor, the role labor plays deserves special attention.
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The external environment sets the context for labor relations and
strongly influences workplace outcomes and collective negotiations. It in-
cludes several key dimensions: the laws that regulate unions and conflict reso-
lution, the economic environment, demographic factors, and the technological
context.

In chapter 3 we analyze the role of laws and public policies that are shaped
by national, regional, and local governments. In some countries, public poli-
cies regulate many aspects of employment terms, while in other countries
public policies regarding pay, vacation, pensions, or other employment con-
ditions are extremely limited. As discussed in chapter 3, the ILO plays an es-
pecially important role in helping governments design labor policies in
emerging countries through the principles and standards it pronounces and
disseminates and through technical assistance activities.

Among the laws that are examined in detail in chapter 3 are those that
regulate how unions are formed and the rights those unions have. Some
countries also have laws that provide for forms of worker representation at the
workplace through elected works councils. Furthermore, various employ-
ment rights concerning discrimination and due process affect work condi-
tions, and these rights vary significantly across countries. All of these types of
public policies are examined in chapter 3.

As chapter 4 outlines, the other environmental factors (the economic, tech-
nological, and demographic environments) influence labor relations through
their effects on the bargaining power labor or management has. For
example, the economic environment will influence the power labor and
management have, and the power the parties have will in turn determine the
outcomes of collective negotiations. Workers and unions, for example, have
more bargaining leverage and are able to win higher wages during contract
negotiations when it is easier for striking workers to find temporary or alter-
native employment. In this way, an aspect of the macroeconomy (the unem-
ployment rate) influences workers’ bargaining power and one outcome of
bargaining (the wage settlement).

Today, many product and labor markets are global in scope. This makes it
easier for firms to locate or to move work across national boundaries and
serves as an illustration of how globalization affects labor relations.

As the book traces how the various components of the environment affect
the negotiations process and outcomes, the discussion moves across the mid-
dle tier of the framework outlined in figure 1.1. At the same time, it is impor-
tant to be aware of how the strategies and structures of labor, management,
and government shape the middle tier of labor relations activity and how they
affect the workplace. The framework starts at the top by first considering the
role played by the strategies labor, management, and governments use.
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THE STRATEGIC (TOP) TIER

At the top tier are the strategies and structures that guide the long-run direc-
tion of labor relations.

Management Strategies

The strategies of management are critically important in shaping the evolu-
tion of labor relations. For instance, i1s a company’s top management willing
to negotiate with employee representatives over the long term or 1s it funda-
mentally committed to exercising unilateral authority? Does management see
the advantage of the internal flexibility that can be achieved by working with
employee representatives to promote flexible work organizations and adaptive
training? Is management interested in investing in the skills of its current em-
ployees, or is it attracted more by outsourcing strategies and other approaches
that rely on low pay?

For multinational companies (MINCs) that purchase goods and services that
go into their final products from multiple countries, additional strategic ques-
tions come into play. How much discretion and variation should be allowed
in their operations in different countries? Should the MNC have a global la-
bor strategy and if so, what should it include? How much responsibility should
the MNC take for the labor practices and outcomes in companies and con-
tractors 1n its global supply chain?

Labor Strategies

Labor’s strategies also have a critical influence on the course of labor relations.
For example, is there a labor party that tries to promote workers’ interests in
the political arena or is the labor movement aligned with particular political
parties? Is labor focused on forming unions at the workplace level or does la-
bor prefer to emphasize sector-, industry-, or company-level bargaining? Is a
given union leadership committed to maintaining a distanced and adversarial
posture in negotiations or is it interested in exchanging new forms of flexible
work organization for greater control over the design of the production pro-
cess? Or does the labor movement put primary emphasis on social protests
and political leverage and in improving work conditions through government
regulation or public legislation? Where the latter strategy prevails, there may
be low levels of union representation but extensive coverage of collectively
negotiated employment terms through legislative extension of those terms.

Government Strategies

Governments also matter, particularly in the long run, through the econo-
mic development strategies they promote. For example, the location of a na-
tion’s industries in global supply chains is heavily influenced by the skill and
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education levels of a country’s work force. These in turn are strongly influ-
enced by public policies, including public investments in education. We post-
pone analysis of the long-run effects of government policy on economic
development until chapter 12 because addressing these matters first requires
that we develop a more complete understanding of how labor relations works.

THE FUNCTIONAL (MIDDLE) TIER

Chapter 5 analyzes the various employment systems that exist in emerging
countries. Employment and work practices typically cluster into distinct pat-
terns and are not randomly associated. Pay practices tend to link with and
reinforce particular employment security, work organization, and complaint
procedures. The parties must thus choose between a set of distinct work pat-
terns. The informal employment pattern prevails among self-employed peo-
ple who sell their wares on street corners or those who are involved in
manufacturing garments and other goods through homework. Generally, the
informal sector is unregulated or is characterized by weak enforcement of
public laws and policies.

The bureaucratic pattern includes more structured forms of determining
pay and procedures for processing complaints. As described in chapter 5, there
are “low-end” and “high-end” versions of some of the employment pat-
terns. For example, the bureaucratic pattern exists in a low-end form in the
supply firms that are used in the apparel sector and in industries where the
outsourcing of core production work has spread. In contrast, in the public
sector, where bureaucratic practices prevail, the work conditions, including
pay and safety conditions, are more advantageous to workers. As described
more fully in chapter 5, unionized variants of the bureaucratic employment
pattern are often found in firms that make use of the high-end versions of that
pattern.

In the human resources management pattern, professional and technical
employees commonly gain the benefit of work practices that are shaped to fit
individual needs and are tailored to ensure that highly skilled employees will
be recruited and retained. Many multinational firms use a human resources
management approach, and some use a Japanese variant of this pattern that is
oriented more to the needs and goals of an organization, as opposed to those
of individuals. -

Negotiations Processes and Impasse Resolution

Where there is a union or other forms of collective representation, the middle
tier of activity includes a role for negotiation processes, the subject of chapter
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6. A critical factor that shapes the form and often the outcomes of any nego-
tiations that occur between labor and management is the particular structure
the parties use in their negotiations. For example, are a number of different
employers covered by a single collective agreement? Does a given company
bargain with one union or with many? Do the workers a given union repre-
sents have diverse or with homogeneous skills?

The Negotiations Process

At the heart of union-management relations 1s the negotiation of a collective
agreement. If a union or unions represent a group of workers, a critical phase
in their relationship is the bargaining process used to negotiate a collective
agreement. The negotiations process is a complicated affair that involves
the use of tactics, strategies, and counterstrategies by both labor and manage-
ment. Given the mixed-motive nature of collective bargaining, the parties are
often torn during negotiations between their “distributive” and “integrative”
impulses, as described in chapter 6.

Analysis of the process of negotiation in chapter 6 considers the following
1ssues:

1. How can the dynamics of the negotiations process be described and
explained?

2. What causes strikes to occur in some negotiations and not in others
and to vary in frequency and intensity over time and across industries?

3. What roles do union and business strategies play in shaping the
negotiation process?

4. How can the parties increase the joint gains that could benefit both
labor and management?

Chapter 6 examines the complete cycle of negotiations, starting with the pre-
sentation of opening offers and demands and proceeding through the signing
of the final agreement. Although management strategies are important, so are
the various structures management uses to organize itself for negotiations.
Chapter 6 also includes consideration of how management organizes its labor
relations staffs.

Impasse Resolution

When labor and management reach an impasse in contract negotiations, a
variety of techniques can be (and have been) used to settle the dispute. Chap-
ter 7 describes various impasse resolution techniques and some of the
strengths and weaknesses of each.
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THE WORKPLACE (BOTTOM) TIER

The management of conflict and the delivery of due process are two of the
key activities that occur on a continuous basis at the workplace level of labor
relations activity. In chapter 8 we examine the various ways labor relations
conflicts are resolved in emerging countries.

Wage, employment security, and health and safety outcomes are also
shaped by interactions between labor and management that occur at the
workplace level. For example, how large is the impact of unions on wages?
Does this vary by industry or type of employee or over time? In chapter 9 we
discuss the measurement issues that arise when one sets out to clarify these
impacts and summarize the existing evidence on how unions impact work-
place outcomes. We also review how government policies affect workplace
outcomes more directly through, for example, minimum wage laws and
health and safety regulations.

SPECIAL TOPICS

Chapters 10, 11, and 12 address selected topics that complete our understand-
ing of labor relations in emerging countries.

Public Sector Labor Relations

The rules and procedures governing public sector labor relations, examined in
chapter 10, differ from those used in the private sector in virtually all coun-
trics. The public sector employs employees at a variety of national, regional,
and local levels. Public employees include public school teachers, police, fire-
fighters, and the office staffs of various governments. In the past, in the public
sector in many emerging countries also included a number of state-owned
enterprises that existed as monopoly providers in sectors such as telecommu-
nications, mail, oil, and water.

Public employees are often covered by separate laws and are often subject
to different conflict resolution procedures, and in a number of countries they
have more limited negotiation and union representation rights. Chapter 10
includes a review of trends in the size and form of the public sector, a review
made necessary by the recent downsizing that has been driven by privatiza-
tion and other structural adjustment policies.

International Unions, NGOs, and
Multinational Corporations

International trade and competitiveness have moved to the forefront of public
attention. At the center of these developments is the increasing influence of
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MNC:s through their greater investments in emerging countries and the ex-
panded role global supply chains play. How MNCs shape their labor relations
policies and practices and whether decision-making authority regarding labor
relations is left in the hands of local or country managers or is put under the
control of regional or global managers are some of the issues chapter 11
addresses.

Concern about the effects of globalization and the increasing influence of
MNCs has spurred unions to act regionally and globally in a more coordi-
nated manner. This has led to various cross-national union- and worker-led
campaigns and, in a few industries, international collective negotiations.
Chapter 11 examines the consequences of the increased cross-national activi-
ties of corporations, unions, and NGO:s.

Economic Development Strategies and Policies

Chapter 12, the concluding chapter, assesses economic development strategies
and policies and their long-term effects on the evolution of labor relations.
The key question addressed here is whether particular approaches to eco-
nomic development can provide superior economic performance while also
promoting workers’ rights and well-being.

Summary

The framework presented in figure 1.1 provides a way to understand how
various factors typically influence labor relations in emerging countries. It also
gives appropriate recognition to the particular historical events at play in each
country. With the benefit of this framework we can see the role of the com-
mon processes that affect employment systems and the interactions between
labor, management, and governments within countries. A full understanding
of labor relations requires recognition of the influence of both common fac-
tors and country-specific events and actors.

One cannot gain an understanding of recent labor relations developments
without recognizing the interactions that occur between labor, management,
and governments. Chapter 2 reviews those interactions, highlighting com-
mon trends while also providing illustrations of how events have played out
1n practice.

In the next chapter, as in subsequent chapters, we make heavy use of ex-
amples from four countries—China, India, Brazil, and South Africa. We fre-
quently refer to examples from these countries because each has a large
economy and provides illustrations of the diversity that exists across coun-
tries in terms of how labor relations occur. To provide context for these
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country-specific examples, the next chapter includes an overview of the core
features and the key recent trends in the labor relations systems in each of
these four countries.

Discussion Questions

1. Name the actors, generally and specifically, who are involved in labor
relations.

2. Figure 1.1 is essential in understanding how this book is arranged and
proceeds in its analysis of labor relations. Describe the three tiers of this
framework.

3. One of the fundamental aims of labor relations is reducing conflict
between employees and employers. What are some basic assumptions
about labor and conflict in the field of labor relations and in this
book?

4. What are some of the ways we judge the effectiveness of collective
negotiations in terms of the goals of the different actors involved in the
process?

5. How do international agencies affect labor relations in emerging
countries?

Related Web Sites

LabourStart (global labor news source): http://www.labourstart.org/2013/

LaborNet 2000 Directory of Labor Unions on the Internet: http://www.labornet
.org/links/directory.html

Cornell University’s School of Industrial and Labor Relations: http://www.ilr
.cornell.edu/
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Dunlop, John T. Industrial Relations Systems. New York: Holt, 1958.

Kaufman, Bruce. The Origins and Evolution of the Field of Industrial Relations. Ithaca,
N.Y.: Cornell University Press, 1993.

Kochan, Thomas A., Harry C. Katz, and Robert B. McKersie. The Transformation
of American Industrial Relations. 2nd ed. Ithaca, N.Y.: Cornell University Press,
1994.

Todaro, Michael P., and Stephen C. Smith. Economic Development. 11th ed. Boston:
Addison-Wesley, 2012.
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- Lahor, Management, and
Government Interactions

AN OVERVIEW OF HOW LABOR, MANAGEMENT,
AND GOVERNMENTS INTERACYT

Labor, management, and government engage in complex interactions in
emerging countries, and these interactions strongly influence the evolution of
labor relations in those countries. For example, unions and other workers’
movements in some countries have aligned with a particular political party or
in some cases are the core constituents of a labor party that is active in the
political arena. This chapter will discuss cases where particular unions were
aligned with the governing leaders or party. Another way unions and workers
have influenced governments is through their involvement in protests or
other political actions that are part of democratization campaigns or move-
ments. As will be discussed in this chapter, some of these eftorts to promote
democracy have succeeded in recent years and have led to major political
transformations in particular countries.

On the other hand, governments in some countries have acted to sharply
curtail trade union activities and power. They have done so by outlawing
union activities or by directly intervening to stop a strike or an effort to orga-
nize a union. In some countries, although unions are allowed, they are con-
trolled by governments or are sharply constrained in what they can do. We
describe some of those cases and in doing so differentiate between inde-
pendent trade unions and those dominated by a government. In Latin Amer-
ica, governments have at times dominated unions through a process called
incorporation.

27
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Governments also significantly affect labor relations in companies and sec-
tors that are government owned or run. Historically, nationalization of the
telecommunications, airlines, or banking industries or resource extraction en-
terprises, for example, has influenced the labor relations and employment
conditions in those companies and sectors (as discussed in chapter 10). And as
discussed in chapter 3, governments also have a significant influence on labor
relations through the laws and public policies that regulate the conduct of la-
bor relations, in particular through laws that regulate the right to strike and
other union activities.

Management and the interest groups that represent employers are also
often active participants in political processes in emerging countries that
strive to promote employers’ interests. For example, in some countries, the
business community is strongly aligned with particular political parties or is
part of a governing coalition. Management can use its influence to promote
the labor laws it favors or policies related to taxes, trade, and other economic
1ssues.

We also discuss how tripartite discussions involving government, labor, and
management takes place in some countries as a vehicle for addressing eco-
nomic and social policy issues and specific labor relations matters.

Another key external actor in labor relations are NGOs and various other
groups in civil society. These groups have been particularly active in pushing
for improvements in workers’ and union rights and employment conditions,
as have various international agencies. We address the influence of NGOs,
other civil society groups, and international agencies in detail in chapter 11, as
the influence of these groups is interconnected with global pressures exerted
by multinational corporations and international unionism, topics that also are
further developed in latter parts of this text.

THE ROLE OF THE NATIONAL GOVERNMENT
IN LABOR RELATIONS

The role of the national government in labor relations varies greatly, both
across countries and over time. China provides an important example of a
country where the national government and the Communist Party play a
central role in the functioning of the economic system and employment rela-
tions. Yet the role of the national government and the Communist Party has
changed over time, particularly as a result of the economic reforms that led to
a greater role for market forces, as described in box 2.1.
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BOX 2.1

China: The Evolving Role of the Government
and the Communist Party

Prior to market-oriented efonomic reforms, China had a planned
economy in which the national government was the single employer.
In the planned economy, the government set up detailed national- and
firm-level plans that included production and wage levels. Communist
Party secretaries were the primary figures in enterprises; they helped
maintain the influence and political power of the Communist Party and
oversaw economic and social activities in enterprises. In this system,
since the Communist Party (and the national government) claimed to
represent the interests of the working class, there was no representative
role for trade unions.

Economic reforms introduced from the 1980s on led the national
government and the Communist Party to gradually withdraw from the
micromanagement of workplaces. This is particularly true for the pri-
vate sector, where employers were given autonomy in business opera-
tions and employment, although within the constraints provided by
laws. In state enterprises, management no longer needs to fulfill political
functions for the government. Nonetheless, the government still main-
tains considerable influence in state enterprises, particularly through its
appointment of top managers. Appointed managers still hold the status
of Communist Party officials and can be transferred to other Commu-
nist Party or government posts at any time.

In addition, the national government in China continues to act as a
regulator, arbitrator and mediator, and inspector in the employment
system. The Chinese government’s role in labor disputes, for example,
1s discussed in chapters 3 and 7.

Source: Mingwei Liu, “China,” in Comparative Employment Relations in the
Global Economy, ed. C. Frege and J. Kelly (New York: Routledge, 2013).

How National Governments Can Shape Labor
Relations: The Case of Incorporation in Latin America

In the early twentieth century, modern labor movements in Latin America
coalesced and became influential through a process called incorporation. In
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the incorporation process, national governments became the primary shapers
of labor conflict and labor policy by creating systems of participation and rep-
resentation for workers and the working class. Before the periods of incorpo-
ration, governments and employers primarily relied on repression to deal with
workers” demands for social rights and economic improvements. Through
incorporation, governments, either through political parties (such as the Insti-
tutional Revolutionary Party [PRI] in Mexico) or populist leaders (such as
Juan Perén in Argentina), sought to pacify rising labor militancy and at the
same time ensure the political support of urban industrial workers by estab-
lishing negotiations systems, passing labor-friendly legislation, and offering
political appointments to union leaders particularly in the 1950s through the
1970s.

Unions grew in size and power after periods of incorporation, and in many
Latin American countries they became political partners and helped shape
national economic and social policies. Through unionization, workers gained
significant improvements in their living conditions such as social security,
pensions, and steady wage increases. Union leaders were appointed to presti-
gious government posts. National governments and political parties gained
political support during electoral campaigns and a loyal and energetic mem-
bership. Employers profited from the economic growth that accompanied
industrial peace and protection from foreign competition.

By the 1970s, however, cracks had appeared in the initial systems of incor-
poration. Military dictatorships in Argentina, Chile, Brazil, and Uruguay
jailed and killed union leaders, imposed legislation that curtailed collective
bargaining and the right to strike, and reduced the power of labor unions in
the workplace. By the 1980s a combination of hyperinflation, high national
debt, and pressure from foreign economic competition had pushed many po-
litical leaders (many of whom had formerly been aligned with or who had
come from traditional labor-based parties) to embrace neoliberal economic
policies. These types of policies favored multinational companies over domes-
tic employers (often through the privatization of state enterprises); reduced
spending on social security, pensions, and wages; and sought the political fa-
vor of business leaders rather than unions. Union leaders were often caught
between opposition to neoliberal reforms and their ties to political parties and
leaders as a legacy of the incorporation period.

While economic liberalization has weakened the power of unions in many
countries, unions remain influential political and social actors throughout
Latin America. Incorporation helps explain why labor unions have remained
key political and social institutions. It also helps explain the close relationship
between labor movements and political parties, such as the PRI in Mexico,
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despite the shift of many political parties to neoliberal or more business-
friendly economic policies. Despite losses in membership and bargaining
power, unions remain key actors in the political life of many emerging
countries.

s

The Recent Push by Governments for
Market Reforms and Liberalization

Since the 1990s, multinational corporations in most emerging countries have
been moving toward greater market liberalization and openness to interna-
tional trade and investments. The push for market liberalization has often
been associated with a decline in government ownership and, related to this,
a decline 1n the share of the work force in the public sector or working in
state-owned enterprises. In association with a greater reliance on markets to
set employment terms, many governments have made it easier for firms to lay
off workers and have reduced mandated benefits such as vacations and pen-
sions. This has come in tandem with reductions in various social welfare ben-
efits, such as unemployment insurance and health care.

In some countries the push for the reduction in government ownership or
public benefits has come at the urging of the IMF, the World Bank, or other
international development agencies. A frequent scenario has been the intro-
duction of market reforms and liberalization during an economic or financial
crisis, although the policy changes introduced in emergency periods often
have persisted far beyond any financial or economic emergency.

UNIONS AND POLITICS

Unions and other entities that support workers’ and union rights have not
been passive as governments have promoted market liberalization. To appre-
ciate the influence of parties in promoting improvements in workers’ rights
and working conditions we first consider how unions commonly are involved
in politics in emerging countries.

In a number of countries, labor unions are aligned with particular political
parties. Union leaders may even serve simultaneously as political party offi-
cials. In these cases, the union may be more oriented toward promoting a
political agenda than toward promoting improvements in working condi-
tions. The close interaction between unions and political parties in India 1s
described in box 2.2, including recognition of the key role that unions played
in the struggle against colonial rule and thereby in the introduction of democ-
racy to the country.
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BOX 2.2
The Nexus of Trade Unions and Politics in India

One of the defining characteristics of the union movement in India is its
close affiliation with political parties. In India, as in other colonized
emerging countries, unions played a major role in the struggle against
colonial rule. Some of those who led the freedom struggle also led the
union movement, including Mahatma Gandhi and Subhash Chandra
Bose. As a result, political leadership in early twentieth century—
particularly during the interwar years—promoted a large welfare state.

This close association of unions and political parties resulted in a con-
stitution that emphasized “justice, liberty, and equality for all” and an
activist role for the state in guaranteeing these rights. In the mixed
(public/private) economy after independence, the state pursued socialist
objectives, assigning public sector enterprises a dominant role in the na-
tion’s quest for high economic growth. This policy nationalized critical
industries such as insurance, banking, and mining, and the government
made new investments in large-scale public enterprises.

As they adapted to a nascent democracy, politicians needed the votes
of the working classes, and political parties formed alliances with unions.
For their part, union leaders felt that if they aligned with political par-
ties—particularly the ruling party—they would be better able to defend
their members’ interests vis-a-vis management.

Although the alliance between unions and political parties has served
the mutual interest of both sides in many ways, there have been some
negative consequences. First, unions became fragmented whenever
there was fragmentation in the political parties. Within states, for in-
stance, the Indian National Trade Union Congress became divided
whenever there was a division in the ranks of the Congress Party. The
communist union movement also became divided because of divisions
in the party.

Second, union unity suffered because of political polarization. In In-
dia, the public sector suffers most if the ruling party in a state is different
from the party ruling at the center. The state government machinery
has often been used to take on the central public sector in an attempt to
settle scores with the central government. This has been possible be-
cause in most cases, with the exception of such sectors as banking,
insurance, atomic energy, space, petroleum, oil field, railway, and
mining/quarrying, the state government is the appropriate authority for
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enforcing labor laws and maintaining labor relations and law and order.
Not infrequently, labor relations issues also become law-and-order
problems. By delaying action or using discretion rather unwisely, gov-
ernments at both central and state levels have enormous power to influ-
ence the dynamics at the local/enterprise/establishment level.

Third, in the context of liberalization and globalization, having their
own party in power is becoming a liability for unions because political
parties of all ideological hues tend to follow policies of wooing investors
and encouraging cost-based competition, and workers bear the brunt of
those neoliberal policies.

Source: C. S. Venkata Ratnam and Anil Verma, “Employment Relations in
India,” in International & Comparative Employment Relations: Globalisation and
Change, 5th ed., ed. Greg J. Bamber, Russell D. Lansbury, and Nick Wailes
(Australia: Allen & Unwin, 2011), 333-334.

Democratization The labor movement has played key roles in the intro-
duction or deepening of democracy in a number of emerging countries.
(A similar role was played in a number of European countries in earlier peri-
ods.) Events in South Africa and Korea are described in boxes 2.3 and 2.4
below. A common theme in these and other countries is that the lJabor move-
ment and unions often have aligned with student groups and other active
members of civil society and in the process have propelled democracy. In the
case of South Africa, pressure from these groups helped end apartheid. This
leads many to question what will happen if union membership continues to
decline, possibly to the point that the political influence of unions is greatly
weakened. What forces or social groups, if any, will then replace the positive
contribution unions make as a defender and proponent of democracy?

BOX 2.3

The Role of Unions and Labor Protests in Bringing
an End to Apartheid in South Africa

Apartheid was a racial segregation system enforced by the South African
government from 1948 to 1994. Under apartheid, the rights of black
and mixed-race South Africans were severely restricted. The National
Party controlled the economic and social systems of South Africa during
the apartheid period.
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Founded in 1912, the African National Congress (ANC) was a major
force of opposition to the apartheid system. Throughout the first forty
years of resistance, the ANC focused on using legal tactics and nonvio-
lent direct action as its method of protest. However, the perseverance of
apartheid even in the face of these tactics led the ANC to shift to advo-
cating violent resistance activities, such as bombings of government fa-
cilities, as long as these tactics avoided civilian deaths. Then labor
protests emerged as a key challenge to apartheid. Black trade unions and
eventually trade unions that organized white workers led these protests.

During apartheid, the government sought cheap labor on mines and
farms, which led to the formation of a migrant labor system among the
black population and a set of laws reserving specific and separate job sets
for workers based on race. In response to such legislation, unions such as
the South African Congress of Trade Unions (SACTU) emerged in the
1960s, only to be brutally oppressed by the state. However, in the late
1960s, leaders of the Black Consciousness Movement, who realized the
potential of union activity, joined with unions to take more aggressive
actions to try to bring an end to apartheid.

A turning point came in 1973 at a large industrial complex in Dur-
ban, South Africa. On January 9, all 2,000 workers at the Coronation
Brick and Tile plant went on strike, demanding wage increases and pre-
senting an elected committee to negotiate with management. The re-
sulting wage settlement spurred widespread union activity throughout
the city of Durbin and then in many parts of South Africa. Transport
and then municipal workers followed suit, and within one month,
30,000 workers in Durban were on strike. The apartheid system, which
depended on black labor to keep its economy running, was facing a seri-
ous challenge to its continuation for the first time.

The Durban-inspired strike wave led to the establishment of several
large trade union federations, including the Federation of South African
Trade Unions (FOSATU) and the Congress of South African Trade
Unions (COSATU). Subsequent strikes organized by these federations
led the South African government to launch investigations of wage lev-
els and eventually to pass amendments to the Labour Relations Act,
which defined unfair Jabor practices-and permitted the legal formation
of black trade unions.

Significantly, worker militancy was based in the manufacturing, com-
merce, construction, transport, and communication sectors. These sec-
tors were the most feasible to organize because the rising cost of white
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labor meant that employers were increasingly dependent upon black
African workers. On the whole, the manufacturing and service indus-
tries constituted the highest-paid sectors in the economy, reflecting the
developing power and strategic location of black semi-skilled labor.
Meanwhile, because Colored and Indian working-class minorities were
incorporated into the labor relations system (albeit as racial subordi-
nates), the newly emerging democratic trade unions premised their ini-
tial growth upon the organization of African labor.

Although the new unions faced severe repression and were always
challenged by the availability of a mass of surplus labor because of a very
high level of unemployment among black workers, they managed to
survive, grow, formalize, make wage gains, and erode the foundations
of despotisin in the workplace.

The apartheid regime faced a severe challenge to its authority in
1973, when the United Nations General Assembly denounced apart-
heid, followed by a vote of the UN Security Council to impose an
embargo on the sale of arms to South Africa in 1976. Facing growing
international pressures, the National Party instituted several reforms,
and in 1994 a new constitution was adopted that enfranchised blacks
and other nonwhite racial groups through democratic elections. A key
step in the final end of apartheid was the release from prison of Nelson
Mandela, a leader of the anti-apartheid movement, who became the
head of the first post-apartheid democratically elected government. Al-
though Mandela had been imprisoned for twenty-seven years, he was
able to live a long and highly influential life (he died at age 94 in 2013).

Although many factors contributed to the ending of apartheid, it
is clear that unions and labor protests contributed much to this
transformation.

Sources: ““Apartheid,” History.com, http://www history.com/topics/apartheid;
Lester Kurtz, “The Anti-Apartheid Struggle in South Africa (1912-92),” In-
ternational Center on Nonviolent Conflict, June 2010.

BOX 2.4

The Role of Korean Unions in Democratization
and Political Change

The post—World War II history of Korea was marked by authoritarian
rule by governments in league with the military. Nevertheless, violent
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political protests erupted periodically to challenge that rule. Labor
unions have played leading roles in those political protests. In 1960,
trade unions played an important part in the violent protests that culmi-
nated in the fall of the government of Syngman Rhee. Later, in 1980,
violent protests again swept the country as workers demanded workers’
and union rights and improved wages and working conditions. In 1987,
Roh Tae-Woo, the ruling Democratic Justice Party’s presidential candi-
date (and eventual victor in a subsequent election) pledged his support
for popular elections to determine a new president of the Republic of
Korea. The subsequent democratization process unleashed popular pro-
tests and demands among Koreans, particularly in the trade union
movement.

A massive strike wave followed, along with a rapid rise in union
membership. On May 2, 1990, for example, there were violent protests
in the port city of Ulsan when 30,000 workers from affiliated Hyundai
companies held rallies at work sites to protest a massive police raid that
had occurred earlier on strikers at the Hyundai Heavy Industries
Company.

Workers’ protests were in part directed at existing trade unions and
union leaders. Although an array of unions was affiliated with the Ko-
rean Confederation of Trade Unions, protesting workers opposed the
complicity that had existed between these unions and the government
and employers. Workers not only demanded higher wages and better
working conditions but also sought procedures that would allow the
emergence of unions that were independent from government and
managerial dominance.

The protest wave cooled down in the early 1990s, but then another
wave of labor protest occurred in early 1997, spurred by government
efforts to change Korea’s labor laws in order to bring more flexibility to
the labor market and address problems related to international competi-
tion that had begun to surface.

Labor protests erupted in January 1997 after a secret session of the
National Assembly (held without the elected members of the opposition
parties and with the support of the president of Korea) imposed a harsh
bill that, among other things, made it easier for firms to lay off employ-
ees. A three-week strike wave followed with strikes concentrated among
workers at large firms, including Hyundai Motor Car Company. The
strike wave cooled and was followed by months of negotiations that
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often took place behind-the scenes. These negotiations led to a new la-
bor law bill that was adopted in March 1997 with the support of the
opposition and the government. In recent years, changes to labor laws
in Korea have included legalization of collective negotiations for public
school teachers and the creation of an unemployment fund. As discussed
in chapter 9, Korea has also witnessed a sharp rise in the number of ir-
regular and nonstandard workers in recent years. While the labor move-
ment has not been happy with all of these developments, unions have
tried to influence events through normal democratic political channels.

Sources: Wonduck Lee and Joohee Lee, “Will the Model of Uncoordinated
Decentralization Persist? Changes in Korean Industrial Relations after the Fi-
nancial Crisis,” in The New Structure of Labor Relations: Tripartism and Decentral-
ization, ed. H, Katz, W. Lee, and J. Lee (Ithaca, N.Y.: Cornell University
Press, 2003), 143—~165; and Byoung-Hoon Lee, “Employment Relations in
South Korea,” in International & Comparative Employment Relations: Globalisation
and Change, 5th ed., ed. GregJ. Bamber, Russell D. Lansbury, and Nick Wailes
(Australia: Allen & Unwin, 2011), 281-306.

Another critical role that unions play in emerging countries is their efforts
to promote favorable social protections and labor rights. In recent years, as
unions have come to realize the importance of informal sector workers for
economic activity and development and the harsh working conditions in that
sector, some unions have increased their efforts to organize and represent
workers in that sector. And as discussed more fully in chapter 11, union ef-
forts here often link with the efforts of various NGOs and self-help workers’
organizations. See especially box 11.7, which describes several NGOs operat-
ing in India that have taken on some union-type activities, for example, by
negotiating for wage increases while also pressing governments for basic social
benefits and reforms.

EMPLOYERS

Employers and the business community also take actions that shape and influ-
ence the course of labor relations in emerging countries. Employers can exert
this influence through political lobbying of governments that is done on an
individual and personal level, in some cases facilitated by family ties, or
through employer associations. These associations include industry or trade
associations or chambers of commerce. In some countries employers or seg-
ments of the business community are supporters of a particular political party.
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The business community typically looks to governments to promote trade
and markets and to take actions that favor employers through tax policies or
expenditures. Employers generally prefer laws and regulations that make it dif-
ficult for unions to organize and limit the rights of any unions that do exist.

Employers in some countries use their power to suppress union formation
and limit union power. In Mexico, for example, “protection contracts” are
common. These are agreements between employers and employer-dominated
unions that provide minimal protection for workers covered by a contract
and discourage the formation of independent unions.'

Employers also typically prefer that governments make only limited efforts
to raise wages and improve working conditions and commonly use their po-
litical influence toward these ends. Employers can also hire contract or tem-
porary workers to undermine existing unions or decrease interest in union
formation, as those workers often are hard to enlist as union members because
of the unstable nature of their employment and fear of reprisals.

However, as discussed more fully in chapter 12, some employers have
come to appreciate that improvements in working conditions and in workers’
and union rights can be part of an economic development strategy that is ori-
ented toward creating a highly skilled and motivated work force and is linked
to business strategies that are based on using sophisticated technologies and
producing high-quality goods.

TRIPARTITE INTERACTIONS BETWEEN
GOVERNMENT, LABOR, AND MANAGEMENT

In some countries and at some moments there has been one form or another
of tripartite discussions involving representatives of government, labor, and
management. Often the central focus of these tripartite discussions is wages,
although at times discussions have included labor laws and other social and
economic policy issues and reforms. Box 2.5 highlights the history of tripar-
tite discussions in India. In chapter 12, we look at other examples of how
tripartite discussions have addressed economic development policies.

BOX 2.5

Tripartite Discussions in India about
National Economic and Wage Policy

During his speech to the 2013 Indian Labor Conference, Indian prime
minister Manmohan Singh proclaimed that “further dialogue with
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Trade Union leaders appears necessary, including tripartite discussions.
We have set up a Group of Ministers under the Finance Minister to go
into the whole gamut of demands raised by the Trade Unions.” This
affirmation of tripartite discussions between the Indian federal govern-
ment, state governments, and trade unions signifies the importance of
tripartite discussions in the Indian labor movement. This has been the
case since the first days of independence in 1947.

In 1948, the Indian Parliament passed the Minimum Wages Act,
which set up India’s first government-sanctioned tripartite committee,
the Committee on Fair Wage. This committee consisted of representa-
tives of the government (which at the time was led by the Indian Na-
tional Congress Party) and the Central Trade Union Organizations

39

(CTUO) and was formed to establish wage structures in the country by’

introducing public policies about living wages, minimum wages, re-
gional minimum wages, and wage fixation. Prior to 1948, representa-
tives of the Indian National Congress had formed the Standing Labor
Committee and had held three Tripartite Labor Conferences, in 1943,
1944, and 1946. Although India was still under British sovereignty and
these conferences were not sanctioned by the government, many of the
issues that were addressed by the Minimum Wages Act of 1948, such as
the establishment of state and regional wage boards for the purpose of
regulating wages in different industries, were first discussed in the pre-
1947 Standing Labor Committee.

After the passage of the Minimum Wages Act, the next most signifi-
cant Indian labor conference occurred in 1957. During these proceed-
ings, the Congress Party and the CTUO revised the Minimum Wages
Act by specifying that 20 percent of any total regional minimum wage
must be sufficient to cover workers’ fuel, lighting, and other miscella-
neous expenses and that the wage should cover the price of housing as
determined by the government’s Industrial Housing Scheme. One as-
pect that is unique to the Indian government’s labor relations policies
with regard to tripartite discussions is that since India has over 2,000
ethnic groups, India tends to hold regional tripartite discussions that en-
compass states with similar demographics, religious groups, and econo-
mies rather than overarching federal policies. For example, in the 1985
labor conference report, the government and labor leaders agreed to
form the Regional Labor Ministers’ Conference, which “made a num-
ber of recommendations which include reduction in disparities in mini-

' mum wages in different states of a region, setting up inter-state
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Coordination Council, consultation with neighboring states while fix-
ing/revising minimum wages etc.” Five regional committees constitute
the Regional Labor Minister’s Conference and represent all twenty-
eight states and seven territories.

A recent example of tripartite discussions in India is the discussion at
the 2007 Indian labor conference of ILO Convention 188, which deals
with increasing, safeguarding, and expanding safety and health practices
for all workers in the fishing and maritime industry. To facilitate ratifica-
tion of the convention, the Task Force for the Gap Analysis of Work in
the Fishing Sector Convention was formed, which set policy workshops
between workers in the fishing industry, union leaders, nongovernmen-
tal organizations, and representatives of the Ministry of Labour & Em-
ployment and the Ministry of Agriculture. After the task force did
research and took in the input of all those who would be affected by the
increased regulations for fishing work that make up Convention 188,
the Indian government ratified the convention in 2009.

Another recent example of a tripattite discussion in India was the
2010 National Trade Union Conference on the Ratification of the ILO
Core Labour Standards. During this tripartite discussion between the
Indian National Congress, major central trade union organizations in
India, and global union federations (international organizations of trade
unions in specific industries), the unions lobbied the federal government
to ratify conventions 138 and 182, which deal with the elimination of
child labor and federal government enforcement of child labor laws in
villages and less industrialized areas, where federal enforcement is lack-
ing. This tripartite discussion is a clear example of trade unions and lead-
ers in the labor movement using resolutions and conventions of the ILO
to Jobby and compromise with the government in making political and
economic changes. Additionally, the trade unions sought to persuade
Parliament to implement the UN’s Millennium Goal 2, which seeks to
increase the rate of children attending primary school in the developing
wortld from 82 percent to 90 percent.

Sources: Manmohan Singh, “PM’s Address at 45th Session of the Indian Labour
Conference,” May 17, 2013, http://pib.nic.in/newsite/PrintR elease.aspx?
relid=96045; “Minimum Wages Act, “1948,” http://labour.nic.in/upload/
uploadfiles/files/Divisions/wage_cell/4fd9bebab42a0mwact.pdf; “Thirty Sixth
Session of the Tripartite Committee on Conventions,” New Delhi, Septem-
ber 25, 2012, Government of India, Ministry of Labour and Employment,
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http://labour.gov.in/upload/uploadfiles/files/latest_update/what_new/5056a
62160211Agendaof36thCOCNIC.pdf; “Conference Resolution,” National
Trade Union Conference on the Ratification of ILO Core Labour Standards,
August 24-26, 2012, New Delhi, http://www.ilo.org/wcmsp5/groups/
public/---ed_dialogue/~--actrav/documents/publication/wems_145074.pdf.

BRIEF DESCRIPTIONS OF THE LABOR
RELATIONS SYSTEMS AND KEY
CONTEMPORARY ISSUES IN BRAZIL, CHINA,
INDIA, AND SOUTH AFRICA

The sections that follow provide brief descriptions of the key features of the
labor relations systems in Brazil, China, India, and South Africa and highlight
the key issues that have surfaced in those countries. It is, of course, difficult to
accurately summarize these complex labor relations systems. Readers can find
more complete descriptions of the systems and contemporary issues in the
sources provided at the end of this chapter. Readers also may find it useful to
revisit these summaries when a specific current issue or event is discussed in
later sections of this book.

Brazil

The end of the military dictatorship and the enactment of the 1988 constitu-
tion ushered in the contemporary era in Brazilian employment relations.” The
key change for Brazilian labor relations was that the state no longer signifi-
cantly intervened in the internal affairs of unions, as it had in the past.

Following the return to democracy after 1988, the new constitution of
Brazil and the labor code granted private and public sector workers the right
to form trade unions (with the exception of the members of the military, uni-
formed police, firefighters, and some other state employees). Public sector
workers could organize and, with certain limitations, strike. Labor reforms
gave job security to union leaders, reduced the maximum work week from
48 to 44 hours, increased overtime pay from 20 to 50 percent, and added
profit-sharing provisions to the human resource practices of firms. There was
a growth in union membership after these constitutional reforms. Most of the
new union members were civil servants who had previously been prohibited
from forming unions. This growth in membership was accompanied by a
significant increase in the number of unions, reflecting a growing fragmenta-
tion of the union movement.
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At the same time, core aspects of the traditional Brazilian corporatist-style
labor relations system remained unchanged and continue to this day. These
include limits on union formation to one union per economic activity per
territorial unit and a union tax that requires all workers in the unionized eco-
nomic or sectoral category (e.g., metal workers, chemical workers) to pay a
union tax regardless of whether they are union members. A portion of this
union tax is paid to union federations and confederations. Some unions re-
fused to accept the income from the union tax, preferring instead to rely ex-
clusively on voluntary union membership dues.

Several efforts have been made since the early 1990s to promote tripartite
negotiations involving representatives of the government, management, and
unions, but none of these efforts have had significant or lasting effects. In the
first decade of the twenty-first century, tripartite discussions were also used to
promote labor law reform during the presidency of Luiz Inicio Lula da Silva,
a former union leader. However, in these discussions major divisions emerged,
not only between employers and the unions but also between the unions. For
example, unions were divided about whether to reform the “union exclusiv-
ity” rule that allowed only one union per sector and per territory. Some
unions had gained representation rights several decades earlier in key sectors
and firms, and as their membership levels declined, they saw any change to
the law as detrimental to their interests, since they stood to lose representation
rights.

Trade unions in Brazil have maintained their membership strength over
the last decades and have enjoyed increased political influence as the Workers’
Party entered its third term in office in 2011 with President Dilma Rousseff.
The overall rate of unionization has held steady at around 18-21 percent
of the work force. Approximately twice this number of workers is covered
by collective bargaining agreements. While overall the unionization rate has
remained steady, the rate of unionization in the manufacturing sector has
been in decline. In contrast, public sector unionism has risen since the enact-
ment of the 1988 constitution. At the same time, there has been a growth
in national trade union centers and a proliferation of small unions and unions
that remain outside the purview of the country’s main labor confedera-
tions. These developments have contributed to a fragmentation of the labor
movement.

Yet behind these general trends, the neoliberal reforms that began in the
1990s, notably privatization and economic openness, have transformed and
weakened the Brazilian labor movement. In particular, increased market lib-
eralization and industrial restructuring significantly affected the geography of
industrial production in Brazil. Many major new plants that were built in the




Labor, Management, and Government Interactions 43

1990s and early 2000s were situated outside the core industrial district of
greater Sio Paulo, in regions where unions were weaker and wages were
lower.

China

.
China’s economic reforms, now in their fourth decade, have transformed the
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i country from a planned economy to a mixed economy in which elements of
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both market mechanisms and central planning remain prevalent.> While mar-
ket mechanisms have become increasingly important in resource allocation,
the state still plays a critical role in economic coordination, and its role has
even been strengthened since the 2008 global financial crisis.

. Market-oriented reforms have significantly changed China’s employment
structure. In contrast to a significant decline in employment in the agricultural

sector, employment in the industry and service sectors has sharply increased
(see table 2.1). Employment in state-owned enterprises has dropped from
60.4 percent of total formal employment in 1978 to 14.5 percent in 2010,
whereas employment in the private sector, including private-owned enter-
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prises, foreign-invested enterprises, and township and village enterprises, has
rapidly increased.

Along with the change in the employment structure there has been a trans-
formation in labor relations in China. Under the planned economy, the Chi-
nese labor relations system was extremely rigid and centralized. In general,
workers in state-owned enterprises and collective-owned enterprises enjoyed
lifetime employment, egalitarian wages, and cradle-to-grave welfare benefits
that provided free housing, medical benefits, pensions, and various social and
entertainment needs. Over the last three decades, however, the so-called iron
rice bowl has gradually been smashed. First, there has been a change from
lifetime to contract-based employment. Management now has the autonomy
to hire and fire employees, though legal procedures have to be followed and
there are still significant limits on large-scale dismissals in state-owned enter-
prises. Second, the state-administered reward system has been moving toward
full autonomy of management in terms of wages. Although the state still in-
tends to influence wage levels and wage growth at the macroeconomic level
and in state-owned enterprises, this influence has been declining. Third, con-
tributory social insurance schemes, including pensions; medical, unemploy-
ment, work injury, and maternity insurance; and housing funds, have been
introduced to replace the former cradle-to-grave welfare system. However,
these benefit schemes have been introduced to varying degrees across sectors
and regions, and a huge number of workers—especially migrant workers—do
not receive social benefits.
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The All-China Federation of Trade Unions (ACFTU), the single official
union in China, has a pyramidal top-down structure consisting of three tiers:
the national, regional, and primary levels. At the bottom level, primary unions
are organized according to the principle of enterprise unionism, while re-
gional level unions are set up both along industrial lines and within geograph-
ical boundaries, in a structure that parallels that of the government
administration. Trade unions at all levels are under the leadership of the Com-
munist Party, and this structure has largely remained unchanged since the
1950s. The ACFTU plays a dual role; it represents the interests of both the
state and labor. At the workplace, unions traditionally perform two functions:
they promote production and deal with social welfare issues.

The Chinese labor dispute resolution system is characterized by “media-
tion, arbitration, and two trials.” When a labor dispute arises, the parties may
bring the case before the enterprise labor dispute mediation committee. The
second stage is arbitration, which is mandatory before the case can go before
a court. If either party is dissatisfied with the arbitral award, he or she may
enter the third stage and bring the case to a court unless the case is of a certain
type (e.g., claims for a small amount of unpaid wages). If either party is dis-
satisfied with the court verdict, they may appeal to a higher court, whose
verdict 1s final.

The number of labor dispute cases brought to arbitration sharply increased
after the 2008 labor law reform. Voluntary mediation has been emphasized as
the preferred method of resolving labor disputes by the government. More
mediation organizations have been established, especially at the community
level, and the mediation function of regional union federations has been sig-
nificantly strengthened.

India

India has long had an interventionist state. This is codified in the key labor
relations law in India, the Industrial Disputes Act of 1947. Under this law, the
state can prohibit even a legal strike and refer any industrial dispute to com-
pulsory arbitration or adjudication without the consent of employers or
unions. However, following the balance-of-payment crisis in 1991, the gov-
ernment of India embarked upon economic reforms that shifted the focus
in national economic policies from import substitution to exports.* The eco-
nomic policies of liberalization, privatization, and globalization marked a
new beginning for the Indian economy, which up to that point had been
based on an inward-looking socialist-style import substitution strategy. This
shift in economic policies has been successful. The country’s GDP growth
increased from a low rate of increase of 2-3 percent per year before the 1980s
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to an average of 8 percent per year for a decade and half starting in the early
1990s.

The trade union movement in India is highly fragmented. Until the 1980s,
most trade unions in India were affiliated with a political party through a na-
tional federation (these are also known as central trade union organizations).
For instance, the Indian National Trade Union Congress is affiliated with the
Congress Party while the All India Trade Union Congress is affiliated with
the Communist Party of India.

There are about 400 million workers in the Indian labor market. Of these,
only about 7 percent are employed in the formal sector. The remaining 93
percent are employed in agriculture or in small- and medium-size enterprises
n the informal sector of the economy. Historically, politically affiliated unions
have shown little or no interest in organizing workers in the informal sector
and have concentrated their resources on organizing and representing work-
ers in the formal sector in both the public and private sectors. In recent years,
many workers in the informal sector or those employed as casual and contract
workers in the formal sector have formed their own politically independent
unions, sometimes with the help of nongovernmental organizations (see
box 11.7).

Of the total labor force of around 400 million in India, about 28 million are
employed in the public sector and are covered by various pay commissions
that decide on their wage levels. The commissions are government appointed
and hear representations from employer associations and trade unions. Thus,
negotiations over wages in the public sector in India take place within the
limits and terms set by the pay awards sanctioned by the pay commissions.

The average duration of collective agreements in the public sector is now
around ten years. In the private sector, however, collective agreements usu-
ally last two or three years. In some sectors of the economy, negotiations over
wages and conditions of work take place at the industry or sector levels. For
example, banking and insurance, ports and docks, and coal mining all have
industry-level collective negotiations.

South Africa

The early history of labor relations in South Africa was heavily influenced by
the apartheid system, which kept blacks and mixed-race people politically
disenfranchised and out of skilled and higher-paying jobs.’ By 1994, however,
the democratic union movement had established itself as a major force in
the Jabor relations system in South Africa. The country’s 201 registered
unions had a membership of 2.89 million, and 50 unregistered unions had a
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membership of 528,000 workers, bringing the total union membership to 3.2
million, or 27 percent of the economically active population. COSATU, by
far the largest union confederation, had some 15 affiliate unions and 1,317,496
members (compared to some 400,000 at its inception in 1985). The second
large union confederation was the National African Congress of Trade
Unions, which had around 327,600 members in eighteen affiliates and was
aligned with a political party (the Pan-Africanist Congress) whose internal
struggles had reduced its influence. Three other union confederations (the
Federation of Salaried Staft Associations, the Federation of Independent Trade
Unions, and the South African Confederation of Labour), represent a mix of
white-collar unions, white unions, and long-established craft unions and ac-
count for a large proportion of the remainder of trade union membership.

South Africa’s Labour Relations Act of 1995 (LR A) sought to replace the
adversarial culture that had characterized labor relations with a new policy of
codetermination that had five key features. First, it brought all employees to-
gether in a single system that provided for collective bargaining that would
take place in bargaining councils. These were to replace the industrial coun-
cils that had been established in 1924 to serve as forums for bargaining at the
industry level but had barred labor unions with black members from
participating.

Critically, such participation enabled the new unions to have a say in work-
ing conditions throughout an entire industry, even covering employers with
whom no formal recognition agreement had been concluded and/or factories
where a union had little presence. Importantly, the LRA extended the right
to participate in bargaining councils to farm, domestic, and public employees;
under the industrial council system, these workers had been excluded.

Second, the LR A promoted collective bargaining by guaranteeing rights to
unions in the workplace, such as giving them with access to employer prem-
ises, granting them the right to meet and the facilities to do so, and allowing
them to have closed shops (compulsory union membership agreements) un-
der certain conditions. It also compelled employers to disclose information
relevant to collective bargaining to unions that represented the majority of
workers in a workplace. In addition, the act protected the right of employees
to strike, picket, and engage in sympathy strikes, although it also introduced
compulsory procedures and timetables for dispute resolution.

The LRA also sought to promote centralized bargaining and a coherent
system of bargaining councils. Key to these goals was the extension of collec-
tive agreements to all firms and workers in an industry, for otherwise agree-
ments could be undermined by nonparticipating employers. Accordingly, the
minister of labor was bound by the act to extend an agreement at the request
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Table 2.2. Number of trade unions and trade union membership in South Africa, 1994-2010
(selected years)

Number of Total trade union membership Registered trade union members
Year registered unions (in registered unions) as a proportion of total workers
1994 213 (2,470,481) 31.0
2,980,481
2000 464 3,552,113 29.0
2005 n.a. 3,112,000 25.3
2010 200 3,057,772 23.3

Source: Adapted from a table in Roger Southall, “South Africa,” in Comparative Employment Relations in the
Global Economy, ed. C. Frege and J. Kelly (New York: Routledge, 2013).

of a council to all firms and workers in an industry if the agreement met cer-
tain requirements, notably that the concerned parties covered a majority of
employers and employees.

Nonetheless, despite the strong thrust of the LRA in favor of centralized
bargaining, the number of bargaining councils has steadily diminished, from
seventy-seven in 1996 to forty-seven in 2010. This is despite the establish-
ment of five councils in the public sector (which previously had been outside
the system) and a small number of new councils in the private sector. Man-
agement increasingly favors decentralized bargaining in South Africa. The
growth of informal employment has also served to undermine various coun-
cils and contributed to decentralization in bargaining.

Events at the Martkana mines in 2012, when police opened fire on striking
miners, killing thirty-four and wounding seventy, illustrated well many of the
recent tensions in the South African labor relations system. The unofficial
strike at the Lonmin mine involved some 3,000 workers. Workers had de-
manded a pay increase of up to 50 percent, a demand was well in excess of an
existing agreement already in place between COSATU’s National Union of
Mineworkers (NUM) and Lonmin and was reflective of a far more general-
ized sense of workers’ discontent with wages and working conditions that
reached across the entire platinum mining belt.

Crucially, it appears that the NUM had lost the confidence of the workers,
who had repudiated the pleas of union representatives who were sent to ne-
gotiate with them about returning to work. Into its place stepped the leader-
ship of the Association of Mineworkers and Construction Union (AMCU), a
breakaway union from the NUM that was not recognized by the employer
and that pushed its way forward as the workers’ representative. The volatility
of the situation, which was compounded by strikers’ violence against those
who wanted to work and against NUM officials, was ratcheted up by the
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initial refusal of the employer, the NUM, and the government to talk to the
AMCU, arguing that it Jacked formal status.

Ultimately, however, in the aftermath of the shooting, the impasse gave
way to concession, and eventually—some six weeks after it had begun—the
strike was brought to a close Whgn Lonmin conceded a hefty 22 percent pay
increase after negotiations involving both the AMCU and the NUM. How-
ever, this agreement failed to prevent labor unrest from spreading rapidly, and
employers, unions, and the government alike scrambled to douse fires
throughout the mining sector.

Marikana appears to represent a major challenge to the established labor
relations system. First, it indicated the development of a yawning gap be-
tween miners and the leadership of the NUM (its officials were accused of
living comfortably while failing to service the union’s membership). Second,
it exposed an increasing gap between workers and the ANC in government;
the latter’s leaders were accused of siding with management and being careless
of their core constituency. Third, it raised major questions about the role of
the police, who were widely accused of reverting to an apartheid-style reli-
ance upon brute violence on behalf of the state. Finally, it posed serious prob-
lems for employers, who were ambivalent about the strike’s consequences.
The Marikana strike was cited by some advocates as a good reason to over-
haul the LR A and for the employers to be given the right to negotiate with
minority unions alongside majority ones, a call that some unions opposed.

Summary

This chapter has provided an overview of how labor, management, and gov-
ernments interact in emerging countries. Even though these interactions are
heavily influenced by the historical and political traditions in each country,
some common themes arise. A key issue that underpins labor, management,
and government interactions in emerging countries is the fact that how to
create and sustain more democratic and stable labor relations is a major politi-
cal and economic issue in these countries. While in some countries unions
have been dominated by governments or sharply limited in their influence,
history suggests that the outlawing of truly independent unions (i.e., unions
that are free from the dominance of governments or employers) does not
eliminate labor conflict and in some ways only postpones and intensifies it. In
the end, all countries are forced to wrestle with how to structure labor rela-
tions in a way that provides workers with enough representation to satisfy
them while also maintaining social stability and economic growth. We return
to these policy issues in chapter 12.
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This chapter has also provided summary descriptions of the labor relations
systems that operate in Brazil, China, India, and South Africa. Readers may
find it useful to refer back to these summary descriptions when issues or ex-
amples related to these specific countries appear later in the text. For now our
task is to more fully describe how a labor relations system works and the vari-
ous forces and factors that shape its evolution. We begin by examining the
laws and legal systems that shape labor relations in emerging countries.

Related Web Sites

“About the World Bank”: http://www.worldbank.org/en/about
“About the IMF”: http://www.imf org/external/about.htm

“Labor Rights in Mexico”: http://www.usleap.org/usleap-campaigns/labor-rights
-mexico

“Organizational Structure of the All-China Federation of Trade Unions”: http://
english.acftu.org/template/10002/file jsprcid=648&aid=213

Discussion Questions

1. What is meant by the term “incorporation” and how does such
incorporation affect labor relations?

2. Give an example of how the labor movement helped promote
democracy in a particular country.

3. What are some of the ways governments commonly affect labor
relations in emerging countries?

4. How do employers and the business community influence the course
of labor relations in emerging countries?

Suggested Supplemental Readings

Anner, Mark. Solidarity Transformed: Labor's Responses to Globalization and Crisis in
Latin America. Tthaca, N.Y.: Cornell University Press, 2011.

Bamber, Greg]., Russell D. Lansbury, and Nick Wailes, eds. International & Compara-
tive Employment Relations: Globalization and Change. 5th ed. Australia: Allen & Un-
win, 2011.

Frege, Carola, and John Kelly, eds. Comparative Employment Relations in the Global
Economy. New York: Routledge, 2013. .
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<» The Law and Legal Systems

THE ROLE AND IMPORTANCE OF
THE LAW AND LEGAL SYSTEM

This chapter examines how legal systems and the law influence labor rela-
tions. The law is a primary mechanism through which governments affect and
regulate the conduct of labor relations. We focus on both collective labor law,
which regulates unions and collective negotiations (what is referred to as labor
law in the United States), and individual labor law, which regulates individual
employment contracts and establishes employment standards (what is referred
to as employment law in the United States).

Legal systems are primarily national in scope, since the ability to enact and
enforce laws is a basic function of a sovereign state. As a result, the primary
reference point for understanding the impact of law on labor relations is the
specific laws of the country in question. However, in recent decades interna-
tional labor law has also assumed increased prominence in labor relations.
Labor law is important both for regulating the process of union formation and
establishing collective negotiations (this is referred to as the constitutive func-
tion of labor law) and for regulating and influencing the relative bargaining
power of the parties (this is referred to as the power-broker function of labor
law). In this chapter we will examine both the constitutive and the power-
broker functions of labor law and consider how law operates across the three-
tiered framework of labor relations.

SOURCES OF LEGAL SYSTEMS AND THE LAW

As a function of its national sovereignty, each country establishes its own sys-
tem of laws to govern its territory, its population, and the economic activity
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that occurs within its boundaries. The foundation of legal systems in most
countries is a written constitution (the British concept of an unwritten consti-
tution of historical conventions, understandings, and past practices is the most
famous exception to this). Constitutional law establishes the system of gov-
ernment for a country and commonly enunciates the foundational individual
and (in some countries) social rights of its citizens. While constitutional law
provides the broad structure of the legal system, specific statutes or legal codes
provide the more detailed labor laws that govern the relationship between
employers and employees. Within this system of statutes or codes, the com-
plexity and range of issues of labor relations typically require further elabora-
tion through more specific regulations and decisions of courts, tribunals, and
administrative agencies. These substantive laws are enforced by various actors,
including the courts, government officials such as labor ministry officials and
inspectors, and private parties such as lawyers, unions, and NGOs. All of these
elements combine to form the labor law system of a country that the actors in
the labor relations system must understand and operate within.

Legal systems can be divided into two broad categories: common law sys-
tems and civil systems. Common law systems trace their origin to the British
legal system and are found in countries that were historically part of the Brit-
ish Empire, such as the United States, Australia, and India. Common law
systems are premised on judicial interpretation of the law based on precedents
of decisions in past cases. The original English common law developed prior
to and in the absence of statutes. Even as statutes came to be enacted in many
areas, common law rules based on case law continue to be important. For
example, in the United States the common law test continues to be the de-
fault rule for determining employment status under most statutes.

Civil law systems trace their origin to Roman law and (more recently) to
the Napoleonic Code, which was adopted widely in continental European
countries and their colonies during the nineteenth century. Civil law systems
are premised on general codes of law that govern economic and social activ-
ity. Under a civil law system, the role of the judge is to decide a case by direct
reference to and application of the legal code instead of basing decisions on
precedents from past cases, as in the common law systems.

In addition to the broad differences between common law and civil law
systems, national labor law systems reflect the specific history and influences
of individual countries. For example, Japan became a civil law system in the
1890s when it adopted a new civil code explicitly modeled on the German
civil code, which was in turn based on the Napoleonic Code. Subsequently,
elements based on U.S. labor law were introduced into Japanese labor law in

the late 1940s during the period of U.S. occupation following World War 1.
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By contrast, India has a legal system based on common law because of the
influence of its long period of British rule. Even though it has been over half
a century since India gained its independence, current Indian labor law in-
cludes elements that reflect the legacy of labor law from the colonial period.
We also see similarities in labor law systems in different regions of the world.
For example, the systems of labor law in the countries of South and Central
America have many similarities, due in part to the legacy of their common
Spanish and Portuguese colonial histories but also due to cultural, economic,
and political links between the countries.

INTERNATIONAL LABOR LAW

A long-standing body of international labor law is composed of generally rec-
ognized principles that have been elaborated primarily through the work of
the International Labour Organization (ILO). This body of labor law has re-
ceived increased attention in recent years as concern has grown about respect
for basic labor rights in an era of globalization and transnational production
chains. International labor law has also become an important component of
regional economic systems such as the European Union or the North Ameri-
can Free Trade Agreement, and it is an element of increasing numbers of bi-
lateral trade agreements between individual countries.

The ILO is the primary international agency tasked with developing inter-
national labor law standards. Originally founded in the 1919 under the League
of Nations, the ILO is now an agency of the United Nations. It is structured
as a tripartite organization with representatives of government, employers,
and organized labor from each of its member countries.

The guiding principles of the ILO were set out in the 1944 Declaration of
Philadelphia, which became part of the constitution of the ILO. The Declara-
tion of Philadelphia echoes the basic principles of the field of industrial rela-
tions that we discussed in chapter 1, including the ideas that

(a) labor is not a commodity;

(b) freed of expression and association are essential to sustained progress;
and

(c) poverty anywhere constitutes a danger to prosperity everywhere.

Central to the work of the ILO is the drafting and promulgation of conven-
tions designed to guide the development of labor laws of its member nations.
The two central conventions for labor relations and collective bargaining are
Convention 87, Freedom of Association and the Right to Organise, and
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Convention 98, Right to Organise and Collective Bargaining. For an ILO
convention to come into force, it must be ratified by the individual member
nations. The degree to which Conventions 87 and 98 have been adopted is
a key marker of the influence of the ILO on the development of national la-
bor law and of the spread of international standards in labor law. One hun-
dred fifty-two countries had ratified Convention 87 by the beginning of
2014 and 163 had ratified Convention 98. Two notable exceptions are the
United States and China; despite their many other differences, neither coun-
try has ratified these two key conventions on labor relations and collective

bargaining.

BOX 3.1
Provisions of ILO Conventions 87 and 98

CONVENTION 87:
PART I. FREEDOM OF ASSOCIATION
Article 1

1. Each Member of the International Labour Organisation for
which this Convention is in force undertakes to give effect to
the following provisions.

Article 2

2. Workers and employers, without distinction whatsoever, shall
have the right to establish and, subject only to the rules of the
organisation concerned, to join organisations of their own
choosing without previous authorization.

Article 3

3. (1) Workers’ and employers’ organisations shall have the right to
draw up their constitutions and rules, to elect their
representatives in full freedom, to organise their administration
and activities and to formulate their programs.

3. (2) The public authorities shall refrain from any interference
which would restrict this right or impede the lawful exercise
thereof.
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PART II. PROTECTION OF THE RIGHT TO ORGANISE
Article 11

11. Each Member of the International Labour Organisation
for which this Convention is in force undertakes to take
all necessary and appropriate measures to ensure that workers
and employers may exercise freely the right to organise.

CONVENTION 98:
Article 1

1. (1) Workers shall enjoy adequate protection against acts of
anti-union discrimination in respect of their employment.

1. (2) Such protection shall apply more particularly in respect of acts-
calculated to—

(a) make the employment of a worker subject to the condition
that he shall not join a union or shall relinquish trade union
membership;

(b) cause the dismissal of or otherwise prejudice a worker by
reason of union membership or because of participation in
union activities outside working hours or, with the consent
of the employer, within working hours.

Article 2

2. (1) Workers’ and employers’ organisations shall enjoy adequate
protection against any acts of interference by each other or each
other’s agents or members in their establishment, functioning or
administration.

2. (2) In particular, acts which are designed to promote the
establishment of workers’ organisations under the domination
of employers or employers’ organisations, or to support
workers’ organisations by financial or other means, with the
object of placing such organisations under the control of
employers or employers’ organisations, shall be deemed to
constitute acts of interference within the meaning of this
Article.
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Sources: ILO Convention 87: Freedom of Association and Protection of
the Right to Organise, http://www.ilo.org/dyn/normlex/en/f2p=NORML
EXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312232:NO;
ILO Convention 98, Right to Organise and Collective Bargaining Conven-
tion, http://www.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:12100:0::
NO:12100:P12100_ILO_CODE:C098.

In 1998, the ILO adopted the Declaration on Fundamental Principles and
Rights at Work. This declaration formally recognized four categories of rights
at work as fundamental workers’ and human rights. They are:

(a) freedom of association and the effective recognition of the right to
collective bargaining;

(b) the elimination of all forms of forced or compulsory labor;

(c) the effective abolition of child labor; and

(d) the elimination of discrimination in respect of employment and
occupation.

The adoption of the declaration has been influential in promoting an inter-
national consensus that these four categories constitute core labor standards
that apply in all countries. Some critics worry that by enunciating these four
specific categories as core labor standards, the ILO is implying that other labor
standards such as minimum wages and workplace health and safety are not
equally fundamental. Others have argued that labor rights other than those
listed in the declaration should also be considered as core labor standards.'

Among the main activities of the ILO is monitoring compliance with in-
ternational labor standards. Individual member nations must make annual re-
ports to the ILO about the measures they have taken to implement its
conventions. In addition, the ILO conducts investigations in response to
complaints of noncompliance with ratified conventions. These investigations
can lead to reports that indicate whether a member country is in violation of
its duties under a convention and, in serious cases, a determination of viola-
tion of treaty obligations. A major limitation of the ILO’s investigations and
monitoring of compliance with international labor standards is the lack of ef-
fective enforcement mechanisms beyond moral suasion and the pressure of
international public opinion. -

In recent years the ILO has begun to experiment with new approaches to
protecting labor rights in emerging countries. One particularly promising ini-
tiative is the ILO’s Better Work program, which provides certification for
factories that comply with labor rights as outlined in ILO conventions. Box
3.2 describes the origins of this program in a pilot project in Cambodia.
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BOX 3.2 %
Better Factories Cambodia

Historically, the economy of Cambodia had been dominated by agri-
culture. However, since the mid-1990s, the country has experienced
rapid industrialization, especially in the garment industry, which is infa-
mous for its sweatshop working conditions. In January 1999, the United
States made an effort to improve working conditions in the garment
industry in Cambodia by providing economic incentives. The U.S.-
Cambodia Textile Agreement established a three-year trade agreement
between the two countries: Cambodia’s garment export quota to the
United States would be increased if the country’s garment factories im-
proved working conditions and furthered compliance with core labor
standards. The ILO was brought in to monitor and evaluate progress in
Cambodian factories.

This agreement led to the ILO Garment Sector Working Conditions
Improvement Project, the objective of which was to reduce poverty
and improve working conditions in the Cambodian apparel industry by
encouraging compliance with 1ILO core labor standards and Cambodian
labor law. Three years later, in 2004, the project was renamed Better
Factories Cambodia (BFC).

BFC has a tripartite structure that includes the representatives of the
Cambodian government, apparel manufacturers, and unions in the
Project Advisory Committee (PAC). The PAC approved a 500-item
checklist that encapsulates decent working conditions and that ILO in-
spectors use to conduct evaluations. Teams of two inspectors arrive un-
announced at voluntarily registered factories and monitor the workplace
for two days. The results are compiled in a report that is subsequently
recorded in an Information Management System (IMS). Manufacturers
are entitled to dispute evaluations. International buyers can than access
reports in the IMS, which enables them to exercise corporate social re-
sponsibility when deciding which factories to use. Semi-annual sum-
mary synthesis reports are publicized that allow all consumers to follow
trends in the Cambodian garment industry.

BFC activities have evolved to include not only monitoring but also
training, advisory services, research, and social change initiatives. Train~
ing is offered to managers to develop their human resources practices
and leadership techniques and to workers to inform them of their rights
in the workplace. Following an inspection, BFC sends out advisors to
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establish Performance Improvement Consultative Committees (P1ICC), )
which are composed of both management and workers and are respon-
sible for formulating a plan for improvement and discussing labor issues.
BFC furnishes stakeholders with research results that explain the impact
of the program. Most recently, the BFC has instituted social change
Initiatives to resolve workplace issues such as fainting and to educate
workers about labor law. These extensions of BFC activities demon- |
strate its objective to not only make factory working conditions safer i
and more humane but also to bolster productivity and job satisfaction. |

In January 2007, the ILO partnered with the International Finance
Corporation to launch the broader Better Work program, building on
the BFC’s experience. Similar to BEC, the objective of Better Work is
to enhance compliance with internationally recognized labor standards
and country-specific labor laws in order to improve working conditions

while at the same time maintaining (and even increasing) productivity
and global competitiveness. Better Work officials assess factory compli-
ance, develop labor-management relations, and engage stakeholders (in-
cluding governments, producers, unions, employees, and buyers) in
improving working conditions. Better Work first operated in the ap-
parel industries of Jordan, Lesotho, and Vietnam. The program has since
been expanded to include Haiti, Indonesia, Nicaragua, and Lesotho.

Although BFC has been hailed as a success, the real effect on garment
workers remains to be determined definitively. Workplace injuries and
illnesses, factory fires, and even building collapses are still common.
Critics point to the ILO’s lack of enforcement. Unlike the U.S.-
Cambodia Textile Agreement, the BFC and Better Work are not di-
rectly linked to specific trade quotas. Instead, these programs rely on
international buyers to contract exclusively with high-compliance fac-
tories. The only incentives for buyers to do so are a sense of social cor-
porate responsibility and whatever consumer pressure can be brought to
bear on their brands.

Source: Axel Marx, Private Standards and Global Governance: Legal and Economic
Perspectives (London: Elgar, 2012).

CONSTITUTIONAL LAW

National constitutions provide the basic structure of government and establish
the legal system in most countries. Constitutional law issues typically focus on
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questions such as election processes, the powers granted to different parts of
the government, and the rights of individual citizens. For labor relations this
may include questions of which branch or level (in federal systems) of gov-
ernment has the power to regulate labor relations and the rights of individual
workers, especially public employees, in relation to the government.

In addition, some countries, particularly those with systems based in civil
law, go further and embed other general social rights, which may include
basic principles of labor law, in their national constitutions. An example of
this approach of including positive social rights in a national constitution i1s
Article 123 of the Mexican constitution, which provides a positive right to
employment: “Every person has the right to dignified and socially useful
work. To achieve this, the creation of jobs and social organization will be
promoted conforming to the law.”

This broad right to employment in Article 123 is followed by a series of
more detailed provisions concerning, among other issues, minimum wages,
the right to organize unions, and protections against unfair dismissal. These
provisions are important for labor relations throughout the economy because
the Mexican constitution applies to private actors, not just to the public sec-
tor. In contrast, in the United States and in most other countries with com-
mon law legal systems, constitutional provisions typically apply only to the
government and other public sector actors, thereby sharply limiting the rele-
vance of constitutional laws for private sector labor relations in these coun-
tries. Another example can be found in Canada, where a Charter of Rights
and Freedoms that includes freedom of association is included in the constitu-
tion. The Canadian Supreme Court used this constitutional protection to re-
verse the attempt of a provincial government to void a collective agreement
with a public employees’ union and impose different terms and conditions of
employment.?

In Brazil, as in a number of other Latin American countries, provisions re-
lated to labor and union rights are included in the national constitution. For
example, Article 8 of the Brazilian constitution provides that “the law may
not require authorization of the State for a union to be founded, except for
authorization for registration with the competent agency, it being forbidden
to the Government the interference and intervention in the union.” These
constitutional provisions provide specific protections against government in-
terference with union activity that cannot be overridden by statutes. How-
ever, this does not mean that complete freedom of association guaranteed by
labor laws exists in Brazil. For example, the union registration system that is
allowed under Article 8 permits a labor law structure that constrains and di-
rects the nature of union organization and activity.



62 CHAPTER 3

COLLECTIVE LABOR LAW

Collective labor law refers to the laws governing unions and collective nego-
tiations in the unionized sector of the economy. Governments regulate unions
and collective negotiations for a number of reasons, including protecting the
right to freedom of association, promoting positive economic development,
and avoiding the negative social and economic consequences of labor rela-
tions problems.

Although the specific rules and structures vary widely across countries, all
collective labor law systems perform two generic functions. Katherine Stone
has described these as the constitutive function and the power-broker func-
tion of labor law.” In its constitutive function, collective labor law provides
the rules for organizing unions and establishing collective bargaining policies.
This includes rules about union membership and internal union activities and
policies that obligate employers to recognize union representation for pur-
poses of collective negotiations. In its power-broker function, collective labor
law establishes rules for conducting collective negotiations and regulating in-
dustrial conflict that influence the relative bargaining power of the parties.
This includes rules about the use of strikes, lockouts, and other economic
weapons by the parties and provisions for government intervention to help
resolve labor disputes. How a nation’s labor law performs each of these two
functions is an important factor that influences the status of unions and the
relative bargaining power of workers in that country.

The Constitutive Function of Collective Labor Law

The first key task in the constitutive function of collective labor law is to de-
termine the legal status of unions. An important stage in the economic and
political development of many countries has been a change from treating
unions as entities that lack legal status to recognizing them as legitimate repre-
sentatives of workers. In the United States this occurred in the 1840s, when
the courts moved away from viewing unions as illegal criminal conspiracies
and toward viewing unions as legal entities that would be judged by the con-
tent of their actions. Over time most countries developed systems in labor law
for formally recognizing and in some cases registering unions as legal organi-
zations entitled to represent workers.

Despite widespread recognition of the importance of legally recognizing
the status of unions as organizations, the particular procedures for recognizing
unions vary widely even among the advanced countries. In North America,
the United States and Canada use a system that legally recognizes a union
when majority support for the union exists among a designated group of




The Law and Legal Systems 63

workers, such as the employees at a particular factory or service establishment.
This is determined through secret ballot elections or, in some Canadian prov-
inces and some U.S. state public sectors, by checking membership cards. This
produces a system of exclusive representation in which the union represents
all the workers in a workplace or none of them. Individual union member-
ship is of little significance in this system and levels of union membership and
coverage in collective negotiations are relatively similar. It also tends to pro-
duce vigorous contests in organizing campaigns when a union seeks to repre-
sent a group of workers, since the employer is faced with an all-or-nothing
collective legal determination of union status. By contrast, in Britain, union
recognition has traditionally been done on a voluntary basis; a statutory
scheme for recognizing unions was not introduced there until the late 1990s
as a supplement to the more typical voluntary recognition process.

Union recognition procedures also vary in European countries that have
systems based in civil law. For example, in Germany, unions exist as associa-
tions under the civil law system. Workers choose whether or not to join a
union on an individual basis, much as they would any other voluntary asso-
ciation. The status of German unions as representatives of workers is a func-
tion of the collective agreements they sign with employers, most commonly
under the auspices of employers’ associations that bargain with the unions on
behalf of their employer members. Under this system, whether or not work-
ers are covered by collective agreements is driven by whether or not the em-
ployer is a member of an employers’ association that has signed an agreement
with the union rather than by whether the individual worker 1s a union
member.

Emerging countries have adopted systems that include some aspects of
these models but also include other distinctive features for providing the con-
stitutive function of labor law. In Latin American countries, independent
labor unions generally have recognized status in labor law, but they are com-
monly required to register with the relevant government labor ministry to
claim that status. The right of a union to represent workers is not determined
on a majoritarian basis, as it is in North America; instead, the law often re-
quires a minimum number of union members in the workplace. For example,
in Mexican labor law, an employer is required to bargain with a union when
it has twenty members employed in the employer’s workplace. Registration
requirements for unions in Latin America can restrict how many unions em-
ployees can choose from to represent them. For example, in Brazil, which
union represents employees is determined by the predominant activity of
their employer, with a few exceptions, such as lawyers, engineers, or secretar-
ies. So, for instance, in a textile industry, all the employees of the company
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will be represented by the union of textile workers of the territory, no matter
what their profession is or what activities they perform for the company.
Hence, blue-collar and white-collar workers in the same company are repre-
sented by the same union.

Moreover, although the state in Brazil is prohibited by the constitution
from intervening in union creation, so the government could not pass a law
prohibiting workers from organizing a union, unions still have to be regis-
tered with the Ministry of Labor in order to be recognized as legal unions to
guarantee that the union unity rule will apply to them. If two unions attempt
to represent the same category of employees in the same territory, the one
that registered earlier with the Ministry of Labor will keep the representation
rights, although some discussions about territorial coverage and category defi-
nitions may still be resolved by the labor courts.

In China, the situation is very different in terms of union recognition and
status. Under the traditional communist system of government, the All-China
Federation of Trade Unions (ACFTU) was the official representative of
workers” interests in the system. ACFTU leaders are appointed by the Com-
munist Party at national and local levels and often are part of the human re-
source management staff in specific enterprises. Employers fund the ACFTU
through a 2 percent payroll tax. Thus, the ACFTU is not a democratically
elected or independent trade union.

The ACFTU continues to hold a monopoly on legal recognition as the
only official labor union in China. Efforts that are made to organize indepen-
dent labor unions in China occur outside the framework of existing collective
labor law, and independent unions lack legal status or the protections of labor
law. At the workplace level, the official legal status of the ACFTU means that
it 1s automatically entitled to representational rights and there is no need to
determine membership support in order for it to act on behalf of employees
in that workplace. As we will discuss more fully in later chapters, the roles of
the ACFTU and of other emerging groups that seek to give voice to Chinese
workers are evolving and are sources of considerable debate among labor,
government officials, and Chinese legal and labor relations scholars.

The Power-Broker Function of Collective Labor Law

In the power-broker function, collective labor law regulates the use of eco-
nomic weapons by the parties and influgnces the bargaining power of each
party in collective negotiations. One of the most basic ways that labor law can
influence the relative bargaining power of the parties is by requiring them
to engage in collective negotiations. The specific nature of a duty to bargain
varies 1n scope and content among the countries that have adopted it as an
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element of their labor law. In the United States, a duty to bargain in good
faith exists for both employers and unions once a union has won a representa-
tion election based on majority support of employees in a bargaining unit. By
contrast, as mentioned earlier, in Mexican labor law, a duty to bargain arises
when the union represents at least twenty employees in the workplace. At the
far end of the spectrum, in New Zealand the duty to bargain arises when an
individual employee is a union member.

Another way that collective negotiations affect the relative bargaining
power of the parties is by determining who is covered by bargaining. In
American labor relations, unions often bargain on behalf of employees in in-
dividual workplaces. This reduces the relative bargaining power of the unit, as
unions are less able to exert economic pressure on larger employers and are
vulnerable to being forced into competition with other establishments that
may be nonunion and pay lower wages. By contrast, the more centralized
bargaining systems that are found in most European countries enhance union
bargaining power by increasing the threat of economic action by the union
and reducing the danger of labor cost competition between different employ-
ers or establishments. In Europe, labor law provides an important mechanism
that supports a more centralized bargaining system. For example, in Germany,
centralized bargaining is encouraged; collective agreements are binding on all
members of employers’ associations, and because of extension laws, these
agreements are implemented at the industry level if they cover a majority of
the industry. Similarly, in South Africa, labor law supports more centralized
bargaining structures that enhance the bargaining power of unions by provid-
ing for negotiations and agreements at the industry or sector level. By con-
trast, in India the lack of support in labor law for more centralized bargaining
structures weakens the relative bargaining power of unions.

In Brazil, collective negotiations mostly occur between employers’ associa-
tions and the legally registered union, which is determined by the main activ-
ity of the employers. The union typically negotiates a collective agreement
for all the employees of the professional or economic category in a defined
territory. The collective agreement is binding for the employer if it 1s signed
by the employers’ association that represents the economic category of the
company in a defined territory, regardless of whether or not the company is a
member of the association. The agreement covers all workers, whether they
are union members or not. It is also possible for the union to negotiate a spe-
cific agreement with one or more companies instead of negotiating with the
employers’ association. Since each union represents workers in a certain terri-
tory, companies with plants in more than one city may have to use different
collective agreements, negotiated with different unions, in each plant. These
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agreements may or may not have similar provisions, since unions representing
the same employee category in different regions may be affiliated with differ-
ent union centers and thus use different strategies and priorities.

Collective labor law also influences bargaining power by regulating the use
of economic weapons by the parties. Although the right to strike is recog-
nized in the labor laws of most countries, in a number of nations limitations
are placed on this right. These limitations are often argued to be based on
considerations of the potential harm of labor conflicts to the public interest,
though they also can significantly alter the relative bargaining power of em-
ployers and unions. For example, in the United States, the substantial limita-
tions courts had placed on strikes through the use of labor injunctions were
overturned in the 1930s by new labor laws that protected the right to strike.
However, this shift in bargaining power in favor of unions was partly reversed
when the U.S. Supreme Court in its decision in N.L.R.B. v. Mackay Radio &
Telegraph Co., 304 U.S. 333 (1938) interpreted the National Labor Relations
Act (NLRA) as allowing employers to hire permanent replacement workers
to keep a factory operating during a strike, effectively taking away the jobs of
the strikers. A further limitation on the right to strike and the bargaining
power of unions is a provision added to the NLRA that bars secondary boy-
cotts, strikes directed at employers other than the primary employer involved
in collective negotiations. This limits the ability of unions to launch more
widespread economic actions that could put pressure on business partners or
allies of the primary employer involved in collective bargaining.

The extent to which the right to strike is recognized and regulated varies
widely in emerging countries. South Africa is an example of a country that
explicitly recognizes the right to strike and places relatively few limitations on
it in labor law. In Brazil, the right to strike is guaranteed by the constitution,
but limitations on strikes that affect essential services or activities are allowed.
In order to be legally protected in Brazil, the work stoppage must follow a
series of procedural requirements, including that efforts to negotiate an agree-
ment first be exhausted, that union members vote in favor of the strike at a
union general assembly, and that forty-eight hours’ notice be given to the
employer.

Brazilian law also prohibits the termination of any employment contract
during the strike. Replacement workers may be hired only in exceptional
cases, such as an unacceptable refusal of-unionized workers to attend to the
maintenance of the equipment, devices, and services necessary to prevent any
loss by the employer during or at the end of the strike or the prolongation of
the strike after a new collective agreement has been reached by the parties or
imposed by the labor courts. While wildcat strikes are considered illegal in
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Brazil, there is some debate about the legality of the union strategies of work
to rule, sit-ins, secondary boycotts, solidarity, and political strikes, since the
law does not expressly prohibit them.

Unlike these other countries, Chinese labor law does not currently recog-
nize a worker’s right to strike or engage in other forms of economic action. In
this respect, collective labor law in China reflects the government’s policy
goal of minimizing social unrest. The lack of legal protection obviously does
not mean that strikes and other protest actions do not occur in China but
rather that they lack explicit support in labor law and leave workers vulnera-
ble to legal consequences for engaging in these actions.

INDIVIDUAL LABOR LAW

Individual labor law includes the general set of laws that govern individual
employment contracts and terms and conditions of work. Common subjects
covered by a country’s individual labor laws include minimum wages, hours
of work and overtime pay, unfair dismissal, employment discrimination, and
workplace health and safety.

Individual labor laws can serve as substitutes for or complements to the
employment protections negotiated by unions in collective negotiations. In
some areas, individual labor laws may serve as substitutes by establishing basic
terms and conditions of employment that unions would otherwise have to use
bargaining power to negotiate. For example, if a country guarantees all work-
ers overtime pay at a time-and-a-half rate, then unions do not need to expend
scarce bargaining power to obtain this at the negotiating table. However, there
is also a danger to unions in that employees may come to view individual la-
bor laws as a substitute for unions to such a degree that they no longer view
union membership and collective negotiations as necessary for providing ad-
equate workplace rights and protections. It 1s noteworthy that in many ad-
vanced industrialized countries, rates of union membership and collective
negotiations have declined in recent decades over the same period that indi-
vidual labor laws have expanded.* On the other hand, individual labor laws
can also operate as complements to the protections negotiated by labor unions.
Unions can negotiate provisions in collective agreements that supplement the
provisions of individual labor laws. For example, a union might negotiate
supplements to public unemployment insurance or retirement systems or bar-
gain for protections against categories of employment discrimination that are not
covered by individual labor law statutes. Research has also found that unions
help facilitate the ability of employees to take advantage of the protections of
individual labor law through mechanisms such as providing information about
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the provisions of these laws and protecting employees from retaliation by
management when they seek to enforce the provisions of laws.?

As with collective labor law, individual labor law has both constitutive
and power-broker functions. In its constitutive function, individual labor
law shapes the individual employment contract by answering questions
such as who has formal status as an employee. In its power-broker function,
individual labor law influences the relative bargaining power between in-
dividual employees and employers and affects the terms and conditions of
employment.

The Constitutive Function of Individual Labor Law

Who has formal status as an employee? For those who work in the formal sec-
tor of the economy in standard long-term employment relationships, this may
seem like a simple question. These individuals clearly have status as employees
and a well-defined employment relationship with a specific employer. How-
ever, for workers in the informal sector of the economy and for those who
lack the conditions of a standard employment relationship, the issue of who
labor law considers an employee and thereby receives the benefits of legal
protections 1s a central concern. In its constitutive function, individual labor
law addresses the issue of who is included in the benefits of formal employ-
ment status and, conversely, who is excluded from legal protections and
benefits.

Determination of who is an employee and who is an independent contrac-
tor can be a contentious issue. Resolving disputes over these issues is an im-
portant function of labor courts in many countries. Box 3.3 provides an
example of how a Brazilian labor court resolved this issue in one case.

BOX 3.3
Brazilian Labor Court Employment Status Decision

REGIONAL LABOR COURT OF THE SECOND REGION
CASE NUMBER 0000454-91.2012.5.02.0029

APPEAL

Appellant: Drogaria Onofre Ltda.

Appellee: Leo Hashimoto

Summary of the case: A worker, whom the defendant defined as an
independent contractor, filed a lawsuit in order to be recognized as an
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employee, a status that would enable him to claim all the labor law pro-
tections for the employment relationship. The lower court granted him
employee status and ordered the employer to pay some employment
rights and social benefits guaranteed by law to all employees, such as an
extra month’s wages each year. The defendant appealed to the regional
labor court in an attempt to overturn the decision that considered the
plaintift an employee.

Discussion of the case: The defendant had the burden of proving that
the plaintiff was an independent contractor, thus denying the existence
of the employment relationship. However, the defendant was not able
to satisfactorily fulfill the requirements of this burden. There was no evi-
dence to corroborate the defense theory that the plaintiff had pursued
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his activities as an independent contractor, since the alleged autonomy-

of the plaintiff or the substitutability of the service delivery could not be
demonstrated. In Brazilian law, specifically Article 3 of the Consolida-
tion of Labor Laws, an individual who personally works for another in-
dividual or entity on a regular basis and is subject to the direct orders
and supervision of that individual or entity is considered an employee.

The statements of the witnesses the plaintiff and the defendant
brought to court were in agreement that the plaintiff had never been
replaced by others. In addition, the work routines witnesses described fit
that of an employee, not an autonomous independent contractor. A
witness invited by the plaintiff declared that the plaintiff “worked on-
site daily, from Monday to Friday; that the witness on average would
work from 8:30 AM to 6:30 PM; that the plaintiff used to arrive before
the witness and when the witness would leave, the plaintiff would re-
main on-site working.”

Another witness stated that “the [plaintiff] reported to the owners of
the company,” which denotes legal subordination, the main characteris-
tic of the employment relationship, since the defendant could direct and
supervise the working hours and tasks performed by the plaintiff. This
witness also described the absence of flexibility and autonomy of the
worker with regard to his workday.

The payment element of the employee relationship was satisfactorily
proved, given that the defendant stated that the plaintift was paid for his
services.

Finally, with respect to the continuity element, even though the
witnesses disagreed on the number of days the plaintiff’ worked per
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week—some said five, some said four days—that does not affect the
factual and legal test for continuity. The continuity element requires
only that the work performed is not sporadic. Disruption of work ac-
tivities does not matter, provided there is some permanence in the de-
livery of service.

In this context, given the fact that the plaintiff's work situation
matched the factual and legal elements contained in Article 3 of the
Consolidation of Labor Laws, which characterizes the employment re-
lationship, the original decision that the plaintiff was an employee was
upheld.

Source: Based on Tribunal Regional do Trabalho da 2* Regifo, 10* Turma,
Recurso Ordinirio, Processo N° 0000454-91.2012.5.02.0029, Relator: Des.
Marta Casadei Momezzo, October 7, 2013.

Many emerging countries have much larger informal economies than is
typical in advanced industrialized countries. Status differences between work-
ers are a crucial feature of the operation of labor markets in these countries.
While individual labor laws provide relatively generous protections and ben-
efits in many Latin American countries, these countries are also characterized
by relatively large informal economies that sometimes employ as much as half
of the labor force. For example, an estimated 42.2 percent of the workers in
Brazil are employed in the informal sector, and these workers lack the protec-
tions of labor laws.¢

Different types of status differentials divide the work forces of other coun-
tries, and efforts to address these problems in labor law have been mixed.
Historically, South Africa suffered under the explicit legal racism of the apart-
heid system, which categorized workers’ labor law rights according to their
racial group. After the end of apartheid and the emergence of multiracial de-
mocracy in South Africa, these formal status differentials in the law were
eliminated. However, South Africa continues to struggle with the legacy of
divisions in its society, and the progressive elimination of racial inequalities is
a key concern of individual labor laws in that country. India has struggled
with the issue of how to eliminate caste-based status differentials in society
and the economy. The Indian constitution includes explicit prohibitions
against discrimination based on caste; the more common prohibitions against
discrinunation based on race, sex, and religion; and a prohibition of the con-
cept of “untouchability,” which affected those in the lowest rung of the caste
system. However, discrimination based on caste lingers on, particularly in the
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large rural population, and efforts to eliminate it have included court rulings
that provide remedies in this area.”

In China, one of the most important status differentials in employment is
between local workers in cities and migrant workers from rural areas. House-
hold registration, the attachment of an individual to a particular locale, is a
key concept in Chinese law. A worker’s entitlement to social benefits derives
from the region in which he or she is registered rather than where he or she
works. This is causing major problems for the large population of Chinese
workers who have migrated from rural areas to the cities in search of employ-
ment in the factories of the booming urban economy. Migrant workers who
are employed in urban areas lack legal entitlement to social benefits from the
cities where they work.

The Power-Broker Function of Individual Labor Law

In its power-broker function, individual labor law sets or constrains terms and
conditions of employment and influences the determination of the contents
of the individual employment contract. It does these things both directly
by setting standard or minimum terms for employment contracts and indi-
rectly by regulating the process through which employment contracts are
negotiated.

One of the most common components of individual labor law are laws that
establish minimum or standard wage levels. Most nations enact a law that sets
a general minimum wage below which the hourly or daily wage is not sup-
posed to fall. Additional elements of minimum wage laws sometimes include
a lower minimum wage for younger workers, a provision that is designed to
promote the employment of youth, and varying minimum wages for different
industries. An important recent variant on the minimum wage concept is the
idea of a living wage, the establishment of a minimum wage level that is suf-
ficient to provide for the basic needs of a worker and his or her family. Sup-
porters of the living wage idea argue that many existing minimum wages are
too low to provide for the basic needs of life. Although living wage principles
have not yet been incorporated in many laws, they have been adopted in
some corporate codes of conduct and are included in international labor stan-
dards proposals.

Another important area of minimum standards enactment is the regulation
of hours of work. Some countries address this topic by enacting maximum
daily or weekly hours of work. For example, in China, individual labor law
establishes a maximum number of hours that an employee can be required
to work in week, although enforcement of this requirement is very weak.
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Others, such as the United States, do not limit maximum hours but instead
create incentives for limiting hours by requiring overtime pay for hours
worked beyond a certain daily or weekly amount. (For example, workers
must be paid at one-and-a-half times the usual rate for hours worked in excess
of forty hours in a week in the United States.) A closely related component of
individual employment law is the establishment of basic holiday and vacation
entitlements. Many countries require employers to observe national holidays;
this may require them to close their businesses and provide time off work for
employees. Depending on the country, there may also be separate or overlap-
ping entitlements to time off work for annual vacations.

So far what we have discussed are specific terms that are required in em-
ployment contracts. These enhance the bargaining power of employees since
they do not need to be negotiated separately. Individual labor law can also
structure how the employer and employee interact throughout the employ-
ment relationship. The most prominent example of this is employment dis-
crimination law. These laws prohibit the consideration of factors such as race,
religion, sex, and national origin in any employment decisions, such as hiring,
compensation, promotion, and firing decisions. In some countries this list of
prohibited grounds includes other factors such as age, disability, sexual orien-
tation, family status, class, and caste. Employment discrimination laws can
have a broad influence because they prohibit consideration of these criteria
throughout the formation, conduct, and termination of the employment rela-
tionship. This includes prohibiting the mistreatment of employees based on
specified grounds and provides the basis for prohibiting sexual harassment in
the workplace.

For example, Brazilian law has several protections against employment dis-
crimination. Brazil’s constitution includes a “prohibition of any difference in
wages, in the performance of duties and in hiring criteria by reason of sex,
age, color or marital status” (Article 7, XXX) and prohibits discrimination
due to disabilities or between classes of workers. Brazilian labor law also pro-
hibits reference to gender, age, color, or family status in job postings and the
use of any of these elements or pregnancy status in decisions about hiring,
wages, promotions, or dismissals. Moreover, other laws make it a crime to
create obstacles to employment because of disabilities and obstacles to hiring,
promotion, and wage increases because of race or color. It is also illegal to
demand a pregnancy test from an employee. Sexual harassment of subordi-
nates by managers is also considered a crime under the Brazilian Criminal
Code. Brazilian law also provides monetary compensation, the possibility of
reinstatement, and punitive damages to employees who are victims of dis-
crimination. Even though all these protections exist and legal quota policies
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for employees with disabilities are in place, these policies suffer from a lack of
effective enforcement.

Another important category of legal protections in the workplace is regula-
tions related to workplace safety and health. These laws are part of individual
labor law protections that all employees are entitled to, but they also have a
collective element in that the regulations are often enforced at the workplace
level. Employees will have an obvious direct interest in having a safe and
healthy workplace. Workplace health and safety laws establish minimum re-
quirements that all workplaces must meet. They also provide protections for
employees who raise health and safety concerns; in this sense, they increase
the bargaining power of employees who attempt to ensure the safety of their
own workplaces. As noted earlier, this is an area where research has found
that union representation increases the effectiveness of the health and safety
provisions of individual labor law.®

LABOR LAW ENFORCEMIENT

An old legal maxim states that it is a vain thing to imagine a right without a
remedy. This principle certainly holds true for labor law. The labor laws of
many countries include relatively strong formal protections of employees but
relatively weak enforcement mechanisms, resulting in low levels of compliance.
The United States is a prime example of this problem. Extensive research has
documented how weak enforcement mechanisms have undermined the legal
protections of the right to organize and contributed to the declining member-
ship of American labor unions.” Weak enforcement mechanisms are also a
problem for collective and individual labor law in many emerging countries.

PUBLIC POLICY OBJECTIVES OF LABOR LAW

One of the most important decisions nations make is how freedom of associa-
tion and collective negotiations fit into their political system. One view that is
deeply embedded in many Western governments is that the ability of individu-
als and groups to freely express and negotiate their rights and interests at work is
a core feature that is essential to a democratic society. Two U.S. legal scholars
put it this way: “One way of defining a free society may indeed be: a society the
members of which are free to assert their individual interests collectively.”"
One of the most famous and important examples of this function of an in-
dependent labor movement was the role of the Solidarity trade union in
opposing the Communist regime in Poland in the 1970s and 1980s. The
development of this independent labor union and its opposition to the
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Communist government played a central role in the demise of Communist
rule in Poland and throughout the rest of Eastern Europe.

Yet not all governments include the rights to freedom of association and
collective bargaining in their labor policies (or their economic and social poli-
cies). Approaches range from an outright ban on unions and collective actions
(e.g., in various countries in the Middle East) to government-controlled
unions (as in China) to allowing some sectors or occupations to unionize
(e.g., outlawing collective actions for government employees or, as in Bangla-
desh, for employees in key export sectors) to expansive rights of association
(as provided, for example, in the Canadian constitution). As we will note fre-
quently in later chapters, outright bans or suppressions of freedom of associa-
tion and collective actions at work become harder to maintain and justify as a
nation’s economy develops and it becomes active in global trade.

A similar range of choices can be observed across nations about which, if
any, groups of employees have the right to strike, how strong the protections
are for those who exercise this right, and what, if any, limits are put on strike
activity.

Some Western scholars have written eloquently about the importance of
the right to strike as a logical extension of freedom of association. Milton
Konvitz stated this well in an article that explored the philosophical bases for
the right to strike:

Without the power to affect the course of events, a person or a group lacks
the responsibility to reach decisions. Power is the source of responsibility.
Without the right to strike, unions will lack the foundation for voluntary ne-
gotiation and agreement. If a free labor agreement—free collective bargaining
in a free enterprise system—is in the public interest, so is the right to strike,
which makes the free labor agreement possible."!

Few, if any, countries allow an unlimited right to strike. Some ban strikes
of public employees, especially employees who provide essential services,
such as police, firefighters, military, and employees engaged in national secu-
rity work or in situations where a strike might impose significant threats to
the safety, health, or economic well-being of the nation. Others require
unions and employers to use various dispute resolution procedures before
they can legally strike. We will discuss these procedures in chapter 7.

Thus, we must be careful not to view the rights to form unions and to
strike as unconditional. The exercise of these rights can, of course, conflict
with other objectives of the larger society, including the public’s interest in
industrial peace and social stability.
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Even though society has an interest in limiting conflicts that create social
costs and social inconvenience, the mere existence of public inconvenience is
not sufficient grounds to limit labor and management’s right to negotiate and
labor’s right to engage in a strike if they cannot agree.

Labor relations scholars have offered three additional justifications for pro-
moting and protecting collective negotiations. First, it 1s often argued that
employees and employers have a better understanding of their needs, priori-
ties, and problems than outsiders do. This suggests that more eftective solu-
tions to problems or compromises that are more workable and acceptable to
the parties will be found in a bargaining process than in situations where third
parties constrain the participants from pursuing their own interests. Second,
and perhaps more important, the parties may lose the capability to resolve
their own problems once they begin to rely on outsiders for resolving their
differences. The notion here is that effective problem resolution is a dynamic
process that requires continual contact between the parties in dispute. Third,
there is good reason to believe that when employees feel as though they have
a say in the determination of their working conditions, morale is raised and
productivity is increased.

Summary

This chapter described how the legal environment shapes the conduct of
labor relations and influences the relative bargaining power of the parties.
While labor law is still primarily national in focus, international labor law
has become more important in recent decades. The International Labour
Organization has helped spread the principle that core labor standards exist
that are internationally recognized and should be part of each country’s
national labor laws. International trade agreements and, in recent decades,
international financial institutions have played increasingly important roles
in pressuring national governments to modify labor law. The media aware-
ness that accompanies globalization also puts national labor laws in the global
spotlight and thereby pressures countries that want to participate in global
trade to meet standards of internationally accepted labor law and human
rights.

The laws regulating labor relations include both collective labor law, which
governs unions and collective negotiations, and individual labor law, which
governs individual employment contracts and general workplace rights and
protections. In each of these areas, labor law has both a constitutive function,
determining how the relationship between the parties is structured, and a
power-broker function, influencing the relative bargaining power between
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the parties. In the final chapter of this book we will discuss a third function
that some argue should become a central part of national labor policy—one
that seeks to improve the quality of labor relations in ways that contribute to
economic growth and development and improvements in the standard of
living.

Discussion Questions

1. Describe the ILO’s guiding principles and its Declaration on
Fundamental Rights and Principles of Work. Discuss how the labor
laws of different countries do or do not comply with these principles.

2. Collective labor law serves both constitutive and power-broker
functions. Discuss how labor law can support or hinder union and
labor relations activity through these functions.

3. In many countries the number and scope of individual labor laws is
expanding. Do you think individual labor law supports or substitutes
for the activities of unions and collective negotiations?

4. Discuss the public policy purposes of labor law. What are the purposes
of labor law in your own country? Does this system of labor law
successfully further these objectives?

Related Web Sites

Better Work factory monitoring program: http://www.betterwork.org

International Labour Organization: http://www.ilo.org

NATLEX (national labor law database): http://www.ilo.org/dyn/natlex/natlex
_browse.home

NORMLEX (information about international labor standards: http://www.ilo.org/
dyn/normlex/en/f2p=NORMLEXPUB:1:0::NO:::

Suggested Supplemental Readings

Atleson, James, Lance Compa, Kerry Rittich, Calvin Sharpe, and Marley Weiss. In-
ternational Labor Law: Cases and Materials on Workers” Rights in the Global Economy.
St. Paul, Minn.: Thomson/West, 2008. Py

Blanpain, Roger, Susan Bison-Rapp, William R. Corbett, Hilary K. Josephs, and
Michael J. Zimmer. The Global Workplace: International and Comparative Employment
Law. New York: Wolters Kluwer, 2012.

Comparative Labor Law and Labor Policy Journal, published by the International Society
for Labor Law and Social Security.
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THE IMPORTANCE OF BARGAINING POWER

This chapter examines how various forces in the environment influence labor
relations in emerging countries. We focus in particular on how factors in the
economic, technological, and demographic environments influence the bar-
gaining power of both labor and management. In doing so we are moving
downward in our three-tiered framework by examining how external envi-
ronmental factors influence the functional level of labor relations.

Bargaining power is a central concept in labor relations because it is the key
determinant of bargaining outcomes related to wages and other work condi-
tions. The influence of power is most evident in settings where employees are
represented by unions because unions exercise their power through the for-
mal mechanism of negotiations. And where there are negotiations, as we will
discuss, there is always the threat of strike action (or strike-like actions)
whether or not strikes are legal. The legality of strikes varies across countries
and often also across different types of employees and employment relation-
ships. A union will be better able to gain a high wage and other favorable
contract terms when it has relatively high bargaining power. Often something
in the environment determines whether a union has a lot of bargaining power
in one situation and little power in another. Thus, we start this chapter with a
discussion of how the environment influences bargaining power and the bar-
gaining process. The text will show how a low unemployment rate (an aspect
of the economic environment), for example, strengthens workers’ ability to
hold out when they are on strike and thereby gives a union greater bargaining
power.
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An examination of bargaining power in unionized settings will also clarify
what factors determine wages and working conditions where employees are
not represented by unions and even where the employment relationship is
not formally structured. (As discussed in chapter 6, unstructured employment
relationships exist in what are labeled informal employment systems.) Even in
the absence of unions and collective negotiations, some types and sources of
bargaining power exist.

A CONCEPTUAL FRAMEWORK FOR
ANALYZING THE ENVIRONMENT

This book uses as a framework an extension of the model proposed by John
Dunlop. Dunlop theorized that three main influences shape the labor rela-
tions environment: (1) the economic context, (2) the technological con-
text, and (3) the locus of power in the larger society.' This book also
considers the influence of the demographic context. The underlying theme
is that labor and management can influence the environment and that the
environment also influences them.

The external environment both incentivizes and constrains labor and man-
agement in their efforts to meet their goals. Thus, it is important to consider
how the environment shapes the power of both parties. The parties involved
in the employment relationship also seek to mold their environment to better
serve their needs. Thus, environmental influences are not entirely outside hu-
man control.

For example, in recent years many employers have created global supply
chains that typically involve increased outsourcing of production and use la-
bor in a variety of countries and regions. They do so in large part to take ad-
vantage of a more favorable economic environment (such as lower labor costs
or greater availability of resources). Many firms also have expanded interna-
tionally by investing abroad, forming partnerships with suppliers, or entering
other types of joint ventures. These firms have directly shaped the economic
environment for their labor relations.

The ability of the parties involved to influence their environment is
even more pronounced in the case of public policy because both labor
and management work to influence the public policies that regulate their own
behaviors. Thus, in the long run, the environment is to some extent in-
fluenced by the both parties involved in employment relationships. Only in
the short run should the environment be viewed as external and relatively

fixed.
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BARGAINING POWER DEFINED

The environment is particularly influential through the effects it exerts on the
bargaining power of labor and management. Three aspects of bargaining
power come into play: the total power, the relative power, and the political
power of both labor and management. Total power concerns the total prof-
its that are available to labor and management. The greater the total power is,
the more profit is available for labor and management to divide up. Both la-
bor and management prefer situations with greater total power. Relative
power has to do with the relative strength of labor and management; in other
words, the ability of either side to gain a larger share of a given amount of
profit. Here the interests of labor and management conflict. Political power
concerns the ability of labor or management to influence government
actions—either the public policies governments adopt that influence labor
relations or the actions governments take as an employer.

Determinants of the Total Power
of Labor and Management

The total power of management 1s heavily influenced by two factors—the
degree of competition the employer faces and the state of the economy. The
degree of competition means the amount of competition the employer faces
from both domestic and international competitors. Firms that face few com-
petitors and thereby have market power earn greater profits and thus have
more resources for labor and management to divide up. In the most concen-
trated industries, a firm can become a monopoly and earn monopoly profits.
In this case the total power of labor and management is at its maximum and
bargaining is made easier by the fact that both high wages and high profits can
be funded from the firm’s monopoly profits.

The state of the economy influences total power by affecting the level of
demand (i.e., sales) and profits. The interests of labor and management with
regard to total power are similar as both sides prefer less competition and a
strong economy.

Determinants of the Relative Bargaining
Power of Labor and Management

The relative bargaining power a union has is heavily influenced by the ability
of the union and its members to withdraw their labor, usually (though not
always) through a strike. Workers are more likely to win higher wages and
other gains when they are willing and able to sustain a strike. Moreover,
strikes are more likely to succeed if the cost of the strike to the employer is
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significant. Thus, the employer’s relative bargaining power is heavily influ-
enced by his or her ability to withstand a strike. The simplest measure of rela-
tive bargaining power is the amount of strike leverage each party holds.

Workers can also withdraw their labor through more informal actions,
such as working to rule (following rules strictly rather than pursuing effective
work practices), enacting a strategy called the “blue flu” (large-scale worker
absentceism), and other means of slowing production. The discussion that
follows focuses on the effects of strikes that involve workers who fully with-
draw their labor. However, many of the points raised carry over to less ex-
treme forms of labor withdrawal.

How Strike Leverage Influences Relative Bargaining Power The relative
degree to which workers and the employer are willing and able to sustain a
strike 1s their strike leverage. To measure each party’s strike leverage, one
needs to know what costs a strike would impose on each party and what al-
ternative income sources are available to each party to offset any income losses
induced by a strike. The discussions of the environmental contexts that follow
help us understand what determines strike leverage.

THE ECONOMIC CONTEXT

Economic factors significantly influence both total and relative bargaining
power. Economic factors can be separated into those that operate at the mac-
rolevel (economy-wide) and those that operate at the microlevel (relevant
only to a specific bargaining relationship).

Microeconomic Influences on Total Bargaining Power

Microeconomic factors influence the total bargaining power of a particular
employer or union through the effects of competitive conditions on a firm.
The greater the market power of a firm (i.e., the less competition it faces in
the markets in which it competes) the greater will be its profits. With greater
profits, there are more resources for the parties to divide based on their rela-
tive power. A firm’s market power is affected by the degree of domestic and
international competition it faces. With regard to total bargaining power, la-
bor and management have common interests; both sides prefer that the firm
have market power. (This is true if other factors are held constant, especially
factors that affect the relative power of labor and management.) The existence
of these potential common interests explains why unions sometimes join with
the management of a firm to push for government regulations that enhance

the market power of the firm. For example, frequently unions representing
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Essentiality of striking Effects of the strike on
workers Availability of inventories competitors
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Availability of substitute Alternative production Capital and other
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Figure 4.1. Determinants of management’s strike leverage

steel workers join with steel companies to lobby their national government to
restrict the importation of foreign steel and impose higher tariffs on those
Imports.

Microeconomic Influences on Relative

Bargaining Power

Microeconomic factors influence the relative bargaining power of labor and
management through effects on the strike leverage of the parties and the elas-
ticity of demand for labor (the wage-employment trade-off).

Management’s Strike Leverage The more an employer is willing and able
to sustain a strike, the more likely the work force will be to settle a strike be-
fore achieving all of the union’s goals. The strike leverage of employees de-~
rives from the strike’s influence on firm profits. The greater the profits lost by
the firm, the more ready the firm will be to give in to labor’s demands. Dur-
ing a strike, a firm’s profits are, in turn, shaped by the strike’s effects on pro-
duction and sales. Figure 4.1 diagrams the principal determinants of an
employer’s strike leverage. These include the ability to of workers to harm
production, sales, and profits and the ability of management to find alternative
means to maintain production, sales, and profits.

The effects of a strike on production: Once a strike has begun, the first indicator
of workers’ bargaining power is the degree to which the strike has impaired
production and/or service. Workers who succeed in actually halting produc-
tion because there are no readily available labor substitutes—supervisors,
employees from another plant, strikebreakers, or automated equipment—
have substantial strike leverage and bargaining power. In other words, these
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workers are essential to the production process. Craft workers, who are typi-
cally very difficult to replace because of their skills, often have significant
strike leverage. For example, the high skill levels of electricians and repair
machinists help explain why they earn so much more than production work-
ers in the auto, steel, and textile industries.

The effects of a strike on sales: The power of a striking work group is tem-
pered, however, if the halt in production does not lead to a reduction in sales.
Employers can sever or at least weaken the link between production and sales
if inventories are high or if alternative production sites can be used to produce
what normally would be produced at the site where the strike is taking place.
Whether alternative production is available is influenced by the bargaining
structure (whether other sites are covered by the same union or contract) and
by the extent to which other workers at other sites join or support the strike.

The effects of a strike on profits: Even if production and sales are stopped by a
strike, the firm may not necessarily experience a serious decline in profits. For
example, firms with relatively low ongoing capital or interest expenses will
have an easier time withstanding a loss of income caused by a strike. Also,
firms facing a strike that also shuts down all the competitors’ operations have
an easier time withstanding a strike because sales and profits may be largely

postponed rather than permanently lost. Firms that have substantial savings or

alternative income sources (such as from other lines of business) can more eas-
ily absorb the costs of a strike. Later sections of this chapter discuss how the
recent growth in employers’ nonunion operations has improved their strike
leverage through this channel.

The Union’s Strike Leverage Consider the other side—the union’s strike
leverage. A union’s strike leverage is determined by the ability and willingness
of the work force to stay out on strike. The longer workers are willing and
able to stay on strike, the greater the bargaining power the union has and the
more likely it is to win favorable employment terms from an employer, other
factors being constant.

Alternative sources of worker income: Workers” willingness to stay out on strike
is heavily influenced by the degree to which alternative sources of income are
available to them. Obviously, workers in unions that offer ample strike ben-
efits can afford to stay out on strike longer than those in other unions. Like-
wise, when striking workers can more readily find temporary or part-time
work that supplements union strike benefits or when they have substantial
savings or assets, they are more able to sustain a strike action.

Worker solidarity: Another factor that influences workers’ strike leverage be-
yond the microeconomic environment is the attitude of union members.
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Workers’ feelings of solidarity with one another influence whether picket
lines will be honored, and any pent-up frustrations will influence workers’
willingness to stay out on strike. In brief, strikes are highly emotional under-
takings and they depend on numerous factors, not simply the microeconomic
environment. .

The Wage-Employment Trade-Off

Strike leverage determines whether workers are able to press for a higher
wage settlement or other contractual provisions. But higher wages often bring
cuts in employment, and thus unions may in some cases choose not to
raise wages as much as they could. This is called the wage-employment
trade-off.

The key point is that wage increases can bring employment eftects as well
as direct wage gains. Unions sometimes moderate their wage demands be-
cause of employment effects. For example, management often threatens
unionized apparel workers with the claim that if they succeed at pushing
wages significantly higher, the company will shift its production to other
countries. In recognition of this threat, apparel unions in various countries
have at times moderated their wage demands. This trade-oft between wages
and employment is thus another important microeconomic influence on bar-
gaining power and outcomes.

Marshall's Four Basic Conditions and How Each Affects the Wage-Employ-
ment Trade-Off Unions are more likely to consider the employment eftects
that result from a wage increase when these effects are greater. Why a wage
increase leads to large reductions in employment in one situation and to small
reductions in another situation is explained by Marshall’s conditions. In his
seminal analysis of the relative bargaining power of labor and management,
Alfred Marshall argued that unions are most powerful when the demand for
labor is highly inelastic—that is, when increases in wages will not result in
significant reductions in employment in the unionized sector.” Marshall fur-
ther proposed four basic conditions under which the demand for union labor
would be inelastic: (1) when labor cannot be easily replaced in the production
process by other workers or machines; (2) when the demand for the final
product is price inelastic (that is, demand is not sensitive to changes in the
price of the product); (3) when the supply of nonlabor factors of production
is price inelastic; and (4) when the ratio of labor costs to total costs is small.?
Below we address each of these conditions in turn.

The difficulty of replacing workers: The first condition, the degree to which
workers are difficult to replace, depends on the production technology. The more
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difhicult it 1s to replace workers with machines or other workers, the less apt
the workers will be to fear that they will be displaced.

Unions can try to limit the ease with which management can introduce
new technology by raising the cost of substituting other factors of production
for union labor, but that strategy presents a dilemma. Collectively bargained
constraints on technological change may keep unions from losing jobs, but
slowing that rate of technological change may also constrain the rate of pro-
ductivity growth, limiting the long-run potential for wage increases.

The demand for the product: Workers face less of an employment decline
from raising wages if the demand for the product produced by these workers
is not sensitive to the price of the product. This sensitivity (what economists
call the elasticity of product demand) is a second key condition Marshall identi-
fied. This condition is somewhat different from the other three in that it is
influenced by consumer preferences and not by the actions of the firm or the
union. The elasticity of product demand depends on the willingness of con-
sumers to substitute other products.

A modern-day illustration of this principle is the threat to union power
raised by less expensive foreign imports that become more attractive to do-
mestic consumers as wages and prices in the unionized domestic economy
rise. The lower prices of goods produced in the auto, apparel, steel, and elec-
trical appliance industries in many emerging countries have put pressure on
producers in more industrialized countries and thereby illustrate this aspect of
Marshall’s conditions. Many unions try to influence consumer actions through
“Buy Union” campaigns and counteract the pressure of lower priced goods.

The supply of other inputs: Marshall’s third condition is the responsiveness of
the price of other inputs in the production process to the demand for those
inputs (what economists call the elasticity of supply of other factors of production).
When an employer turns to alternative inputs such as machines or other fac-
tors of production in order to economize on the cost of labor, unions will be
more able to push up wages (with less fear of employment cutbacks) if the
price of those other inputs increases as their use increases. Thus, the more
inelastic the supply curve for alternative inputs is, the greater is union power.
Whereas Marshall’s first condition concerns the degree to which it 1s techno-
logically feasible to substitute other factors of production for unionized labor,
his third condition concerns the costs to the firm of increasing its use of alter-
native factors. o

Labor’s share of total costs: Marshall’s fourth condition is that unions are more
powerful when labor costs represent only a small proportion of total costs.
This condition has often been restated as “the importance of being unim-
portant.” An employer is less likely to resist union pressure if a given wage

il
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increase affects only a very small proportion of the total cost of the product.
Thus, a small craft unit, such as the skilled maintenance employees in a plant,
is often less likely to meet management resistance to its wage demands than
would a broad bargaining unit that represents all production and maintenance
employees.* -

Bargaining in the public sector illustrates the difficulties unions experience
when labor costs represent a large proportion of total production costs. Labor
costs for governments often run between 60 and 70 percent of the budget,
and for some occupations such as firefighters these costs run as high as 90 per-
cent of the budget. When government officials seek to control total budget
costs, they take a very hard line in collective negotiations because the wages
and salaries of public employees represent their largest controllable cost.

All of Marshall’s conditions are based on the assumption that workers and
unions are concerned about the employment effects of wage increases. If
union members are willing to accept a slow rate of growth in employment or
a decline in the number of union jobs as a trade-off for higher wages, the
sources of power discussed above are less important. The extent to which
unions factor in the wage-employment trade-off in their negotiations depends
on factors such as the political dynamics in the respective union and whether
or not macroeconomic conditions provide good alternatives in the labor mar-
ket. If favorable labor market alternatives prevail (i.e., a low unemployment
rate and strong economic growth), then workers and their union are likely to
be less concerned with potential employment reductions that would follow
wage increases in a particular negotiation.

Macroeconomic Influences on Total and
Relative Bargaining Power

Economists refer to unemployment and the growth in national productivity
as macroeconomic factors. The overall state of the economy affects bargaining
power through a variety of channels. A firm is likely to be earning higher
profits (greater total power) when the economy is strong and demand is
growing.

A union’s strike leverage depends in part on the availability of jobs, for
both the striking workers and their spouses or other family members who
might help support the strikers. The higher the unemployment rate, the less
likely it is that striking workers or family members will be to find substitute
employment and the more likely it is that other family wage earners will be
out of work. Thus, unions generally gain strike leverage during the upswing
of a business cycle, when the unemployment rate declines. Conversely, the
relative power of unions declines during periods of rising unemployment.
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The factors at work here include those discussed earlier regarding striking
workers’ needs for alternative income sources and employers’ vulnerability to
strikes when product demand 1s high. During periods of slack demand em-
ployers may, in fact, welcome a strike because they can lower their invento-
ries during the strike and use the strike as a substitute for layofts.

POLITICAL POWER

The power of labor and management is influenced by their respective politi-
cal power through a variety of channels. As mentioned above, one example of
how politics matters is through the influence of public policies on the macro-
economic policies that affect the total and relative power of labor and man-
agement. Yet, as discussed in chapters 2 and 3, the legal system and a number
of public policies significantly shape labor relations. So the political power of
labor and management matters because that power influences the laws and
public policies that regulate labor relations. In many emerging countries, pub-
lic policies also directly affect government regulation of pay and social welfare
policies, such as pensions, vacations, and health care. This provides another
channel through which political power affects the bargaining power of labor
and management. In addition, as will be discussed more fully in chapter 10, in
emerging countries governments are often significant employers. Political
power thus also influences employment terms and conditions through its ef-
fects on the role governments play as an employer.

THE ECONOMIC ENVIRONMENT

The power and influence that labor, management, governments, and other
actors have in labor relations is shaped by the economic environment in
which those parties operate. In the sections that follow in this chapter, we
examine the key components of the economic environment in emerging
countries, including the role of demographic factors such as population and
urbanization trends, child labor, and educational attainment.

Size and Quality of the Labor Force

A key factor that will affect a country’s labor relations system is the size of the
work force. Economists point out that a farger work force can contribute to
economic growth in the long run by increasing the supply of labor. At the
same time, an increase in the supply of labor can lead to downward pressures
on wages in the short run because it often takes time for the eftects of an in-
crease in the labor supply to produce economic growth and the increases in

the demand for labor that lead to wage growth over the longer term.
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The supply of labor, which has both quantity and quality dimensions, is the
key determinant of the size of the work force. The quantity of labor in the
labor market is influenced by the size of the working population, by the ex-
tent of rural-to-urban migration (which is commonly linked to a shift away
from farm work), and by the amount of child labor. The quality of labor is
influenced by the educational attainment of the work force. We discuss each
of these key components below and highlight several policy issues related to
labor supply that have recently surfaced in emerging countries, such as the
discrimination urban migrants face and the labor market difficulties college
graduates face.

Population Trends

In many emerging countries, the rate of population growth is faster than in
most advanced industrialized countries, and this has contributed to growth in
the labor forces of those countries. More than three-quarters of the world’s
people now live in emerging countries

The average life span remains about twelve years greater in the advanced
industrialized countries as compared to emerging countries, although this gap
has been sharply reduced in recent decades. In 1950, life expectancy at birth
for people in emerging countries averaged 35 to 40 years, compared with 62
to 65 years in advanced industrialized countries. However, average life expec-
tancy has been increasing in many emerging countries. In East Asia and Latin
America, for example, life expectancies are now an impressive 74 and 73
years, respectively.

Because of high birth rates, populations are relatively youthful in emerging
countries. Children under the age of 15 constitute more than 30 percent of
the total population of emerging countries, but this group constitutes just 17
percent of the total population in advanced industrialized countries. In fact, in
at Jeast ten emerging countries, children under the age of 15 constitute over
44 percent of the total population. As a result, the work force in emerging
countries must support almost twice as many children as it does in advanced
industrialized countries.

Urbanization and Migration Trends

Generally, the more economically advanced the country, measured by per
capita income, the greater the share of population living in urban areas. While
individual countries become more urbanized as they develop, it is also the
case that today’s poorest countries are far more urbanized than the advanced
industrialized countries were when they were at a comparable level of devel-
opment, and on average emerging countries are urbanizing at a faster rate
than emerging countries did in the past.
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One of the most significant modern demographic phenomena is the rapid
growth of cities in emerging countries. The most rapid urbanization is now
occurring in Asia and Africa. It is forecast that before 2030, more than half of
all people in these regions will live in urban areas.’

A key source of the significant urban population growth in emerging coun-
tries 1s large-scale rural-to-urban migration. This migration has led to high
rates of unemployment, as rates of rural-to-urban migration in emerging
countries have exceeded rates of urban job creation and have strained urban
social services. Another problem caused by these high rates of migration is
that a high proportion of well-educated young people make up the migrant
population and this depletes the rural countryside of skilled workers.

Rural-to-Urban Migration in China In China, migration of former farm
peasants into urban areas has greatly increased the size of the work force in
industrial enterprises in urban areas in recent years. This sort of migration was
highly restricted before market reforms were introduced in China in the
1980s. Under the hukou system, individuals were required to be registered
with the local authority where they were born and lived. Rural residents
were not allowed to move to urban areas for employment. Although this re-
striction has gradually been eased during the reform era, rural migrants con-
tinue to suffer severe discrimination when they seek employment, legal
protections, or public benefits in an urban area (see box 4.1).

BOX 4.1
The Hukou Registration System in China

The number of Chinese workers moving from rural areas to large cities
is large and increasing. In 2012, there were 262 million migrant work-
ers in China (a 3.9 percent increase from 2011). Of these, 163 million
had left their home province to work in other provinces. |

When the Communist Party came to power in 1949, the govern-
ment made restrictions on migration to urban areas to ensure that
enough people were working in rural areas. In 1958, the government
placed stricter control on internal migration of workers through a per-
manent registration process called the hukou system, a series of mea-
sures to prevent citizens seeking higher living standards from moving to
cities without permission.
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Under the hukou system, the social benefits a pérson receives are tied
to where he or she was born. The rigidity of the hukou system makes it
nearly impossible for internal migrant families to reap the benefits of
urban life. Without an official hukou (household registration record), a
migrant worker’s family is denied access to a range of city services, in-
cluding medical care, pensions, government services, and education.
The strict registration system deprives families of the supports they need
to live. After the hukou system was made stricter in the 1950s, police
began periodically enforcing the law by placing those who did not have
legitimate registered permits in detention centers. Migrant workers
without legal documentation were expelled from the city.

A large number of activist youths were relocated to rural areas during
the Cultural Revolution of the 1960s and 1970s as punishment for their
political activism. The government of China eventually permitted the
young revolutionists to return to cities.

With the advent of increased technology it has been easier for police
to enforce the hukou system using a national database of official hukou
registrations. The denial of benefits to some migrant families in cities
creates a major division between permanent residents and migrants. Mi-
grant workers in cities are stigmatized and discriminated against. Mi-
grant workers are restricted from access to public services, and they are
often blamed for urban crime and unemployment.

Migrant workers also face discrimination from permanent residents
who speak to them in public as if they are children. The workers are
often banned from entering expensive restaurants and hotel lobbies.
Adding to the discrimination, the Chinese word for these migrant work-
ers, nongmin, refers an inferior educational and cultural status and infe-
rior economic competencies.

In the last five years Chinese authorities have made some efforts to
make it less difficult for migrant workers to move their hukou to the cit-
ies where they work. They are also trying to provide services in cities to
all permanent residents. At the same time, the trend toward internal
migration in China does not seem to be decelerating. Migrant workers
now constitute about 20 percent of China’s total population. It is ex-
pected that in the next several years, an additional 100 million more
rural residents will migrate to cities.

Sources: National Bureau of Statistics of China, http://www.stats.gov.cn/
was40/gjtjj_en_detail jsp?searchword=migrants&channelid=9528&record=3;
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Bob Davis and Tom Orlik, “China Seeks to Give Migrants Perks of City Life,”
Wall Street_Journal, Match 5, 2013, http://online.wsj.com/article/SB10001424
127887324178904578341801930539778. html?cb=logged.3972573739010
8407; Hsiao-Hung Pai, “China’s Rural Migrant Workers Deserve More Re-
spect from the City Dwellers,” The Guardian, August 25, 2012, htep://www
.theguardian.com/commentisfree/2012/aug/25/china-rural-migrants-more
-respect; PRI’s The World, “China’s Hukou System Puts Migrant Workers at
Severe Economic Disadvantage,” May 1, 2013, http://www.pri.org/storics/
politics-society/social-justice/china-s-hukou-system-puts-migrant-workers-at
-severe-economic~disadvantage-13676.html; Wu Zhong, “How the Hukou
System Distorts Reality,” Asia Times, April 11, 2007, http://www.atimes.
com/atimes/China/ID11Ad01. html.

The difficult economic and social conditions migrants face has emerged
as a key public policy issue in a number of countries, not just in China.
Box 4.2 highlights the problems migrants face in Singapore and the protests
that are surfacing as migrants there seek improvements in their work lives
and status.

BOX 4.2

Frustrations Surface in the Ranks of
Singapore’s Migrant Workers

Frustration among Singapore’s unappreciated and underpaid migrant
workers has been building in recent years as their numbers have grown
faster than the country can accommodate them. Tensions boiled over
earlier this month, after a 33-year-old Indian migrant worker was killed
by a bus in the Little India neighborhood. A crowd of fellow workers
from South Asia gathered at the scene. Their anger quickly escalated,
with some 400 people pelting stones, attacking emergency responders
and setting fire to vehicles. It was the worst riot to hit Singapore, one of
the world’s most orderly countries, since 1969. . ..

Migrant laborers are paid as little as 2 Singapore dollars, or $1.60,
per hour. Few speak fluent English, the country’s working language,
and most live in crowded dormitories away from residential areas.
They typically are at the mercy of employers, owe high debt to hiring
agents and have few means of expressing grievances. Last year, 200
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Bangladeshi workers protested unpaid wages and Chinese bus drivers
refused to report to work to protest salaries lower than their Singapor-
ean and Malay counterparts.

Source: Reprinted from New York Times Editorial Board, “Singapore’s Angry
Migrant Workers,” New York Times, December 27, 2013.

Educational Attainment

The education levels of workers are an important factor in labor relations.
Educational systems vary from country to country. There are differences in
the age when students typically begin and end each phase of schooling, the
duration of courses taken, and what students are taught and expected to learn.
These differences make it extremely complicated to draw international com-
parisons based on education.®

There have been dramatic improvements in education throughout the
world. Today, 82 percent of all people are literate, compared to 63 percent as
recently as 1970. Since 1950, there have been significant reductions in educa-
tion inequality based on gender in emerging countries, although the need for
further progress remains, as two-thirds of the world’s illiterate people are
women.

At the same time, education levels in emerging countries continue to seri-
ously lag behind levels in advanced industrialized countries. For example, in
Europe, North America, or Japan, children can expect to receive more than
twelve years of schooling. The average child in sub-Saharan Africa and South
Asia, in contrast, can expect to spend less than five years in school.

Since 1950, the average years of schooling among the total population 15
years and older in emerging countries has increased significantly, from 2.1
years to 7.1 years. In South Asia and the Middle East/North Africa regions,
average years of schooling have more than doubled since the 1980s. The im-
provements in completion and enrollment ratios at all levels among the
younger cohorts in every generation contribute to a continual increase in the
average years of schooling as these cohorts mature over time. The biggest
improvement in average years of schooling among the younger cohorts was
recorded during the period 1970 and 1990 in both emerging and advanced
industrialized countries.

The more rapid the rate of population growth, the greater the proportion
of dependent children in the total population and the more difficult it is for
people who are working to support those who are not.
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A key fact is that while emerging countries contain more than 80 percent
of the world’s population, they account for only half of the world’s popula-
tion that has attained some form of higher education. At the same time, im-
provements in education will not lead to sustained improvements in standards
of living if there are not adequate jobs that require the higher skills of the bet-
ter educated. Box 4.3 describes recent concerns about a potential oversupply
of college-educated individuals in China. Similar concerns have appeared in
other emerging countries recently.

BOX 4.3
The Oversupply of College Graduates in China

Prior to the 1990s, only the top 4 percent of Chinese students were able
to attend college and there were plenty of college graduate—level jobs to
go around. However, in the past few decades, enrollment in public
universities in China has increased rapidly, which has increased the
number of students eligible for a college degree. The number of univer-
sity graduates has nearly doubled since 2002. The percentage of col-
lege-age people attending university went from 4 percent to about 20
percent since 2002. However, this number still lags behind the compa-
rable figures for advanced industrialized countries, where 40 percent or
more of college-age students are enrolled in universities.

The oversupply of students first emerged in 1999, when Chinese
authorities initiated policies to increase college enrollment in order to
prepare young Chinese adults for a twenty-first-century economy. Al-
though China’s economy is growing rapidly, there are not enough jobs
for the number of university graduates. The total number of graduates
for the current decade is expected to reach 94 million, which is nearly
double the graduate rate of the previous decade. Graduates are ex-
tremely disappointed in their quest to find quality work, make good
money, and live a comfortable lifestyle. ‘

As a result of the lack of jobs, some college graduates are seeking to
leave China and work abroad. Pressures are building among graduates
whose skills are not being fully utilized.

Source: Sophic Song, “Future of Chinese Graduates Is Bleak: More Than Half
Will Have to Take Blue-Collar Jobs by 2020,” International Business Times,
June 10, 2013, http://www.ibtimes.com/future-chinese~college-graduates
-bleak-more-half-will-have-take-blue-collar-jobs-2020-1298875.
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Gender Gaps in Education Young females receive less education than
young males in most emerging countries. The gender gap in education is es-
pecially great in emerging countries in Africa, where female literacy rates can
be less than half that of men. In most emerging countries, women make up a
minority of college students.

There are several reasons Whyrclosing the educational gender gap by in-
creasing the educational opportunities for women is economically desirable.
First, the increase in earnings due to education is greater for women than it 1s
for men in most emerging countries. Another reason why it is economically
desirable to close the educational gender gap in emerging countries is that
increasing women’s education not only increases their productivity in the
workplace, it also results in greater labor force participation, later marriage,
lower fertility, and greatly improved child health and nutrition, thus benefit-
ing the next generation as well. Further, because women carry a dispropor-
tionate burden of poverty, any significant improvements in their role and
status through education can have an important impact on breaking the vi-
cious circle of poverty and inadequate schooling. Studies also show that moth-
ers” education plays a decisive role in raising levels of nutrition in rural areas.

In summary, while significant improvements have occurred in the level
and spread of education in emerging countries in recent years, these countries
still face great challenges as they seek to improve access to education.

Child Labor

Another critical aspect of the economic environment that has particularly
large effects on labor relations in emerging countries is child labor. The vol-
ume of child labor matters in part because of the effects it has on increasing
the supply of labor. In addition, child labor nearly always takes place under
very poor work conditions that include low pay and unsafe work. Child la-
borers are not the only workers affected by these poor conditions; they spread
and affect other workers at the low end of the labor market.

A comprehensive report on child labor published by the International La-
bour Organization in 2013 documents that 168 million children worldwide
are laborers; this group accounts for almost 11 percent of the child population
as a whole.” Children in hazardous work that directly endangers their health,
safety, and moral development make up almost half of all child laborers, about
85 million. Child labor is most common in the agriculture sector, but the ILO
report shows that the numbers of child laborers in services and industry are by
no means negligible.

The largest absolute number of child laborers is found in Asia and the
Pacific region, but sub-Saharan Africa continues to be the region with the
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Table 4.1. Total number of child laborers and number of child laborers doing hazardous work by
region, 5—17 age group, 2012

Child laborers doing

Child laborers hazardous work
Reygion (millions) % (millions) %
Asia and the Pacific 77.7 9.3 33.9 4.1
Latin America and the Caribbean 12.5 8.8 9.6 6.8
Sub-Saharan Africa 59.0 21.4 28.8 10.4
Middle East and North Africa 9.2 3.4 5.2 4.7

Note: The numbers in the second and fourth colummns are the percentages of children as a whole in cach
region.

Source: International Labour Office, Marking Progress against Child Labous: Global Estimates and Trends 2000~2012
(Geneva: International Labour Office, 2013).

highest proportion of child laborers; one in five children are laborers there. As
shown in table 4.1, for the overall 5~17 age group, child laborers number
almost 77.7 million in Asia and the Pacific. For the same age group, there
are 59 million child laborers in sub-Saharan Africa, 12.5 million in Latin
America and the Caribbean, and 9.2 million in the Middle East and North
Africa.

Not surprisingly, the incidence of child labor is highest in poorer countries.
Twenty-three percent of children in low-income countries are child laborers,
compared to 9 percent of children in lower-middle-income countries and 6
percent of children in upper-middle-income countries.

The agricultural sector is by far the most significant employer of child la-
borers; it employs over 98 million children, 59 percent of the world’s child
laborers. But the numbers of child laborers in the services and industry sectors
are by no means negligible. A total of 54 million are found in the services sec-
tor (of which 11.5 million are in domestic work) and 12 million are found in
industry.

The ILO report also shows that the number of child laborers has declined
somewhat in recent years. There were almost 78 million fewer child laborers
at the end of the 2000~2012 period than at the beginning, a reduction of al-
most one-third. The decrease in the number of female child laborers was
particularly pronounced.

The ILO report identifies a number of actions that have driven progress in
the reduction of child labor, including the political commitment of govern-
ments to reducing child labor, an increasing number of ratifications of ILO
conventions, and progressive new public policies in a number of countries.
The ILO report concludes that “policy choices and accompanying invest-
ments that have been made in two areas appear particularly relevant to the
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decline in child labor over the last 12 years. The first is education. The world-
wide Education For All movement has helped marshal major new invest-
ments in improving school access and quality, which in turn has provided
more families with the opportunity to send their children to school rather
than to the workplace and has made it worthwhile for them to do so. It is not
chance that the rapid decline in child labor since 2000 coincided with a major
increase 1in school attendance.”®

The second policy area is social protection. While extending access to so-
cial security remains a pressing challenge globally, there is clear evidence from
multiple countries that investments in social security are associated with lower
levels of child labor. This is not coincidental: social security can be essential in
mitigating the social and economic vulnerabilities that can lead families to
resort to child labor. Many countries also have recently been taking action to
establish or revise their lists of what constitutes hazardous work and are in-
cluding prohibitions of these kinds of work for anyone under 18 years of age
as part of enforceable legislation.’

THE TECHNOLOGICAL CONTEXT

Technological change had a major role in workers’ early efforts to use unions
and other means to improve their employment conditions. It also is clear that
across the globe ongoing technological changes will have huge effects on fu-
ture employment conditions. Yet many people still disagree over how and
why technology influenced labor-management relationships and what current
technological changes imply for the future of labor relations.

The Historical Debate over the Influence of Technology:
Commons versus Marx

Both Karl Marx and John R. Commons believed that workers were spurred
to join unions by technological change, the shift from craft systems of produc-
tion to wage labor, and the rise of the modern factory system. But they dis-
agreed sharply over exactly why changes in technology and the organization
of work had that effect.

For Marx, the critical event in industrialization was the chasm that capitalist
methods of production opened between workers and the owners of the means
of production. That chasm, according to Marx, would inevitably result in a
worsening of working conditions, a profit crisis, and the emergence of a revo-
lutionary class consciousness among workers. Followers of Marx went on to
argue that it was the loss of control that workers experienced as a result of
shifts in production methods and ownership that led them to form unions. To
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those observers, collective negotiations was (and is) a continuing battle be-
tween workers and managers over control of the production process. Harry
Braverman built on this argument and claimed that technological change typ-
ically leads to a lowering of the skills required in jobs (deskilling) as part of
this battle for control.™

Commons, on the other hand, observed that the shift in production meth-
ods was a product of an expansion of the market brought about by urbaniza-
tion and new transportation methods. To Commons, as the market expanded
and the ownership of production changed, workers encountered a host
of competitive menaces such as prison labor and child labor. Workers
then turned to unions to protect themselves and improve their standard of
living. Commons and his students argued that unions and workers sought
income and job security rather than control of the production process."
Thus, although Marx and Commons differed sharply over the interpreta-
tion of unions’ objectives, both saw the rise of capitalism as the spur to
unionization.

To Clark Kerr, John Dunlop, Frederick Harbison, and Charles Myers, it
was the process of industrialization and not capitalism per se that brought
about the changes in the relationship between workers and employers that
led to unionization.'? They argued that modern technology produced a need
for rules that would govern relations between workers and employers. Col-
lective negotiations were a logical way to formalize and structure the rules
required in modern industry. Within this framework, specific technological
changes are important in collective negotiations because they result in changes
in the relative bargaining power of management or labor. In this regard, the
industrialization thesis 1s closer to the ideas of Commons than to Marx’s
theories.

The Influence of Microelectronic
Technology on Skill Levels

The recent growth 1n the use of microelectronic technology has reignited the
debate over the effects of technological change. Some believe that this tech-
nology can open the way to less hierarchical, higher skilled work and further
growth in real incomes. To others, the new technology is being used to wrest
control away from the work force and to deskill workers.”? These latter ob-
scrvers see little evidence of a shift away from the hierarchical forms of work
organization. In fact, these modern proponents of the deskilling thesis argue
that much of the concessionary negotiations that has occurred in recent years is
the result of the efforts of managers to increase the pace of work and use new

technology to weaken workers’ bargaining leverage and skills. Proponents of
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the deskilling thesis also predict that new technology will lead to significant
employment displacement and unemployment.

A number of behavioral scientists believe that new technologies serve to
“unfreeze” existing practices and open up a variety of options for reconfigur-
ing the organization of work, career ladders, compensation criteria, and other
aspects of the employment relationship.' According to this view, there is no
single effect of technology on skills or workers’ power; rather, its effects de-
pend on the choices made by decision makers and the way the new technol-
ogy is implemented.

Summary

This chapter examines how the environment influences labor relations in
emerging countries. The key issues the chapter addresses are that labor rela-
tions are critically shaped by the bargaining power of labor and management
and that bargaining power has three key components—total, relative, and
political power. The environment shapes all three of these sources of power.
This chapter covers the role of the economic, demographic, and technologi-
cal environments.

Important economic factors include those that operate at the firm level
(microeconomic influences) and the state of the labor market and the overall
economy (macroeconomic influences). The economic environment is most
important through the effects it exerts on the bargaining power of labor and
management. Bargaining power is heavily influenced by strike leverage and
the extent to which an increase in wages leads to a decline in employment
(the wage-employment trade-off).

Major demographic issues include the growth in population and the labor
force, the extent of rural-to-urban migration, and the educational attainment
of the work force.

Technology influences employment levels and bargaining leverage. In re-
cent years there has been much debate over how technology is affecting the
skill levels of workers. On the shop floor, labor relations play an important
role in shaping how well new technology is implemented.

How well a labor relations system serves the interests of labor, management,
and society often depends on its ability to adapt to changes in the environment.
Economic pressures on labor relations systems have grown steadily along with
globalization and the expansion in international trade. There are also pressures
from the other key environmental dimensions. To help build a better under-
standing of how labor relations can respond to these environmental challenges,
the next chapter examines how collective negotiations function.
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Discussion Questions

1. Define bargaining power and strike leverage.

2. Several microeconomic factors play a part in the strike leverage of both
unions and employers. Briefly describe some of these factors.

3. Describe some policy measures emerging countries have initiated in
recent years that have contributed to a reduction in child labor.

4. Contrast the positive and negative effects of technology on workers
and working conditions.

Related Web Sites

Hazardous Child Labour page of the ILO-IPEC Web site: http://www.ilo.org/ipec/
facts/WorstFormsofChildLabour/Hazardouschildlabour/lang--en/index.htm

ILO’s Global Wage Report: http://www.ilo.org/global/research/global-reports/
global-wage-report/lang--en/index. htm

U.S. Department of Labor, International Child Labor: http://www.dol.gov/dol/
topic/youthlabor/intlchildlabor.htm
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1984.
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ing, Mass.: Addison-Wesley, 2003.
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Trends 2000-2012. Geneva: International Labour Office, 2013.
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63, no. 2 (June 2008), http://www.prb.org/pdf08/63.2uslabor.pdf.

Todaro, Michael P., and Stephen C. Smith. 2012. Economic Development. Boston:
Addison-Wesley.
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