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An Examination of International Environmental

Racism Through The Lens of Transboundary
Movement of Hazardous Wastes

ROZELIA S. PARK’
INTRODUCTION

Increasing accusations of environmental racism in the domestic context
have led to allegations of environmental racism in the global context by
activists, academics, and leaders of developing nations. Claims of international
environmental racism arise when a government or corporation pursues policies
that disparately impact minorities.' Conscious intent to continue racial
subordination is not necessary:?> “any action that has negative predictable
consequences for racial minorities can be an act of environmental racism . . . .
It is only important that the practice in question perpetuates the dominance of
one race over another.”

Domestic charges of racism in the United States are echoed inthe language
used to describe the maquiladora® program when corporations from an
“economically-superior and predominantly white” United States use Mexico as
a “dumping ground for toxin-producing industries.” International
environmental racism can be seen as “a practice in which the predictable

* ]D./M.P.A, 1999, Indiana University School of Law, Bloomington; AB, 1993, University of
Chicago. The author wishes to express her gratitude to Professor David Fidler for his insightful comments and
editing skills, and to her family and friends for their support. Special thanks also to the editorial staff of the
Indiana Journal of Global Legal Studies for their hard work.

1. Xavier Carlos Vasquez, The North American Free Trade Agr t and Envir ral Racism,
34 Harv. INT’LL. J. 357, 367-68 (1993).

2. Gerald Torres, Introduction: Understanding Environmental Racism, 63 U.CoLo. L. REv. 839, 840
(1992).

3. Vasquez, supra note 1, at 368-69.

4. The maquiladora program “refunds customs duties on raw materials or intermediate goods imported
into Mexico for use in the production of goods that are to be immediately exported.” Id. at 360-61.

5. Id at369.

659
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distributional impact of a decision to pollute contributes to the structural racial
subordination that exists in the world today.”

A major issue in international environmental racism is the phenomenon of
transboundary movement of hazardous wastes. Governments and corporations,
usually from developed nations, create hazardous waste in their country as a by-
product of manufacturing and pay developing countries to dispose of this
waste.” The shipment of hazardous waste from developed to developing
countries is environmental racism on an international scale.?

The most often cited reason why developed countries export their hazardous
waste to developing countries is that the disposal of wastes is much more
strictly regulated and, thus, more expensive in developed countries than in
developing countries.” Strict regulations in one country make it less expensive
and more simple to ship it to another country, usually in the developing world,
in order to dispose of the waste. Countries that agree to take the waste usually
have inadequate waste disposal facilities, non-existent liability schemes, and
insufficient enforcement mechanisms and personnel.'® In contrast to this often
cited reason, environmental racism holds that developed countries are more
willing to use developing countries as a dumping ground not because of cost or
convenience but because of race and poverty."

This note will consider charges of international environmental racism by
examining environmental racism theories from the domestic context and
applying them to the phenomenon of transboundary movement of hazardous
wastes from developed to developing countries. Part I isolates four

6. Id. Vasquez explains that: “[T]he United States practices international environmental racism when
the actions of its government or corporations work to maintain the racial subordination and domination of the
United States over Mexico.” /d. Vasquez charges that the U.S. government commits environmental racism by
“failing to clean-up pollution along the border and by not requiring stricter standards for U.S. owned
magquiladora industries.” Id. at 374.

7. Rev.BenjaminF. Chavis, Jr., Foreword to CONFRONTING ENVIRONMENTAL RACISM: VOICES FROM
THEGRASSROOTS 3, 4-5 (Robert D. Bullard ed., 1993); Bi.L MOYERS, CENTER FOR INVESTIGATIVE REPORTING,
GLOBAL DUMPING GROUND: THEINTERNATIONAL TRAFFIC INHAZARDOUS WASTE 104-05 (1990) [hereinafter
CENTER FOR INVESTIGATIVE REPORTING].

8. HughlJ. Marbury, Note, Hazardous Waste Exportation: The Global Manifestation of Environmental
Racism, 28 VAND. J. TRANSNAT’L L. 251, 291 (1995).

9. Id; Mutombo Mpanya, The Dumping of Toxic Waste in African Countries: A Case of Poverty and
Racism, in RACE AND THE INCIDENCE OF ENVIRONMENTAL HAZARDS 204, 209 (Bunyan Bryant & Paul Mohai
eds., 1992).

10. Mpanya, supra note 9, at 211-12. In Koko, Nigeria, an unknowing individual stored hundreds of
rusting, leaking drums of toxic PCBs in an extremely unsafe manner on his property, endangering himself, his
family, and the townspeople. CENTER FOR INVESTIGATIVE REPORTING, supra note 7, at 1-2.

11. One study reported that there is a “low level of appreciation for Africa and African people among
Western business-people.” Mpanya, supra note 9, at 212,
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characteristics of environmental racism. Part II turns to the less-developed
international literature and examines the historical patterns of hazardous waste
movement from developed to developing countries. Italso describes and applies
the analogous elements on the international level that correspond to the domestic
factors previously discussed. Part III describes the international legal
framework before the Basel and Bamako conventions and then presents a brief
comparison of the two conventions. Finally, Part IV concludes that the
characteristics of environmental racism do not adequately explain the current
situation in the context of hazardous waste movement across international
borders because of the development of the two conventions limiting the
transboundary shipment of hazardous wastes. It also discusses how national
sovereignty issues played a different role than in most international agreements,
and how sovereignty and racial unity created solidarity and helped developing
nations to garner more power for themselves.

1. THE THEORY OF ENVIRONMENTAL RACISM: DOMESTIC AND
INTERNATIONAL LITERATURE ON ENVIRONMENTAL RACISM

A. The Four Characteristics of Environmental Racism"

There are four characteristics shared by American communities in which
hazardous waste sites have been located. A study commissioned by the United
Church of Christ" concluded that it was ““virtually impossible’ that the nation’s
commercial hazardous waste facilities are distributed disproportionately in

12. Before I begin to summarize the results of these well-known studies, I should say that my objective
is merely to present the general thinking on environmental racism. There are critiques of the studies I mention.
Professor Vicki Been argues that the research does not support the claim that racism and classism in the siting
process itself is the cause of the disproportionate burden that poor and minority communities bear in hosting
locally undesirable land uses (LULUs). She argues that events subsequent to siting may lead to the current
disproportion in the distribution of LULUs. Vicki Been, Locally Undesirable Land Uses in Minority
Neighborhoods: Disproportionate Siting or Market Dynamics?, 103 YALEL.J. 1383, 1385 (1994). Michel
Gelobter has also examined the statistical variables one must consider when studying environmental racism and
hazardous waste siting policies. Michel Gelobter, Toward a Model of “Environmental Discrimination,” in
RACE AND THE INCIDENCE OF ENVIRONMENTAL HAZARDS, supra note 9, at 64, 73-76.

Summarizing these critiques is beyond the scope of this paper. My goal in presenting the conclusions of
these studies is to show that race is a good indicator of where hazardous waste facilities are sited, and not to do
a comprehensive analysis of the environmental racism literature.

13. UNITED CHURCH OF CHRIST, COMM’N FOR RACIAL JUSTICE, TOXIC WASTE AND RACE INTHE UNITED
STATES: ANATIONAL REPORT ON THE RACIAL AND SOPCIO-ECONOMIC CHARACTERISTICS OF COMMUNITIES WITH
HAzArDOUS WASTESITES (1987) [hereinafter UCCC Study]. This was the first national study of environmental
racism to take income into account along with race.
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minority communities merely by chance; therefore in all likelihood underlying

Jactors related to race play a role in the location of these facilities.”" These
underlying factors include: 1)availability of cheap land; 2) lack of opposition
to the siting of the facility due to lack of political resources and clout; 3)
inability to “walk with their feet” or lack of mobility resulting from poverty and
housing discrimination; and 4) poverty.”* The characteristics contribute to
communities’ vulnerability to unfair sitings of waste and polluting industries
and, thus, their disproportionate exposure to environmental risk.'

Industry and government actively seek out these characteristics when they
make siting decisions.'” “The siting process commences when a corporation or
governmental body begins a search for a proper location for anew facility. The
‘proper location’ is determined by a number of considerations . . . [including]
the physical requirements of the facility itself and . . . the costs of siting,
constructing and operating the facility.”"®

First, cheap land is a factor because most corporations or governmental
bodies are “economically rational actors” trying to minimize their short-term
and long-term costs.”” Money is saved if the facility owner does not have to

negotiate with communities because the communities are unable to effectively
resist.?

14. Paul Mohai & Bunyan Bryant, Environmental Injustice: Weighing Race and Class as Factors in
the Distribution of Environmental Hazards, 63 U. CoLo. L. REv. 921, 922 (1992) (emphasis added).

15. Id. The first three of these characteristics were isolated by Mohai and Bryant. The fourth is one that
1 added since all the thorough studies of environmental racism account for income levels. The same basic
characteristics were listed by Godsil and Freeman in their article on community economic development. The
characteristics they listed were as follows: (1) state of economic depression and/or high unemployment; (2) lack
of effective political power; and (3) availability of inexpensive undeveloped or underdeveloped land zoned
industrial or otherwise suitable for uses associated with environmental degradation. Rachel D. Godsil & James
S. Freeman, Jobs, Trees and Autonomy: The Convergence of the Environmental Justice Movement and
Community Economic Development, 5 MD. J. CONTEMP. LEGAL ISSUES 25, 26-27 (1994).

16. Godsil & Freeman, supra note 15, at 26.

17. See note 24 and accompanying text. “Several commentators argue that corporations have deliberately
or unconsciously concluded that race, average income, average education and other socio-economic
characteristics can and should be considered in selecting asuitable site.” James S. Freeman & Rachel D. Godsil,

The Question of Risk: Incorporating Community Perceptions into Environmental Risk Assessments, 21
FORDHAM URB. L.J. 547, 553 (1994).

18. Godsil & Freeman, supra note 15, at 551.
19. Id. at 551 n.17.
20. Id. at 552.
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Second, political power is important because it is necessary for a
community to be able to marshall resources for effective protest of a siting
decision.”’ Lawmakers and administrators of government agencies are “more
responsive to the demands of constituents who possess the greatest political
influence.”” Middle to upper class communities have more resources, such as
time, money, contacts, and knowledge of the political system,? than poor and
minority communities to mount effective protests when their communities are
sited for hazardous waste facilities. Naturally, corporations do not want to deal
with opposition and, therefore, look to the paths of least resistance by siting
their facilities in neighborhoods that are least likely to protest.

Third, lack of mobility is important because it means that minorities, often
with high rates of poverty, do not have the option of buying their way out of
their communities.? They cannot afford to move to communities where they
would be out of danger from hazardous waste facilities. The result is that
facilities are often sited in poor minority communities rather than poor white
communities. Thus, people of color are stuck in communities in which they are
doomed to suffer environmental dangers.

Fourth, poverty is at the foundation of most of the three other
characteristics of environmental racism. All of the hazardous waste siting
studies have shown that income is an important indicator of siting decisions. In
most of the studies that accounted for race, investigators found that income was
second only to race in explaining the outcomes. Low income-and low
educational level interact with the lack of resources, which results in low
political representation and low participation in the decisionmaking process.

Environmental racism does not lend itself to being picked apart and forced
into a well-defined theoretical framework. To do so would deny the subtleties
and insidiousness of racism. For the purposes of this analysis, however, I will
examine each factor individually on the international level.

21. M.

22. Richard J. Lazarus, Pursuing “Environmental Justice”: The Distributional Effects of
Environmental Protection, 87 Nw. U. L. REv. 787, 810 (1992).

23. Mohai & Bryant, supra note 14, at 924.

24. Vicki Been, Market Dynamics and the Siting of LULUs: Questions to Raise in the Classroom
About Existing Research, 96 W.VA. L. REv. 1069, 1072-73 (1994).
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B. Environmental Racism = Institutional Racism?

The United Church of Christ study noted that the mechanisms that allow the
practice of environmental racism to exist, such as zoning and redlining,
"represent institutionalized forms of racism.”? One legal scholar stressed that
the “racism” in “environmental racism” should be emphasized.? He argues that
of the four characteristics listed, the racist aspect of environmental racism is
often overlooked since none of these characteristics contains any specifically
racist aspects. Itis precisely the hidden nature of racism that makes it difficult
to locate and change policies in order to put an end to discriminatory
outcomes.” It is more helpful to look at the outcomes rather than the intent
behind the policies because the initial racist intent often no longer exists.

Outcome considerations are the opposite of intent considerations. A lawsuit
is one obvious solution to an environmental racism claim, but an equal
protection violation requires proof of discriminatory intent—nearly an
impossible standard—and claims of environmental racism under the equal
protection clause have not succeeded in any U.S. court.?®

The Reverend Dr. Benjamin F. Chavis, Jr., Executive Director of the United
Church of Christ Commission for Racial Justice, coined the phrase
“environmental racism.” He has described it as:

Environmental racism is racial discrimination in
environmental policy-making. Itisracial discrimination in the
enforcement of regulations and laws. Itis racial discrimination
in the deliberate targeting of communities of color for toxic
waste disposal and the siting of polluting industries. It is
racial discrimination in the official sanctioning of the life-
threatening presence of poisons and pollutants in communities

25. Mohai & Bryant, supra note 14, at 922,

26. See Torves, supra note 2, at 845.

27. For more on the subtleties of racism see Luke W. Cole, Empowerment as the Key to Environmental
Protection: The Need for Environmental Poverty Law, 19 EcoLogy L.Q. 619 (1992); Peggy C. Davis, Law
as Microaggression, 98 YALE L. J. 1559 (1989); Charles R. Lawrence Ill, The Id, the Ego, and Equal
Protection: Reckoning with Unconscious Racism, 39 STANL. REv. 317 (1987).

28. See Cole, supra note 27 (arguing that litigation to remedy claims of environmental racism
disempowers people of color by forcing them into a court system controlled by their businéss and government
opponents, and by trusting strategic decisions to legal and scientific “experts” who tend to be paternalistic). See
also Godsil & Freeman, supranote 15,at30-31. Activists advocate that more political and community-based
methods, rather than legal ones, should be taken to fight environmental racism. Id. at 33-35.
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of color. And, it is racial discrimination in the history of
excluding people of color from the mainstream environmental
groups, decision-making boards, commission, and regulatory
bodies.?”

This definition emphasizes the institutional aspect of environmental racism.
Similarly, Professor Robert Bullard argues that the conditions that lead to the
“creation and maintenance of the black ghetto and the drift toward two ‘separate
and unequal’" societies still exist.*® Racism has been institutionalized in the
policies of government and decision making bodies that hold power in our
society. Policies reflect the attitudes of policymakers. Although the individuals
who hold racist attitudes come and go, racist beliefs are reflected in policies that
far outlast individuals. These policies, emanating from government agencies
and other institutions, effectively continue to isolate and marginalize people and
communities of color.’’ Not only that, but government policies and corporate
policies interact to reinforce each other. Industrial production is influenced by
government policy.*? Thus, local governments in conjunction with urban-based
corporations reinforce racially discriminatory practices.”

Some use the language of domination and subordination to define
environmental racism: environmental racism “contributes to the structure of
racial subordination and domination that has similarly marked many of our
public policies in this country.”* Gerald Torres, Professor Bullard, and
Reverend Chavis share the idea that institutionalized racism is the means by
which environmental racism is practiced.

29. Chavis, supra note 7, at 3.

30. Robert Bullard, Residential Segregation and Urban Quality of Life, in ENVIRONMENTAL JUSTICE:
IssUES, POLICIES, AND SOLUTIONS 76, 77 (Bunyan Bryant ed. 1995).

31. Freeman and Godsil argue that even agencies, which have amore impartial and neutral view and act
as checks on corporate or governmental decisionmaking, are not immune to political influence. See Godsil &
Freeman, supra note 15, at 554-55. See also Lazarus, supra note 22, at 807.

32. Robert D. Bullard, Anatomy of Environmental Racism and the Environmental Justice Movement,
in CONFRONTING ENVIRONMENTAL RACISM: VOICES FROM THE GRASSROOTS, supra note 7, at 15, 18 .

33. Bullard, Residential Segregation and Quality of Life, supra note 30, at 81. Bullard characterizes
it in this manner: “[E}conomic developmentand environmental policies flow from forces of production and are
often dominated and subsidized by state actors.” Id.

34. Torres, supra note 2, at 840 (emphasis added).
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Housing policies are a good indicator of how conditions arise to encourage
hazardous waste siting. Through redlining,* discriminatory zoning policies,*
lending practices, housing and real estate practices, and urban industrial
development, people of color have been and continue to be ghettoized. Bullard
describes this type of discriminatory housing policy as “[a]partheid-type
housing,”’ which results in “limited mobility, reduced neighborhood options,
decreased environmental choices, and diminished job opportunities for African-
Americans.””® Housing discrimination, in turn, also contributes to the “physical
decay of inner-city neighborhoods” and denies African-American communities
a “basic source of wealth and investment specifically through home
ownership.”” It is no coincidence that the most polluted urban neighborhoods
are those with a “crumbling infrastructure, deteriorating housing, inadequate
public transport, chronic unemployment, high poverty, and an overloaded health
care system.”

C. International Literature

International literature on environmental racism is very limited. There is,
however, a great deal of information on the transboundary movement of
hazardous wastes. Greenpeace has estimated that “industrialized nations
produce approximately 300 million tons of hazardous waste per year."*' The
EPA has estimated that the United States exported approximately 160,000 tons

35. "A 1991 report by the Federal Reserve Board found that African-Americans were rejected for home
loans more than twice as often as Anglos.” Bullard, Residential Segregation and Quality of Life, supra note
30, at 78.

36. Bullard argues that:

Zoning is probably the most widely applied mechanism to regulate urban land use in the
United States . . .. Zoning ordinances, deed restrictions, and other land-use mechanisms
have been widely used as a NIMBY [“Not in My Back Yard”] tool, operating through
exclusionary practices . . ... Exclusionary zoning is “one of the most subtle forms of
using government authority and power to foster and perpetuate discriminatory practices.

Id. at 81-82 (citations omitted).

37. Id. at 80.

38./d.

39.1d at 77.

40. 1d.

41. Daniel Jaffe, Note, The International Effort to Control the Transboundary Movement of Hazardous
Waste: The Basel and Bamako Conventions, 2 ILSA J. INT'L L., Spring 1995, at 123, 125 (1995) (quoting
Teresa A. Wallbaum, America's Lethal Export: The Growing Trade in Hazardous Waste, 1991 U.ILL. L.
REv. 889, 892 (1991)).
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of hazardous waste per year.*? This amounts to one percent of the waste
generated in the United States.” "By 1983, a cargo of hazardous waste ‘crossed
a national frontier more than once every five minutes, 24 hours a day, 365 days
a year' within Western Europe and North America, according to the
Organization for Economic Cooperation and Development."* Although less
than one percent of the United States’ hazardous waste was shipped to the Third
World, the volume of U.S. waste shipments have “shot up from 30 notices of
shipments in 1980 to more than 400 in 1986. . . . the number of Third World
destinations has increased each year.”* Increased waste production has
important implications for waste disposal in producer states, which has
ramifications for waste disposal policies of every nation.

1. Hazardous Waste Movement from Developed to Developing Countries

Increased public opposition to hazardous waste siting, scarcity of disposal
facilities, and stricter environmental rules lead to increased disposal costs.
Thus, developed nations are looking for easier and less costly means of
disposing of their waste.* Therefore, corporations follow the “path of least
resistance”, which means that corporations export their waste overseas to
countries with less stringent environmental standards and lower disposal
prices.”” By exporting their waste, “corporations can avoid the tougher
measures necessary to cut down on the use of harmful chemicals and to reduce
waste production at home.”® Until recently there was little incentive to slow

42. Keith White, GANNETNEWS SERVICE, July 12, 1989, available in LEXIS, NEWS Library, ARCNWS
File

43. Jaffe, supra note 41, at 892.

44. CENTER FOR INVESTIGATIVE REPORTING, supra note 7, at 10.

45. Andrew Porterfield, Dumping a Love Canal on the Third World?: American Firms Are Exporting
Hazardous Wastes to Poor Nations Where the Risks Aren't Fully Understood, NEWSDAY, Feb. 1, 1988, at
49 available in LEXIS, NEWS Library , ARCNWS File.

46. KATHARINA KUMMER, INTERNATIONAL MANAGEMENT OF HAZARDOUS WASTES 6 (1995). “[A]ccording
to astudy carried out in the late 1980s, the average disposal costs for one ton of hazardous wastes in Africa was
between US $2.50 and US $50, with equivalent costs in industrialized nations ranging from US $100 to US
$2,000.” Id. at 6-7.

47.1d at6.

48. CENTER FOR INVESTIGATIVE REPORTING, supra note 7, at 104-05. Estimates of the amount of waste
exported vary, but it seems clear that a lot of waste is exported from advanced nations each year.
Greenpeace says that in 1992 alone, Western Europe and the EC has [sic] shipped toxic wastes to Brazil,
Albania, Egypt, Indonesia, Mexico, Namibia and 11 other developing countries. The group estimates that these
waste exports amounted to more than 74,000 tons, but warned that this figure represents only the “first wave”
of a flood of global waste dumping. Environment: Fears Expressed About Third World Becoming Waste
Dump, INT'L. PRESS SERVICE, Nov. 30, 1992, available in LEX1S, NEWS Library, ARCNWS File. Cf. “[A]
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waste production and none at all to discontinue shipping hazardous waste to
other countries.

Toxic wastes find their way from the developed world to the developing
world because environmental regulations are less stringent or nonexistent in
developing countries.® Some argue that “[a]t most a fifth of all toxic waste
exchanges take place between developed and developing countries. . . .
However, imports into the Third World are potentially the most dangerous
because of a general lack of experience of handling and disposal.”* Developing
countries do have environmental regulations and sometimes very good ones.*'
The problem is that they are not enforced.” Increasingly stringent regulations
in developed nations also contribute to hazardous waste disposal in developing
countries.

In 1989, in Africa, waste disposal costs were about forty dollars per ton.
In contrast, the cost was four to twenty-five times this amount in Europe and in
the United States, twelve to thirty-six times greater.”® The effect, however, is
the same: cheaper costs,* less bureaucratic red tape, and no local opposition
to the dumping in developing nations.

recent survey by the Taiwan Institute for Economic Research . . . found that at least 230,000 tons of toxic waste
was imported into Taiwan from advanced countries between 1989 and 1992.” Taiwan Seeking Hazardous
Waste Treatment Cooperation, CENT. NEWS AGENCY, July 21, 1994, available in Lexis, NEWS Library,
ARCNWS File.

49. Marbury, supra note 8, at 291.

50. Maria Elena Hurtado & Alan McGregor, The Shame of Nations: Toxic Waste Dumping in the Third
World, S. MAG., June 1989, at 77.

51. ““Green’ laws are often just as popular in the legislatures of Eastern Europe, Latin America and Asia
as they are in the West. But often the laws are not as well enforced.” Steve Coll, Free Market Intensifies Waste
Problem: Rich Nations Dumping on Poorer Ones, WASH. PosT, Mar. 23, 1994, at Al.

52. “Inspections by health and safety agencies [in most Third World countries}—if they exist—are rare
because of long travel distances and limited personnel and funds.” Joseph LaDou, The Export of Environmental
Responsibility, 49 ARCHIVES ENVTL HEALTH 6, 7 (1994), available in LEXIS, NEWS, Library, ARCNWS
File.

53. Edwin Unsworth, Environment Ministers Push Action to Control Hazardous Waste, J. CoM., Oct.
5, 1989, at 8B.

54. Disposal costs can be substantially lower in developing countries than in the U.S.

It costs them from $250 to $350 per ton to dispose of wastes in the U.S. under the new

[Resource Conservation and Recovery Act] regulations. Some developing companies

[sic] will accept wastes for $40 per ton. Few of these countries have sophisticated laws

or technical systems or the infrastructure to handle these wastes.
Nathanial Sheppard, Jr., West Shipping Waste Woes to Third World, CH1. TRiB., July 11, 1988, at 1, available
in, LEXIS, News Library, ARCNEWS File (quoting Wendy Grieder from the E.P.A.’s Office on International
Activities).
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The people of the Third World have historically had even less control over
the movement of these hazardous wastes than do communities of color in the
United States. In the same way that domestic facility owners offer financial
incentives to communities, multinational corporations that want to get rid of
their hazardous wastes pay huge amounts of money to the governments of
developing countries in order to export waste to the country. In addition,
developing nations do not have the administrative capacity nor the technological
expertise necessary to properly dispose of hazardous wastes.* Furthermore, the
technology and funds transfer necessary to aid developing nations is
inadequate.® Until the developing nations increase their knowledge about
environmental and public health, developed nations must be aware of their
responsibility to prevent hazardous waste dumping in developing countries.

Developed nations have been responsible for tragic events regarding
hazardous waste dumping in developing countries. Several incidents have
attracted international attention to covert, illegal, and immoral hazardous waste
dumping in developing countries. The odyssey of a cargo ship called the Khian
Sea is an infamous example. Because the original port refused to let the Khian
Sea dock, this cargo ship, carrying tons of toxic incinerator ash generated by the
City of Philadelphia, spent nearly two years wandering the high seas in search
of a port in which to unload its toxic cargo. In 1988, the ship finally docked in
Singapore, empty. Although there are many theories about what happened to
the ash, no one, including the ship’s crew and captain will confess to where the
ash was finally dumped, although it is unlikely that the ash was dumped at sea.*’
Countries’ refusals to accept waste for disposal and the secrecy of the wastes’
final destinations reveal the extent to which hazardous waste dumping is viewed
with disfavor.

55. Jaffe, supra note 41, at 125. Representative Jim Florio, a Democrat from New Jersey, compared
waste to “water running downhill” which will “invariably be disposed of along the path of least resistance and
least expense.” Richard M. Hopen, Message 1o the Third World, SAN DIEGO UNION-TRIB., Jan. 23, 1985, at
B7. .
56. See John Ntambirweki, The Developing Countries in the Evolution of an International
Environmental Law, 14 HASTINGS INT’L & Comp. L. REv. 905, 912, 918 (1991). Ntambirweki argues that
technology transfer from North to South is an essential part of the new international economic order. /d. at918.

57. CENTER FOR INVESTIGATIVE REPORTING, supra note 7, at 1. However, sources later revealed that
Guinea agreed to take the ash. :
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Researchers have also documented incidents in which toxic waste was
mislabeled as humanitarian aid.*®* Even when drums were plastered with skull
and crossbones labels, people exposed were not warned or educated about the
potential harmful effects of the chemicals contained in the drums.® One
reporter writes: “Some waste comes disguised as charity,” and tells of
“supposed medical charity shipped from Europe, Australia and the United
States” to the “devastated Polish coal mining region of Katowice,” which turned
out to be “soiled Western hospital wastes and expired medicines that are then
costly to dispose of under Polish environmental law.”*

Proponents of the racism theory argue that developed nations have policies
that reflect their desire to dump wastes in the Third World in order to keep the
First World beautiful. This returns to the notion that the developing world must
internalize the externalities from which the rest of the world benefits.' As
landfill space becomes more precious, developed nations experience the NotIn
My Back Yard (NIMBY) syndrome just as U.S. communities have. Often,
nations care little about whether the importing countries have the ability to
dispose of the waste in an environmentally sound manner. Consequently, while
developed countries claim that poor nations are being adequately compensated
for disposing of developed nations’ waste, wealthy nations know that the lack
of disposal technology and environmental enforcement measures present a great
danger to the land and the people of these countries.

2. Possible Explanations for Shipping Hazardous Waste to Developing
Countries

a. Racism

Occasionally, explanations for this type of hazardous waste movement use
the language of racism. For instance, the suggestion continues to arise that a
form of racism causes developed nations to dump in Africa. A Third World
research group called CETIM (Centre Europe-Tiers Monde) reports that there
is a “low level of appreciation for Africa and African people among Western

58. See id. at 43-44.

59. See id. at 1-2.

60. Coll, supra note 51, at A26.

61. Mpanya, supra note 9, at 210-13. Mpanya argues that “U.S. and E.C. export policies do not make
enough provisions for liability to third parties” and that “[b]oth rely on . . . overburdened customs officials for
enforcement.” /d. at 212.
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business people.”* Wendy Grieder, international affairs specialist at the U.S.
Environmental Protection Agency (EPA), observed that early negotiations for
the regulation of transboundary hazardous waste shipments “have already
become a racism issue, a North-South issue.”®

Leaders of African countries have realized the harm of accepting these
hazardous waste shipments. Starting in the late 1980s, African leaders began
to call for an end to “toxic terrorism.”® In 1988, the Organization of African
Unity signed a resolution declaring toxic waste dumping a “crime against Africa
and the African people.”® One month later, the Economic Community of West
African States (ECOWADS) passed a resolution calling for stiff penalties upon
parties that dump toxic wastes.* “The penalty in Nigeria for anyone convicted
of illegal dumping is life imprisonment.” Daniel Arap Moi, President of
Kenya, called dumping “garbage imperialism.”® Morifing Kone, Minister of
Environment of the Republic of Mali, said that First World waste exports were
“morally reprehensible and criminal act[s].”® These calls for moral
accountability blew the veil off secretive dumping.

Some argue that the U.S. export of hazardous waste to the Third World is
merely an extension of the racist U.S. policy of selecting communities of color
for hazardous waste sites.” Thus, waste export is motivated by the same
factors that fuel charges of domestic environmental racism. Corporations
choose developing countries for toxic waste siting for the same reasons that
corporations in the United States locate their sites in communities of color.”
Rev. Benjamin Chavis states that “the international waste and pollution
practices of U.S.-based corporations reflect the U.S. domestic policy of

62. Mpanya, supranote 9, at 212. Mpanya states that “Africa is perceived of as a continent of immense
jungles, populated by naive people who are guided by a corrupt and unintelligent leadership.” Id.

63. Joel Millman, Exporting Hazardous Waste, 92 TECH. REv. (M.L.T. Alumni Ass’n), April 1989, at
6, available in LEXIS, News Library, ARCNWS File.

64. From 1980 to 1986, there were three known incidents of illegal dumping in Africa. In 1988-89, this
number increased more than ten-fold. Mpanya, supra note 9, at 206.

65. Id. at 209.

66. /d. at 210.

67. Frank Nowikowski, Not in My Backyard: Third World Is No Longer Content to Be a Cheap
Dumping Ground for PCBs, S. MAG., Dec. 1990, at 118.

68. Marbury, supra note 8, at 268 n.124.

69.1d.

70. Marbury states that “the problem of selecting waste sites in the United States is a microcosm of the
international issues raised by hazardous waste exportation.” /d. at 254.

71. 1d.
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targeting low-income, disenfranchised communities of color.”” Governments
of developing countries are lured into accepting shipments of hazardous waste
with money to build facilities such as railways and hospitals.” This is similar
to “the pattern of targeted dumping on communities of color in the U.S.”™
Undeniably, regulations in the United States and in other developed
countries are more stringent than those in developing countries. For example,
the provisions of the Comprehensive Environmental Response, Compensation
and Liability Act (CERCLA)" and the Resource Conservation and Recovery
Act (RCRA)™ all but encourage companies to dispose of hazardous waste
abroad. RCRA, for instance, has a specific provision that allows companies to
ship their waste abroad.” The statute requires that several criteria must be
satisfied before hazardous waste can be exported: the shipment must conform
to an international agreement between the United States and the receiving
country or the exporter must notify the EPA of the types and quantities of waste
exported, and the receiving country must consent to accept the shipment.
According to Wendy Grieder of the EPA, the requests for permits to export
waste act as a “credit card” which allows U.S. companies to dispose of waste
in countries with lax standards.” Under the statute, the EPA is “under no
obligation to check that the receiving country can manage the waste in an
environmental [sic] safe manner. Even if it knows the disposal facilities are
unsafe, the EPA has no authority to prohibit the shipments.”” Under
CERCLA, the United States or U.S. corporations are no longer liable for

72. Chavis, supra note 7, at 5. See also Dana Alston & Nicole Brown, Global Threats to People of
Color, in CONFRONTING ENVIRONMENTAL RACISM: VOICES FROM THE GRASSROOTS, supra note 7, at 179.
Marbury states that poor and developing nations ar¢ “targets” of hazardous waste exporting “because disposal
in these nations is less expensive as a result of less stringent, or non-existent, environmental regulations.”
Marbury, supra note 8, at 291.

73. Alston & Brown, supra note 72, at 185,

74. ld.

75.42 US.C. §§ 9601-75 (1997).

76. Id. §§ 6901-92k.

77. Id. § 6938. Before RCRA was passed in 1985, there were no requirements that a U.S. corporation
get the express consent of the receiving country or even that it apprize the U.S. EPA of plans to export waste.
Richard M. Hopen, Message to the Third World, SAN DIEGO UNION-TRIB., Jan. 23, 1985, at B7, available in
LEXIS, News Library, ARCNWS File.

78. Douglas Jehl, Bush to Seek Curbs on Hazardous Waste Exports to Third World, L..A. TIMES,
Mar.11, 1989, at 21.

79. United States: Bid to Restrict Hazardous Waste Exports, INTER PRESS SERVICE, May 15, 1991,
available in LEXIS, News Library, ARCNWS File.
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hazardous waste once it leaves U.S. territory.* Recent case law has held that
in some instances, procedural provisions of the Endangered Species Actand the
National Environmental Protection Act can apply extraterritorially.®'

The EPA never insists, however, that it has its finger on all the hazardous
waste disposal activity in the country. It is extremely difficult to catch
violators: “The EPA does not know whether it is controlling 90 percent of the
existing waste or 10 percent. Likewise, it does not know if it is controlling the
waste that are most hazardous.”® Wendy Grieder has stated that, “[o]nce [the
hazardous waste shipment] gets [to its dump site in a developing country], we
don’t know what happens to it.”® Even the United States does not have the
personnel or the expertise to effectively regulate growing hazardous waste
exports: “Customs lacks the EPA’s expertise in analyzing wastes, and the EPA
lacks the personnel to patrol docks and border stations.”®

Internalization of the externalities of hazardous waste disposal is another
explanation of the movement of hazardous waste from developed to developing
nations. Some commentators ask whether developing countries shoulder the
burden of living near and with hazardous waste in the same way that
communities of color pay the costs of hosting hazardous waste sites while the
rest of society benefits.** Communities of color are willing to host hazardous
waste facilities in exchange for compensation such as jobs. On the international
level, developing countries deeply in debt are enticed to take in and process
hazardous waste in order to make money.%

80. Marbury, supra note 8, at 259.

81. See Stanley W. Spracker & Ethan S. Naftalin, Applying Procedural Requirements of U.S.
Environmental Laws to Foreign Ventures: A Growing Challenge to Business, 25 INT'L LAw 1043 (1991).

82. Porterfield, supra note 45, at 49.

83.1d.

84. Id. “Even if the EPA had the people, on-site tests are often inaccurate . . .. ‘Most courts won’t even
take the case based on those kinds of tests.”” /d.

85. Marbury, supra note 8, at 291.

86. Bullard, Anatomy of Environmental Racism, supra note 32, at 23.
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b. Economic Reasons

An alternative explanation for the movement of hazardous waste from
developed to developing countries is the economic explanation. “The
information system costs of recording and reporting compliance costs have
declined, and compliance with some environmental regulations has become more
expensive, more specific, and more time-consuming.” Naturally, corporations
and governments look to other ways to cheaply dispose of hazardous waste. Jan
Huismans of the United Nations Environment Programme (UNEP) says
“published figures point to nearly one million tons of hazardous waste exports
from Western Europe to Eastern Europe each year.”®

Movements of waste between racially similar regions (such as movements
of waste from Western Europe to Eastern Europe) are less likely to be
motivated by racism than are transfers of waste between racially different
regions.”” A possible explanation of the hazardous waste trade in Eastern
European and developing countries is the enthusiasm of newly liberated ex-
communist and developing economies to rejoin global trade after being closed
for many years.”

Cases of illegal export from countries of one race to a country of the same
or similar race have been well documented: a 1992 scandal involving shipments
from Germany to France; pesticides banned in Germany, shipped to Albania
and Romania without consent;’! Japan illegally exporting wastes to developing
countries in Southeast Asia (primarily to Indonesia); and Singapore illegally
dumping toxic waste in Malaysia and Indonesia.” These cases tend to show
that economics, not race, is the primary factor in the movement of waste. The

87. Christopher H. Stinson, Environmental Regulations and the Costs of Compliance, TEX. BUs. REv.,
Dec. 1, 1994, at 4, available in LEXIS, News, ARCNWS File.

88. Burton Bollag, Hazardous Waste is a Foreign Matter, CHEMICAL WEEK, Dec. 7, 1988, at 45,
available in LEXIS, News Library, ARCNWS File.

89. With such waste transfers, “[t]he pressure is mainly financial . .. . [TJoday, the cost of disposing of
hazardous industrial and mining waste can range as high as several thousand dollars perton . . . . Shipping such
material abroad often is much cheaper.” Coll, supra note 51, at A26.

90. Id.

91. ELLI LOUKA, OVERCOMING NATIONAL BARRIERS TO INTERNATIONAL WASTE TRADE: A NEW
PERSPECTIVE ON THE TRANSNATIONAL MOVEMENTS OF HAZARDOUS AND RADIOACTIVE WASTES 105 (1994).

92. Id. at 106-07.
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economic explanation seems to be a plausible reason for some of this hazardous
waste trade activity.”

In the following section, I apply the four characteristics of environmental
racism to the transboundary movement of hazardous wastes. The
characteristics of the domestic phenomenon do not have analogies on the
international level in all cases.

C. Application of the Four Characteristics of Domestic Environmental
Racism on the International Level

1. Cheap Land

Cheap land is certainly available on the international level in the sense that
costs of disposal are so much lower in developing nations. All siting
decisionmakers attempt to lower costs, which make disposal abroad attractive.
In the domestic context, cheap land is the result of discriminatory housing
policies that ghettoize minority populations and drive down the price of land.
On the international level, lower environmental standards, lack of technology,
and lack of institutional structure combine to make regulations in Third World
countries much less stringent than in developed countries. Less strict
regulations or unenforced regulations mean less money spent on waste disposal.
Therefore, the characteristic of cheap land does seem to have a counterpart on
the international level.

93. Global developments may lead to more waste transfers:

For waste managers and traders, the sudden opening of Eastern Europe and the rapid
rise of Asian economies present new vistas of opportunity, both in helping the
developing countries process their own waste and in finding places to dispose of foreign
refuse. The U.S. Commerce Department is leading delegations of environmentat
entrepreneurs across the former East Bloc. In Asia, “they’ve really hit a takeoff stage,
and that translates into an industry for us.”

Coll, supra note 51, at A26 (quoting Edwin G. Falkman).
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2. Lack of Political Power

Third World countries traditionally have been characterized as poor and
politically weak. They do not have a voice in the international environmental
negotiations, sometimes because they have little to say about environmental
protection issues and sometimes because their concerns are extremely different,
and therefore, ignored by developed nations. In the same way that poor
minority communities in the United States often have a low average educational
level and few resources with which to organize to oppose hazardous waste sites,
Third World countries suffer from similar ailments:

Itis economic growth that has allowed developed countries to
make advances in the eradication of mass poverty, ignorance,
disease and as such to give high priority to environmental
consideration. Mankind has legitimate needs that are material,
aesthetic and spiritual. A country that has not yet reached
minimum satisfactory levels in the supply of essentials is not
ina position to divert considerable resources to environmental
protection.*

African countries cannot be expected to place as much emphasis as developed
nations on environmental protection when so many more basic needs are not
fulfilled.

Evenifthey did have concerns regarding environmental issues, they might
not have a forum in which to veoice them. For all issues of international
cooperation, especially for environmental issues, developing nations have little
power in the agenda-setting process.” This is due, in part, to the sovereignty
issues that arise when an agenda item is being articulated: “[N]ational priorities
generally prevent consideration of the issue in a global fashion, and make it
difficult for developing nations to force an equitable solution.” For example,
a European country concerned with air pollution from its own factories might
lobby all countries to pay into an international fund to counteract effects of acid
rain caused by air pollution. An African country that has no money to pay into

94. Ntambirweki, supra note 56, at 906. .

95. C.Russell H. Shearer, International Envirc tal Law Colloquium: International Environmental
Law and Develop tin Developing Nations: Agenda Setting, Articulation, and Institutional Participation,
7 TuL. ENvTL. L.J. 391, 415-16 (1994).

96. Id. at 416.
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such a fund, and which is responsible for only a small amount of air pollution
would not receive the kind of aid they need despite the fact that their economy
is hard-hit by the effects of acid rain. A nation with capital has power in the
agenda-setting process. This same nation has the power to stymy a developing
nation’s environmental awareness and growth.

However, in some situations, countries have found a way to make an end
run around this dilemma. For instance, in the context of transboundary
movement of hazardous wastes, developing nations in Africa have managed to
band together to put their concerns on the international agenda. These states
have not only managed to draw the attention of developed nations, but also have
achieved radical changes in an existing treaty (the Basel Convention) to reflect
some of their concerns.

Furthermore, three international examples also indicate that developing
nations can band together in order to put their concerns on the international
agenda. This shows that they can muster more political resources than was
previously thought and that despite a lack of wealth, the developing nations are
still concerned about the environment and public health. First, the Rio
Declaration, the document that resulted from the Earth Summit,” reflects
developing nations’ concerns about development. Second, the existence of the
Bamako Convention® speaks to the ability of the Organization of African Unity
(OAU) nations, which includes some of the poorest nations in the world, to form
a cohesive position to ban a potentially lucrative trade for the sake of
environmental and public health. Third, the amendment of the Basel
Convention to include Decision I1/12% is a tribute to the ability of the OAU and
the G-77 nations to affect an important treaty provision, despite initial

97. The United Nations Committee on the Environment and Development (UNCED) held a conference
in Rio de Janeiro, Brazil, June 3-14, 1992. The main document that resulted from the conference is called the
“Rio Declaration” and is a statement of general principles and obligations, but is not binding. Ileana Porras,
The Rio Declaration: A New Basis for International Cooperation, in GREENING INTERNATIONAL LAW 20, 21
(Philippe Sands ed., 1994){hereinafter Porras, Rio Declaration).

98. The Bamako Convention on the Ban of the Import into Affica and the Control of Transboundary
Movement of Hazardous Wastes within Africa (Bamako Convention) was adopted by the Pan-African
Conference on Environment and Sustainable Development in Bamako (Mali) on January 30, 1991. KUMMER,
supra note 46, at 100. See also Bamako Convention on the Ban of The Import Into Africa and the Control of
Transboundary Movement and Management of Hazardous Wastes Within Africa, opened for signature Jan.
29, 1991, 30 L.L.M. 773 (1991).

99. Conference Decision 11/12, March 25, 1994. This amendment was formally adopted at the Third
Meeting of the Conference of the Parties to the Basel Convention in Geneva, September 18-22, 1995.
Decisions Adopted by the Third Meeting of the Conference of the Farties to the Basel Convention, UN.
Environment Programme, UNEP/CHW .3/35 (1995).
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opposition from the United States and several EU nations.'® The participation
of the developing world in the leadership of the Third Conference to the Parties
also shows that the developing nations have power and resources to bring to the
international context.'' These developments in the policies of hazardous waste
movement belie the seeming lack of political power of developing countries.
The lack of political power in the domestic context does not seem to have a
counterpart on the international level.

3. Lack of Mobility

Third World countries do not have the choice of escaping the cycle of
poverty and powerlessness in which they find themselves. The developed world,
in having control over the international agenda, naturally places the most
emphasis on First World problems.'” Thus, Third World problems are often
overlooked and continue to persist. Because developing nations lack political
power and capital, they have difficulty putting their concerns on the
international agenda, and their problems are never fully addressed by the
international community. This is the cycle of poverty and powerlessness of the
Third World.

On the other hand, the Third World countries have seen great success in
drafting the Bamako Convention and forcing states to amend the Basel
Convention. Although the OAU nations may not be able to change their status
as Third World countries, they can argue that they have made the deliberate
choice to get out of the hazardous waste trade. This may be harmful to them
in terms of economic growth. However, their decision to promote
environmental health and safety by not disposing of another country’s
hazardous waste for money might be seen as sacrificing development for the
sake of environmental safety. Third World leaders may have made this choice
consciously because they see the poor health of the public as a cost of low
environmental standards and non-existent enforcement. The gains in
development they might see by building numerous hazardous waste disposal
sites are outweighed by the corresponding harm to public health. The country
or government would then pay the cost of medicine and food for the ailing

100. KUMMER, supra note 46, at 45.

101. Report of the Third Meeting of the Conference of the Parties to the Basel Convention on the
Control of Transboundray Movement of Hazardous Wasts and their Disposal (visited April 15, 1998)
<http://www.unep.ch/basel/sbc/cop/cop3-a.htm>.

102. Shearer, International Law Colloquium, supra note 95, at 415-16.
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populations as well as a loss of productivity. This characteristic does not have
a strong counterpart on the international level.

4. Income/Poverty

Poverty is a major issue that will continue to dominate the Third World
agenda. Lack of capital in Third World countries impedes development and
progress in environmental awareness and standards.'” Because Third World
countries are often deep in debt, they are more vulnerable to offers of money
and other incentives to dispose of hazardous waste. This factor was the driving
force of the hazardous waste trade to the Third World.'®

In conclusion, the assumed lack of resources, mobility, and money has not
prevented developing nations from achieving great change in international
regulation of the transboundary movement of hazardous wastes. Thus, the
characteristics of “lack of political power” and “lack of mobility” do seem to
be strong indicators that environmental racism does not exist on the
international level, at least with respect to the movement of hazardous wastes.

III. APPLICATION OF INTERNATIONAL ENVIRONMENTAL RACISM THEORY TO
THE TRANSBOUNDARY MOVEMENT OF HAZARDOUS WASTES

A. International Legal Framework
1. General Principles of Customary International Law '*

Several principles dominate the operation of international law. First, the
doctrine of sovereignty holds that each state exercises exclusive jurisdiction

103. /d. at 397-98.

104. It will probably continue to be a major force in Asia, where the Asian countries have not expressed
as strong a dedication to the environment. They have not banded together and drafted a convention to ban the
import of hazardous wastes like the nations of the OAU. We can conclude that Asian countries seem to be more
willing than the OAU nations to trade off some environmental safety for an infusion of capital.

105. Customary international law is defined as general and consistent state practice supported by opinio
Juris. Charles Allen, Civilian Starvation and Relief During Armed Conflict: The Modern Humanitarian Law,
19Ga. J.INT'L& Comp. L. 1, 77.
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within its territory.'® In the environmental context, this means that a state has
exclusive control over the precious resources located in its territory. That state
has complete control over the use or exploitation of that resource and no other
nation may interfere.'” Thus, any state can refuse a shipment of hazardous
waste into its territory or require explicit permission before hazardous waste
passes through its territory.'®®

On the other hand, the doctrine of abuse of rights recognizes the exclusive
territorial jurisdiction of the polluting state, but subordinates its sovereignty to
asuperior rule of international law which forbids sovereignty to be exercised in
an abusive manner.'® Abuse can consist of the arbitrary exercise of the right
such as the absence of an acceptable motivation for actions when the activity
prejudices another state.'' It can also result from acts whose benefits are
negligible when compared to the consequences produced in the other state.'"'
“The ‘receiving’ state has the same range of exclusive territorial competences
as does the polluting state.”'** “[I]t is not obliged to accept deterioration of its
environment due to acts taking place on the territory of other states. This right
is no less absolute than that of the polluting state to utilize its own territory.”'"

However, no rule of customary international law [CIL] states that nations
may not work together to find the most efficient and mutually beneficial way to
exploitaresource. Thus, the principle of cooperation requires that all countries
work together on an equal footing.'* Cooperation encourages bilateral and
multilateral agreements to share natural resources.

Further, in the process of transfrontier movement of some of these
resources, carelessness or lack of foresight could result in dangerous mishaps.
The duty to notify of emergency situations holds that “states should immediately
inform other states likely to be affected of any sudden situation or event which

106. ALEXANDRE Kiss & DINAH SHELTON, INTERNATIONAL ENVIRONMENTAL LAw 119 (1991).

107. KUMMER, supra note 46, at 20. Kummer expresses concern regarding the dangers of foreign
hazardous wastes and the implications for the sovereignty of nations, “especially where there is an economic
and regulatory imbalance between the states involved.” Id. at 33.

108. Id. at 20.

109. Kiss & SHELTON, supra note 106, at 120.

110. Id.

111. Id.

112. Id. at 121.

113. Id.

114. Id. at 131.
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could cause harm to their environment and provide that state with all pertinent
information.”''s

Related to the duty to notify is the duty to inform, or the principle of prior
information on projects which could cause transfrontier pollution,''® which has
also been included in several treaties and non-binding agreements. This
principle is tricky, since it is not well-settled when a state must provide such
information. An unfortunate lack of timeliness could easily result in serious
environmental harm.

This principle is not to be confused with prior informed consent, which is
emerging as a rule of customary international law.'"” But customary
international law does oblige “the source state to negotiate in good faith with the
state affected by the harmful activity.”''® Prior informed consent requires that
a state give express consent to movements of hazardous waste within its
territories, “based on information provided to it by the perpetrating state.”'"’

Finally, the duty to consult often accompanies the duty to inform.'*® The
obligation to enter into consultation signifies that the state which is the potential
polluter must be willing to discuss the information with the potential victim
state, which may make observations concerning the pollution.'?'

These principles have been articulated time and time again in both binding
and nonbinding international law documents.'” Repetition in this way is part
of the means by which these principles come to be accepted as rules of
customary international law.

115. Id. at 132.

116. /d at 138.

117. KUMMER, supra note 46, at 24. Kiss calls it a “fundamental principle”of international
environmental law, and seems to stop short of calling it arule of customary international law. Kiss& SHELTON,
supra note 106, at 129.

118. KUMMER, supra note 46, at 20.

119. Id. at 24.

120. Kiss & SHELTON, supra note 106, at 139.

121. Hd.

122. See e.g. KUMMER, supra note 46, at 217. The Cairo Guidelines were elaborated by a UNEP
working group and set out major principles of hazardous waste management in general terms. “As a non-
binding legal instrument, they are primarily designed to assist governments in the development and
implementation of their national management policies for hazardous wastes.” Id.
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2. State Responsibility

State responsibility is the notion in international law that a state is
responsible for the damages caused by any activity it pursues or permits'? that
violates an international obligation. It is the flip side of state sovereignty.
While sovereignty allows a state to exploit its resources in accordance with its
national policies, state responsibility requires that states be held accountable for
the consequences of those exploitations. Thus, every breach of international
law givesrise to an obligation to make reparations. State responsibility usually
concerns “the treatment of aliens and their property.”'* However, in the
environmental context, it holds that “states may be held liable to private parties
or other states for pollution that causes demonstrable damage to persons

or property.”'?

The notion of state responsibility for environmental harm may first have
been articulated in Principle 21 of the Stockholm Declaration'?® (which is
nonbinding), and has since been included in other international texts, like
Principle 2 of the Rio Declaration on Environment and Development'”’ as well
as in other, binding instruments.'” Many legal scholars argue that Principle
21 is now generally recognized as a rule of customary international law and is
included in section 601 of the Restatement of the Foreign Relations Law of the
United States.'?®

123. “[A state] is also responsible for such acts carried out by private operators acting within its area of
jurisdiction or under its control, if the state has breached its obligation to control or prevent such acts.” Id. at
217.

124. Kiss & SHELTON, supra note 106, at 348.

125. Id.

126. Principle 21 states: “States have, in accordance with the Charter of the United Nations and the
principles of international law, the sovereign right to exploit their own resources pursuant to their own
environmental policies, and the responsibility to ensure that activities within their jurisdiction or control do not
cause damage to the environment of other States or of areas beyond the limits of national jurisdiction.”
KUMMER, supra note 46, at 17.

127. The Rio Declaration was adopted by the UN Commission on the Environment and Development
(UNCED) in Rio de Janeiro, Brazil in 1992. United Nations Conference on Environment and Development,
Rio Declaration on Environment and Development, UN. Doc. A/Conf. 151/S/Rev. 1(1992), reprinted in 31
LL.M. 874 (1992).

128. Kiss & SHELTON, supra note 106, at 349.

129. /d. at215. “Responsibility” is an objective standard, in which “due diligence”, an obligation of
conduct, is imposed. /d. at 215.
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Principle 21 considers potential “victim states, affirming the duty of states
‘to ensure’ that activities within their jurisdiction or control do not cause
damage to the environment of other states.”'** The principle holds that states
are required to prevent or abate transboundary pollution that actually cause
substantial harm. It also holds that states are required to prevent or abate
activities that entail a significant risk of causing such harm."”! Finally,
Principle 21 is based on the obligations which states assume toward the
international community."? Thus, the duty to not cause damage to the
environment exists not only toward other states, but also toward the ‘areas
beyond the limits of national jurisdiction’: the high seas and the airspace above
them, the deep seabed, outer space, the Moon and other celestial bodies, and
Antarctica.”"*

However, Professor Bodansky points out that the second part of Principle
21 is not well-supported by regularities in state behavior (and is thus, not a rule
of customary international law), and that “transboundary pollution seems much
more the rule than the exception in interstate relations.”'* His argument carries
much weight in the context of transboundary movement of hazardous wastes,
since there are several documented incidents of illegal shipments of hazardous
wastes across national borders to states clearly incapable of handling and safely
disposing of toxic material. Despite the prevalence of principles stated in
various declarations and treaties prohibiting transfrontier pollution, the practice
of illegal movement of hazardous wastes, although not extremely well-
documented, was enough to raise international awareness of the problem. I
address the argument that transboundary movement of hazardous wastes is not
a rule of customary international law below.

130. /d at 129.

131. CENTRE FOR STUDIES AND RESEARCH IN INTERNATIONAL LAW AND INTERNATIONAL RELATIONS,
TRANSFRONTIER POLLUTION AND INTERNATIONAL LAw 97 (1985) (hereinafter CENTRE].

132. Id. Afterthe Stockholm Conference, Professor Kummer argues, nations seemed to work toward a
more “holistic” approach to preserving the environment and the earth as a whole: “Pollution came to be seen
as aform of harm to the environment as such, and the idea of a collective responsibility of the world community
to protect the environment from such harm began to evolve.” KUMMER, supra note 46, at 32-33.

133. Kiss & SHELTON, supra note 106, at 130.

134. Daniel Bodansky, Customary (and Not So Customary) International Environmental Law, 3 IND.
J. GLOBAL LEGAL STUD. 105, 111 (1995).
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3. The “Trail Smelter’ Arbitration

The principle of state responsibility was explicitly applied to transfrontier
pollution in the Trail Smelter Arbitration decision. The tribunal stated in dicta
that:

Under the principles of international law, . . . no State has the
right to use or permit the use of its territory in such a manner
as to cause injury by fumes in or to the territory of another or
the properties or persons therein, when the case is of serious
consequence and the injury is established by clear and
convincing evidence.”'*

In addition to generally outlawing transboundary pollution (duty not to cause
“substantial harm™"¢), the Trail Smelter Tribunal asserted a general duty on the
part of a state to protect other states from injurious acts by individuals within
its jurisdiction, whether or not the harmful activity was caused by the state’s
activities. The arbitration panel also “elaborated a framework for the future .
. . in recognizing the necessity of further cooperation between the interested
states.”"?’

The customary international law prior to the Basel Convention was
apparently fairly well-developed, however, very few activities were actually
prohibited by it."** States have the obligation of due diligence under customary
law, but this vague standard is only defined to a limited extent in treaties and
non-binding guidelines.”® Furthermore, these standards apply only to the

135. Trail Smelter Arbitral Tribunal (United States v. Canada), 3 R1.A.A. 1911 (1941), cited in
KUMMER, supra note 46, at 17. “In the Trail Smelter arbitration, a specially appointed arbitral tribunal held
Canada responsible for damages caused to property in the United States by a privately owned smelting plant
in British Columbia. . . . In its final decision, the tribunal required that the smelter refrain from causing any
future pollution.” Brian R. Popiel, Comment, From Customary Law to Environmental Impact Assessment:
A New Approach to Avoiding Transboundary Environmental Damage Between Canada and the United
States, 22 B. C. ENVTL. AFF. L. REv 447, 451 (1995).

136. CENTRE, supra note 131, at 95.

137. Kiss& SHELTON, supra note 106, at 125. "In requiring regulation, the judgment identifies what is
now seen as a general requirement of environmental law: the rules adopted should be flexible and should be
adapted according to the evolution of the situation and knowledge of it.” Id.

138. KUMMER, supra note 46, at 18.

139. Id. at 19.
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particular activity or situation described by the treaty.'* Existing treaty law has
not been forward-looking. On the other hand, the Basel Convention is the first
treaty to offer the possibility of a comprehensive global regime to regulate
movement of hazardous wastes.'*!

4. Treaty Law

Before the Basel Convention, several non-binding international rules
established safety standards and uniform procedures for international transport
of dangerous substances.'?* However, they addressed substances other than
hazardous waste and adherence was left to the discretion of states.'® Transport
of dangerous materials was addressed, but not the rights and obligations of
nations with respect to waste shipments.'* Furthermore, virtually no treaty law
existed prior to the Basel Convention regarding the transboundary movement
of hazardous waste but dealt instead with transfrontier pollution.'* However,
the evolution of international environmental law has led to the concern for the
environment beyond national boundaries. One example is Principle 6 of the
Stockholm Declaration, which established a general duty to protect the
environment from the ill effects of dangerous substances. Principle 7 applies
this to the marine environment in particular."*® These duties were incorporated
into Articles 192-94 of the 1982 United Nations Convention on the Law of the
Sea (UNCLOS), which entered into force November 16, 1994.'*” Furthermore,
these treaties represent a piecemeal, rather than comprehensive, approach to the
hazardous waste cycle.'*

[Treaties] contribute to the regulation of the issue [of
hazardous waste movement] insofar as they directly or

140. Id.

141. /d. at 29.

142. Id. at 26.

143. Id. a1 28.

144. Id. a1 26.

145. See Convention on Long-Range Transboundary Air Pollution (LRTAP), Nov. 13,1979, T.LAS.
10541, 18 I.L.M. 1442; Agreement Conceming Frontier Watercourses, Apr. 24, 1964, Fin.-US.S.R., 5§37
UN.T.S. 231.

146. KUMMER, supra note 46, at 18.

147. Kummer writes that the law of transboundary movement of hazardous wastes had some of its
foundations in the concept of transfrontier pollution, and that UNCLOS specifically addressed itself to
transfrontier marine pollution. /d. at 18-19.

148. Id. at 28.
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indirectly address the disposal of hazardous wastes in a
particular sphere of the environment. They generally establish
more detailed standards than the customary norms, and thus
contribute to the development of internationally accepted
thresholds for the different forms of pollution.'®

While these treaties are useful in this regard, they do not establish the
comprehensive approach to hazardous waste movement that is needed.'*®

Whether or not the rule existed in customary international law, the principle
that states have a responsibility to prevent the illegal shipment of hazardous
wastes to other states ill-equipped to handle such shipments isnow a part of the
Basel and Bamako Conventions, as I discuss in the next section. The fact that
the conventions have incorporated these norms into treaty language highlights
the crucial importance of detailed regimes such as the Basel and Bamako
Conventions. If it is more important to have a treaty or convention rather than
just areliance on rules of CIL because of state compliance problems, then it is
even more impressive that developed and developing nations were able to work
together to develop the Basel and Bamako Conventions.

Further, simply articulating the rules of customary international law may
prove to be a useful tool.'”" CIL may not be a good indicator of regular state
behavior, but it is a good tool for analyzing what states say and how they talk
abouta particular issue. Thus, the articulation of certain norms forms the basis
for negotiation and discussion of treaties.'? The Basel Convention’s framework
conforms to this argument. Rules of CIL seem to be incorporated into the
treaties. Art. 4(2)(c) establishes the responsibility of generators, transporters
and importers to prevent pollution due to hazardous waste, a direct
incorporation of the CIL rule to prevent pollution. Art. 4(1)(c) requires
exporter/generator states who have not already banned the particular waste to
obtain the express written permission of importer states. This is amanifestation
of the rule of prior informed consent. Another important example of the Basel
Convention’s attempt to codify custom is the requirement that the state of
export take back hazardous waste that was illegally exported as a result of
conduct on the part of the exporter/generator. This is another means of

149. Id. at 26.

150. Id at28.

151. Bodansky, supra note 134, at 105.
152. Id at119.
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incorporating the duty to prevent pollution by the strict prohibition on certain
movement of hazardous wastes.

B. International Law Has Allowed Transboundary Movement and Dumping
of Hazardous Wastes in Developing Countries

Despite the rules of customary international law that existed before the
Basel Convention, many shipments of hazardous waste still crossed
international boundaries illegally, causing significant public health risks and
environmental harms. The difficulty, as always, was with enforcement.'** The
rules of customary international law permitted the transboundary movement of
hazardous waste to developing countries under limited circumstances, although
the principles of preventing “substantial harm” and the more general concepts
of cooperation, consultation, and prior information should have prevented the
majority of catastrophes. However, there were no well-defined liability schemes
in the existing treaties and only vague notions of fault in customary
international law. Consequently, there was little to prevent developed nations
from shipping out their hazardous waste. Thus, while international law made
certain dumping formally illegal, in practice it did not actually prevent the
transboundary movement of hazardous waste to developing countries.

The Trail Smelter Arbitration might seem to restrict the transboundary
dumping of hazardous waste. However, itdid not resolve the issue of the rights
and obligations of the states as to movement of transboundary waste because
it did not “extend to situations where the source of pollution is transferred to an
area beyond the jurisdiction of the state of origin. That state cannot be required
to observe the duty of due diligence if it does not have jurisdiction or control
overthe relevantactivity.”'* Therefore, not even the Trail Smelter Arbitration,
one of the pieces of law most often-cited to support the notion that
transboundary pollution is illegal, was helpful in punishing those responsible for
export dumping scandals. The tool that did the most to increase public
awareness of hazardous waste export dumping was the political embarrassment

153. The EPA is required to disclose information known to be hazardous. Under U.S. law, the U.S.
cannot be responsible for exported containers that are falsely labeled. Resource Conservation and Recovery Act,
42 U.S.C. § 6938 (1994).

154. KUMMER, supra note 46, at 19.
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of being discovered and the damage publicized.'* This went far in deterring
further careless illegal dumping.

1. The Basel Convention

In 1982, the Governing Council of a UN committee formed a working
group of experts to develop guidelines with regard to hazardous wastes. The
resulting document, the Cairo Guidelines, aimed to protect human health and the
environment against harmful hazardous wastes'* by affirming the existing rules
of customary international law. The Cairo Guidelines mandated the start of a
working group to convene a global convention on the control of the
transboundary movement of hazardous waste with the authority to adopt and
sign the convention in early 1989."" This convention was later called the Basel
Convention on the Transboundary Movement of Hazardous Wastes.

The Basel Convention was considered in final draft and unanimously
adopted on March 22, 1989. One-hundred five states and the EU signed the
final act. On March 22, 1990, when the Basel Convention was closed for
signature, 53 states and the EU signed it. It entered into force on May 5,
1992.1%

a. The Basel Negotiations

The Basel negotiations were “contentious” because of the controversy
surrounding the export of waste to Third World countries.'”® This controversy
heavily politicized the negotiations.'® The increase in the number of states
represented at the Working Group sessions for the Basel negotiations reflects
this aspect of the negotiations:

The elaboration of the Basel Convention was seen by many
primarily as an opportunity to put a stop to illegal international
waste traffic from North to South. A substantial number of

155. Hurtado & McGregor, supra note 50, at 77.

156. KUMMER, supra note 46, at 19.

157. Id. at 40.

158. Id. at41;Basel Covention on the Control of Transboundray Movements of Hazardous Wastes and
Their Disposal, Mar. 22, 1989, 28 I.L.M. 657.

159. KUMMER, supranote 46, at42. Developing countries largely ignored the fact that the vast majority
of waste transported internationally is traded among the developed nations. Id.

160. Id.
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developing countries, led by member states of the OAU,
regarded the deliberations as an opportunity to demonstrate
their solidarity in refusing to tolerate the use of their territories
as dumping grounds for toxic wastes from the rich states of the
industrialized world.'®'

The developed countries along with UNEP, however, took the position that
they did not want certain hazardous materials, especially recyclable wastes with
economic value, to be banned from trade. UNEP did not support a complete
ban because of the concern that a complete ban might discourage the waste
movement from a nation that had inadequate disposal facilities to a nation that
had adequate disposal facilities. Developing countries were concerned thata
failure to ban recyclable hazardous waste would result in fake recycling
schemes in which recycling is used as a mere label for exports that would
otherwise be prohibited under the [Basel] Convention.'®* Thus signatories
desperate for capital might knowingly accept hazardous waste falsely labeled
as “recyclable” even though the material inside the container was banned by the
Basel Convention.

The negotiations did not lead to a satisfactory result for either side. Atthe
end of the three-day conference, during the adoption ceremony of the Basel
Convention, the President of Mali and OAU chair stated that the African states
were not going to sign the convention because it was too weak and that the
OAU would have to undertake further discussion.'®® The developed nations
were not happy with the outcome of the conference, either. The Republic of
Germany, the US, UK, and Japan also deferred adecision on signing for exactly
the opposite reason.'™® As of Feb. 9, 1995, 81 states and the EU had ratified

it 165

161. Id. at 43.

162. Id. at 56.

163. Id. at 45.

164. Id. The U.S. eventually signed the Basel Convention by March 22, 1990. /d.

165. Id. at41. Asofthe Third Conference of the Parties in Geneva in Sept. 1995, the U.S. was still not
aparty to the Convention. Since industry did not approve of the textof the Basel Convention, the U.S. Chamber
of Commerce withdrew its support and the Clinton administration has slowed ratification efforts. Marbury,
supra note 8, at 266.
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b. General Analysis of the Basel Convention

The Convention considered the obligations of the various actors in the
transboundary movement of hazardous waste: generator (usually the same as
the exporter), carrier, and importer/disposer.

c. Obligations of the Exporter/Generator

Under the Basel Convention, the generator/exporter is required to develop
waste minimization policies. All states should consequently develop
technologies and policies that decrease the amount of waste generated.'®® The
generator must also take necessary steps to prevent pollution due to hazardous
waste.'®” The exporter is required to prohibit the export of hazardous waste to
states parties that have prohibited the importation of such wastes.'® If the
importer has not prohibited the particular hazardous waste, the exporter must
obtain the importer’s express written consent.'® The exporter must reduce
transboundary movement of hazardous waste to a minimum and must do so in
anenvironmentally sound way.'”® Exports to a state party are not allowed if the
exporter has reason to believe that the hazardous waste will not be managed in
an environmentally sound manner.'” States parties are not allowed to export
to a non-party,'” nor to Antarctica.'” The exporter is required to notify the
state of import and the state of transit about any proposed transboundary
movement of hazardous wastes."” In addition, the exporter must not export
until the states of import and transit have consented in writing.'” Finally, the
state of export must take back or adequately dispose of hazardous waste that
was illegally exported as a result of conduct on the part of the exporter or

166. Basel Convention, supra note 158, art. 4 para. (2)(a). States may take into account social,
technological, and economic aspects of these measures. /d.

167. Id. at art. 4, para. (2)(c).

168. Id. at art. 4, para. (1)(b).

169. Id. at art. 4 para. (1)(c).

170. Id. at art. 4, para. (2)(c).

171. Id. at art. 4, para. (2)(¢).

172. Id. at art. 4, para. (5).

173. Id. at art. 4, para. (6).

174. /d. at art. 6, para. (1).

175. Id. at art. 6, para. (3).
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generator.'” States must also introduce appropriate legislation to punish illegal
traffic.'”

C. Rights and Obligations of the State of Transit

The state of transit has the right to refuse an exporter any movement of
hazardous waste through its territories.'” The state of transit also has the same
obligations to reduce hazardous waste production'” and to prevent pollution as
the exporter does,’™ as well as to prevent unauthorized persons from
transporting hazardous waste.'® Hazardous waste must be labeled, packaged
and transported in conformity with generally accepted and recognized
international standards'® and must be accompanied by movement documents. '®

D. Rights and Obligations of the State of Transport

States of import have the right to prohibit the importation of hazardous
waste, but they must notify all other parties (through the Secretariat) that they
are doing so.'™ Importing states must give their written consent for each
importation of hazardous waste.'*® Adequate disposal facilities are required of
the state of import.’* Personnel involved in managing the hazardous waste
must ensure both pollution prevention'®’ and the minimization of transboundary
movement of hazardous wastes.'® The importing state must prevent the
importation of hazardous waste if it has reason to believe that the wastes in

176. Id. at art 9, para. (2).

177. Id. at art. 9, para. (5).

178. Id. at art. 6, para. (4).

179. Id. at art. 4, para. (2)(a).

180. Id. at art. 4, para. (2)(c).

181. Id. at art. 4, para. 7(a).

182. Id. at art. 4, para. 7(b).

183. Id. at art. 4, para. 7(c).

184. Id. at art. 4, para. (1)(a).

185. Id. at art. 4, para. (1)(c); /d. at art. 6, para. (2).

186. Id. atart. 4, para. (2)(b). The Basel Convention does not provide guidance to the manner or extent
to which the exporting state must verify safety. Sometimes the only information on which the exporting country
can rely is that provided by the importing state. KUMMER, supra note 46, at 57.

187. Basel Convention, supra note 158, at art. 4, para. (2)(c).

188. Id. at art. 4, para. (2)(d).
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question will not be managed in an environmentally sound manner.'® Non-
parties are prohibited from importing hazardous waste.'”® Only authorized
persons are permitted to dispose of waste.'”' The waste must be accompanied
by the proper paperwork and must be properly labeled, packaged and
transported.'” Importation is only allowed if the state of export does not have
the proper facilities to properly dispose of the waste, or if the importing state
needs the hazardous waste for recycling or recovery industries.'”® Finally, the
state of import must ensure proper disposal of hazardous waste if it was
illegally imported as a result of conduct by the importer or disposer.'**

AsIargued earlier, the Basel Convention is valuable because it represents
the codification of the rules of CIL that had already been articulated. The Basel
Convention is “to date the most advanced attempt at comprehensive global
regulation” of hazardous waste control and is potentially the framework upon
which a comprehensive regime for transboundary movement of hazardous waste
can be realized.'”  The other treaties that regulated and prohibited
transboundary pollution (UNCLOS and the various treaties that regulated
transboundary pollution) were inadequate as comprehensive regulatory
frameworks but play complementary roles to the Basel Convention.'® Thus, the
Basel Convention is an evolving regime that will hopefully improve as the
Conferences to the Parties have more time to work together.

b. Position of African States
Traditionally, the developing nations have been more concerned about

development issues than conservation issues. The governments argued that they
were too poor to worry about the environment,'”’ yet they did not want groups

189. Id. at art. 4, para. (2)(g).

190. Id. at art. 4, para. (5).

191. Id. at ant. 4, para. (7)(a).

192. Id. at art. 4, para. (7)(b)-(c).

193. Id. at art. 4, para. (9)(a)~(b).

194. Id. at art. 9, para. (3).

195. KUMMER, supra note 46, at 29.
196. Id.

197. See Mpanya, su