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The Paris Marais and the
Chicago Board of Trade

Commissioner Emmanuel Nicolas Parisot was conducting his rounds in the
Saint-Paul market in the Maraisin Paris. It was early May 1739. As the inves-
tigator, examiner, and royal counselor responsible for the Saint-Antoine dis-
trict, Parisot reported to René Hérault, Leutenant général de police at the
Chitelet of Paris, the royal palace of justice. Parisot was going from baker to
baker, weighing their bread, when he discovered at Jean Thyou’s stand “four
three-pound breads each light one-and-a-half ounces.”! At about the same
time, Commissioner Charles, also doing his market rounds, discovered at
Courtois’s bakery on rue de Chantre “one bread labeled eight pounds in
weight, light two ounces, two others marked the same weight one ounce
light each, six labeled four pounds in weight each one ounce off, another six
pound bread light one ounce and a half, two others labeled six pounds in
weight, eight others marked four pounds in weight, all a half ounce light.”?
Another commissioner, Delespinay, found a cache of underweight breads in a
small room hidden in the back of Aublay’s bakery shop on the vieille rue du
Temple. Delespinay immediately seized the bread and had it sent to the Sis-
ters of the Charity of the Saint-Gervais parish.? (Commissioner Charles had
sent his confiscated bread to the Capuchin friars on the rue Saint Honoré and
to the poor at the parish of Saint-Germain I’Auxerrois.*) When the lentenant
de police held court the following May 5, 1739, Hérault condemned the bak-
ers but showed mercy and, “this time only,” sentenced each to only fifty livres
in fines.5

Later the same month, on May 29, master baker Amand, an elected syndic
in charge of his community of master bakers, found himself accused of selling
a loaf of bread in his shop—specifically, “one white bread weighing four
pounds, at eleven sols”—at a higher price than market—to be exact, “three
deniers for each pound above the common market price.”® Hérault declared
Amand guilty, fined him three hundred livres, and stripped him of his elected
office. In the sentencing order, Hérault ordered the other syndics to assemble
within three days of the publication of his sentence and to proceed in their

1



2 The Paris Marais and the Chicago Board of Trade

office to the election of a new syndic.” A week earlier, Hérault had convicted
Marie-Hebert Heguin of buying grain at market for resale and fined her a
thousand livres.® A royal ordinance prohibited buying grain with the inten-
tion of reselling it: “It is permitted to purchase grain at market for one’s use;
however, it is not permitted to buy grain for resale: the reason, very simply, is
that he who buys for purposes of resale must necessarily gain from the trans-
action and, as a result, will sell it at a higher price than market rate, which
constitutes a punishable monopoly.”?

It is in these terms that M. Edme de la Poix de Fréminville described
the Parisian grain markets in his 1758 Dictionnaive on traité de la police
générale, in which he collected, assembled, organized, classified, reported,
and reprinted a myriad of these sentences and royal ordinances. A manual of
policing, a compendium of disciplinary practices, Fréminville’s dictionary
codified alphabetically a gamut of rules and prescriptions covering not only
subsistence—grains, bread, meats, fish, poultry, oysters, and legumes—but
also gaming, sanitation, religious practice, guilds, sexual mores, even the
charivari. Advertised as a “work necessary to all officers of the police and of-
ficers of justice, where they will find each and every one of their obligations
and functions classified by each term, necessary as well to all prosecutors and
practicing attorneys; & equally useful to priests, churchwardens . . . mer-
chants . . . & others,” the dictionary contained 564 pages of the most minute
regulation of, well, practically everything.!?

Fréminville was intimately familiar with these ordinances. Himself a bailli
for the village and surroundings of Lapalisse in the Auvergne region of cen-
tral France, Fréminville had magisterial powers in his countryside similar to
those that a Lentenant général de police would have had in Paris.!! Fréminville
published his dictionary more than fifty years after the first volume of Nicolas
Delamare’s famous Traité de la police had appeared in 1705—the first of four
massive #z-folio tomes documenting and tracing in intricate detail the history
of the police of Paris. Fréminville, though, targeted a wider audience with
his dictionary. Whereas Delamare had written for the urban police officer—
especially the Parisian police administrator—Fréminville pitched his treatise
to the far more numerous country magistrates and prosecutors—the many
procurenrs fiscaux who resided in each village in France and administered the
police function, meting out justice and regulating all aspects of daily life. By
alphabetizing the rules and making them available in a more concise, single
volume, in-quarto, Fréminville sought to disseminate the disciplinary rules
further, to publicize them, to make them known in their finest detail.!?

“Transgression of laws and ordinances are crimes both large and small, but
however slight they may be, the ministry of the procurenr fiscal must not tol-
erate them,” Fréminville observed. “To despise but ignore small mistakes is
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to allow larger ones, and impunity throws villains into new infidelities.”!3
Quoting Saint-Bernard from book 3 of De Consideratione, Fréminville de-
clared that impunity is the “daughter of negligence, mother of insolence,
source of impudence, nurse of iniquity and of transgressions of law.”!4 He
concluded: “The officer whose role is to suppress anything that deviates from
what is prescribed as orderly must not neglect, even with respect to minor
things, to punish those who contravene.”!

Oddly, or perhaps not, Fréminville himself was deeply skeptical of these or-
dinances and opposed the restrictions on commerce associated with the regu-
lation of the grain and bread markets. Fréminville was a partisan of “free
trade,” he professed. “It is indeed a delicate matter to tinker with the price of
grain and its commerce, because he who regulates with an eye to reducing
the market price often discovers that, as a result of unforeseen circumstances,
the very regulations that he crafted, far from reducing it, raise the price and
reduce the supply of the goods in question.”!® To Fréminville, the little-
known author of the well-known Essai sur ln police générale des grains, sur
lewrs prix, &e., published anonymously in London in 1753, was entirely right
when he declared that “by far the wisest and best policy to adopt is to grant
merchants who commerce in grain absolute liberty, and to allow them to
transport grain from one province to another, which is most fortunately what
is now currently allowed under the King’s declaration of September 17,
1754.717

Fréminville was a free trader and believed that self-interest would ensure an
abundant supply of wheat and barley. This, he thought, was self-evident and
demonstrated every day: whereas, for instance, the grain reserves maintained
by the state and provinces had to be thrown in the river, rotten and infested,
private individuals preserved their stock well in their granaries. “Such waste
would never happen with an individual,” Fréminville observed, “because it is
their own property.”!8 Private property and personal interest would help
forestall such sordid outcomes and prevent the recurring grain shortages—1/es
disettes, as they were called—that plagued France.

Many other historians of the Parisian grain and bread markets would share
Fréminville’s curious, almost morbid fascination with the intricate details of
the ordinances, royal declarations, and sentences of the day. Though they too
often favored free commerce, they were seduced by the maze of market regu-
lations—as if they couldn’t not look, as if they couldn’t not dissect, count,
and classify. The leading historical treatment on the police des grains from the
nineteenth century—the treatise most often cited in later works—is itself the
product of an arch-opponent of market regulation. Georges Afanassiev, a
privat-docent at the University of Odessa in Russia, was a scholar of Anne
Robert Jacques Turgot who later turned his attention to the commerce of
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grain. Afanassiev spent two years conducting archival research at the Bib-
liotheque and Archives Nationale in Paris in the early 1890s and produced a
thorough and well-documented text, Le Commerce des céréales en France an
dix-huitieme siécle, originally printed in Russian, but translated into French
and published in Paris in 1894. Afanassiev opposed market regulations, yet
studied them in an equally obsessive manner; he was captivated by their per-
vasive and invasive omnipresence. The leading contemporary treatment of
the police des grains, Steven Kaplan’s magisterial two-volume dissertation
turned monograph, Bread, Politics, and Political Economy in the Reign of
Louis XV, also discloses a slight preference for liberalization. Though remark-
ably balanced and erudite, the text lets escape a tender glance toward reform.
“In many of its particulars,” Kaplan’s text admits, “the liberal bill of indict-
ment [of the police des grains] was well founded,” and the later liberal grain
reforms “were a devastating critique of the police practices we have dis-
cussed.”!?

Despite his free-trade ideology, then, Fréminville dissected and catalogued,
reported, cried—much like the sentences from the Paris Chételet were them-
selves cried at market—and decried the intricate details of myriad rules and
regulations. Of Fréminville’s lengthy book, ninety pages concern the cul-
tivation and commerce of grain, the sale of bread, the regulation of the
boulangers and meuniers. A full sixth of the entire dictionary covered every-
thing from prohibiting the purchase of grain on the stalk to prohibiting any-
one from walking in fields that have been sown (especially to pick flowers);
from fixing the hours of sale to fixing the dates for harvesting; from prohibit-
ing speech that would tend to raise grain prices to requiring seminaries and
colleges to warehouse three years’ worth of grain at all times.

All sales, naturally, were to take place at market. “It is forbidden, first, to
sell or buy grains outside the market. The age-old prohibitions on this ques-
tion, which dated back to the fourteenth century, had never been repealed,
and since 1709 had been taken up again and applied more or less strictly.”2°
Fréminville reported that the police of the Chételet, by sentence dated Feb-
ruary 20, 1728, had convicted a man named Lorillard for having sold “two
muids [a measure] of quality flour . . . outside of the market square.”?! An-
other police sentence, dated May 27, 1729, had condemned several mer-
chants—Petit, Chateaudun, and the son, René Petit—for having sold sixteen
muids of wheat elsewhere than at market, and fined them each a thousand
livres.22 There are similar sentences recorded for February 29, 1731; January
31, 1738; and August 3, 1742—all for selling grain or flour off market.?
In the police sentence dated January 11, 1737, the leutenant généval “re-
newed the prohibitions applicable to all bakers, millers, brewers, and the like,
against buying any grain or flour, and to all farmers, farm laborers, and the
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like, against selling the same, by specimen or sample,” anywhere but at the
properly designated market.?*

To ensure that all sales were conducted at market, other regulations im-
posed an obligation to certify market sales. A sentence issued in the police tri-
bunal of the old Chatelet, dated October 10, 1681, confirms the confiscation
of'a “muid of flour in fifteen bags” for not having obtained a “certificate from
where such merchandise was bought,” and for failing to turn over the goods
“to the measurers upon arrival at the doors and barriers” of the city.? It is in-
teresting to note that the inspection here had been conducted by “Marie
Claude Croisette, the elder, agent of the guild (Communauté) of the elected
syndics of measurers of grain and flour of the city, fauxbourygs, and banlieus of
Paris.”?¢ The police were not the only investigators, but instead were assisted
by the syndics of the merchant communities—and often, it was the other way
round.

Once at market, producers were forbidden to sell their grain and flour be-
fore a specified hour—an hour that varied according to the season. The eigh-
teenth-century regulations followed daylight saving time. “The opening of
trading in the markets and ports of Paris was fixed by a series of ordinances,”
Afanassiev tells us. “From Easter to Saint-Rémy, sales began at eight o’clock
in the morning; from Saint-Rémy to Easter, at nine o’clock. In the provincial
markets, market days and opening hours were determined the same way.”?”
There were also rules about who could buy first at market. “Typically, the
opening [of the market] was reserved for private individuals,” Afanassiev
writes, “that is to say, those who were neither bakers nor traders. Members of
this latter group were not admitted until later. In Paris, they did not have the
right to come to the market or be represented there before noon, nor could
they even talk with vendors near the perimeter of the market.”?® Fréminville
adds: “It is forbidden for all innkeepers, hoteliers, and tavern owners to buy
on days of markets and fairs . . . before eight o’clock in the morning from
Easter to the first of October, and before nine o’clock from the first of Octo-
ber to Easter.”?

Other ordinances punished speech that could tend to increase the price of
grain: “It is not permitted to hold, spread, or publish any speech that could
prevent [the sale of grain] at the fixed price, nor to suggest that the cost of
grain will increase, that there isn’t any grain at such and such place, or that it
is worth a lot more elsewhere; speech of this nature tends to cause the price
to increase,” Fréminville explained.3? A police sentence of the Chatelet dated
July 22, 1740, fined a man named Fieffé 2,000 livres for having “held in the
Gonesse market speech that tended to alarm the public and to raise the price
of grain.”?! What, exactly, was the nature of his speech? The squire Martin
Rulhier, sheriff of the Ile-de-France and commander of the brigade of Saint
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Denis, had gone to the Gonesse market to “investigate any violations that
could have been committed against the spirit of the king’s declarations, the
judgments of parliament, and the regulations and sentences of the police.”3?
The widow Bethemont, baker at Gonesse, told him that a certain Fieffé, a
farmer, had refused to sell her his nine septiers of wheat at the common mar-
ket price. “He would only sell the wheat for thirty livres, whereas the highest
price that day had been twenty-six livres; she [the widow Bethemont] had of-
fered twenty-seven, at which he replied that for that price he would prefer to
pack it up, especially since he had gotten thirty-three livres at Pont, twenty-
eight at Dammartin, and thirty-two at Nanteuil-le-Hardouin. He said he
would sell it at the next market, and in effect packed up his nine septiers
of wheat.”3? The police lieutenant characterized this speech as “tending to
alarm the public, cause sedition, increase the price of grain, and consequently
that of bread.”3*

According to Fréminville, the grain trade had to be one of the main con-
cerns of the county prosecutor. Fréminville repeatedly underscored the im-
portance of the market regulations: grain and grain markets, he affirmed,
“should constitute the largest and principal responsibility of the Procurenr
Fiscal.”35 “We are dealing here with the lives of our fellow humans, and it is
imperative that they not be sacrificed to the monopolists who meddle in sell-
ing and reselling grain.”3¢ Fréminville’s dictionary covered the grain industry
exhaustively, and there were in fact so many regulations of the market that,
for the dictionary entry on “Marchés”—the entry on markets—Fréminville
merely refers the reader, by cross-reference, to another entry.?” His dictio-
nary reads:

MARKETS. SEE POLICE.

To our modern eyes, the Parisian police des grains—the intricate and exten-
sive web of royal decrees and ordinances that governed absolutely every as-
pect of the commerce of grain under the ancien régime, the tangled snare of
regulations that gave rise to the very “grain wars of the eighteenth cen-
tury”—has come to symbolize excessive government control and interven-
tion.3® The policing of the grain trade, with its tangled lattice of edicts in-
tended to keep down the price of bread in Paris and the provinces, stands
today as a labyrinth, a morass of regulations that led to government tinkering
in even the most infinitesimal details of each commercial exchange.

Codes, dictionaries, and treatises of the police would proliferate. The codi-
fication itself had begun at least as early as the sixteenth century and the
important dates were well known: the »églements of 1567 and 1577, the
déclaration of August 31, 1699, or April 19, 1723. The edicts and decrees
had spanned several centuries. But the mid-eighteenth century was an impor-
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tant period for the dissemination of the rules, for cataloguing and publishing
them in dictionaries and treatises as a way of publicizing them. The year 1758
marked the publication not only of Fréminville’s Dictionnaire, but also of M.
Duchesne’s augmented and authoritative second edition of Code de la police,
on analyse des véglemens de police, divisé en douze titres. Originally published in
Paris in 1757, Duchesne’s popular treatise was supplemented and reprinted
just twelve months later. It compiled, in over 480 pages, all the police rules
and regulations pertaining to religion, customs, health, science and liberal
arts, commerce, manufacture, mechanical arts, servants, domestics, and the
poor. Within the policing of commerce alone, Duchesne had chapters on
weights and measures, on fairs and markets, on commerce in grain, wine,
livestock, candles, wood, and wool—to name a few—and on merchants, their
agents, currency exchanges, and banks. The year 1758 was also when the first
volumes of Code Louis XV: Recueil des principaux edits, déclavations, ordon-
nances, arvéts, sentences et véglemens concernant la justice, police et finances
depuis 1722 jusqu’en 1740 were published. The Recueil would assemble in
one place all the important ordinances and sentences on policing and grow to
a twelve-volume set.?® Numerous other codes, including Deslandes’s 1767
Code de ln police, on analyse des véglemens de police, divisé en douze titves,
would also be published and reprinted in Paris during the period.*

It was precisely this maze of ordinances that Adam Smith, in The Wealth of
Nations, castigated as “such absurd regulations, as frequently aggravate the
unavoidable misfortune of a dearth, into the dreadful calamity of a famine”
or as “the folly of human laws.”*! It was an economic approach, Smith would
famously suggest, that “embraced all the prejudices of the mercantile system,
in its nature and essence a system of restraint and regulation.”#? Smith’s view
would shape generations of readers, and even today, most commentators
and historians continue to characterize the ancien régime administration as
excessive, overregulated, and frenzied in its minute management of even
the most trivial infractions. Even Michel Foucault, a careful and subtle reader
of the eighteenth century, would characterize the police des grains as regu-
lated through and through. In his 1978 lectures at the College de France,
Foucault specifically deployed the term “discipline” in its most pristine form
to describe the administration of the grain trade. In his view, the Parisian po-
lice des grains of the eighteenth century served as the archetypal example of
“discipline” and displayed the three key elements of that seminal concept: /n
police des grains was centripetal; it focused on the smallest of minor details
and sought to eradicate all disorder; and it categorized acts and practices as
either permissible or impermissible. Foucault went so far as to rename the po-
lice des grains “la police disciplinairve des grains”—the disciplinary policing of
the grain trade. “If we take again the example of the disciplinary police of
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grain as it existed until the middle of the eighteenth century, as set out in
hundreds of pages in Delamare’s Traité de ln police,” Foucault would lecture
to his overflowing auditoriums, “we see that the disciplinary police of grain is
in fact centripetal.”*3 To many today, the police des grains has become the ex-
ample of pure discipline.

Our Modern Free Markets

The contrast with our contemporary perception of modern American mar-
kets—whether in grain or more broadly—could not be sharper. Today, it
seems, commerce has been liberalized, the forces of the free market un-
leashed, and the constraints of the past lifted. Self-regulating mechanisms
have replaced the rigid police des grains and brought about, in a more efficient
manner, reasonable prices and more abundant supplies. Our contemporary
markets and commodity exchanges are far freer—certainly more so than the
Parisian markets were in the eighteenth century. And although globalization
and population growth loom on the horizon as potential threats to the ade-
quacy of the supply of food, water, and other necessary goods, voluntary and
free exchange at home is decidedly the model of choice.

“The close of the twentieth century saw a virtual canonization of market
organization as the best, indeed the only effective, way to structure an eco-
nomic system,” observes professor Richard Nelson at Columbia University.**
As J. Rogers Hollingsworth and Robert Boyer add, “Throughout Eastern
and Western Europe as well as in North America during the 1980s, there was
a dramatic shift toward a popular belief'in the efficacy of self-adjusting market
mechanisms. Indeed, the apparent failure of Keynesian economic policies,
the strains faced by the Swedish social democratic model, and the collapse of
Eastern bloc economies led many journalistic observers to argue that cap-
italism is a system of free markets that has finally triumphed.”# Nelson cap-
tures the more dominant, orthodox view succinctly:

For-profit firms are the vehicles of production. They decide what to pro-
duce and how, on the basis of their assessments about what is most
profitable. . . . Competition among firms assures that production is ef-
ficient and tailored to what users want, and prices are kept in line with
costs. The role of government is limited to establishing and maintaining
a body of law to set the rules for the market game and assuring the avail-
ability of basic infrastructure needed for the economy to operate.#6

Nelson concedes that this is a simplified version of “the standard textbook
model in economics,” perhaps even a bit of “folk theory.”#” But it is, in broad
outline, an accurate description of a dominant view that has had a powerful
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influence, especially during the latter part of the twentieth century and the
beginning of the twenty-first. As Boyer suggests, accurately I believe, “The
market is now considered by a majority of managers and politicians as the co-
ordinating mechanism ‘par excellence.””8

The Great Recession of 2008 shook these beliefs, but by no means dis-
placed them. There is today, at least in the United States, a remarkably persis-
tent force to free-market ideas and an equally strong resistance to govern-
ment regulation and nationalization. This is reflected well in the debates in
2009 over the partial nationalization of commercial banks that were teetering
on the brink of bankruptcy. Even in the deepest hours of the financial col-
lapse—at a time when most economists believed that several of the largest
banks, such as Citibank or Bank of America, might go bankrupt—it was not
possible to suggest nationalization without also mentioning that the measure
would be temporary. In fact, one of the preferred terms for temporary na-
tionalization became “preprivatization”—the idea that the U.S. Treasury
needed to nationalize financial institutions in order quickly to clean them out
and better privatize them.*® And as soon as the darkest moments of the finan-
cial crisis receded from view, the specter of Keynesianism similarly ebbed and
became, once again, a fleeting shadow in public discourse.

The standard view of market superiority in the economic domain traces,
naturally, to classical economics and, in its more recent, forceful, and techni-
cal iteration, to the Chicago School of economics. The central tenets of the
Chicago School can be summarized in these nontechnical terms: “The Chi-
cago School believes that markets—that is, millions of individuals making
separate decisions—almost always function better than economies that are
managed by governments. In a market system, prices adjust whenever there is
a shortage or a glut, and the problem soon resolves itself. Just as important,
companies constantly compete with each other, which helps bring down
prices, improves the quality of goods and ultimately lifts living standards.”0

To be sure, many commentators today, especially legal scholars and admin-
istrative lawyers who toil in the regulatory domain, consider the original Chi-
cago School position to be extreme. And even some of the staunchest Chi-
cago School adherents have themselves softened their claims to allow for
slightly more governmental intervention in cases of market failure associated
with externalities, monopolies, collective action, or other coordination prob-
lems. One of the most ardent Chicago libertarians, Richard Epstein, for in-
stance, has moderated his view over time and embraced a slightly more col-
lectivist position. “My ideal government is not quite as small as [I suggested
in the 1970s], but it is still much smaller than the massive government in
place today,” Epstein states. “Thus it is not sufficient to assume that the only
forms of conduct accompanied by undesirable social consequences are those
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involving the use of force or fraud. . . . [A] more comprehensive social state-
ment seeks to maximize social welfare, embracing the libertarian prohibi-
tions, but going beyond them to allow certain forms of regulation and taxa-
tion to overcome these otherwise intractable coordination problems.”5!

Nevertheless, the Chicago School’s initial free-market position has helped
shape a more moderate view that tends to dominate public discourse in the
United States today: that government intervention in the economic domain
tends to be inefficient and should therefore be avoided. This view is character-
ized by a set of gentler a priori assumptions: that market mechanisms tend to
work better and government agencies tend to be less efficient because private
market participants are better information gatherers and tend to be more in-
vested in the ultimate outcome; that government agencies suffer from greater
principal-agent problems, are less nimble at adjusting to changing market
conditions, and become more entrenched and subject to interest-group cap-
ture; and that, especially when transaction costs are low, market mechanisms
are far more likely to result in allocations of rights and resources that opti-
mize the overall size of the economic pie. These familiar arguments together
promote a loose default position in favor of “free-market” mechanisms over
“regulation.” They reflect a more popular and common, albeit softer, tilt to-
ward less regulation—a general view that David Harvey, a perceptive critic,
identifies in these terms: “the role of the state is to create and preserve an in-
stitutional framework [characterized by strong private property rights, free
markets, and free trade]. . . . State interventions in markets (once created)
must be kept to a bare minimum because . . . the state cannot possibly possess
enough information to second-guess market signals (prices) and because
powerful interest groups will inevitably distort and bias state interventions
... for their own benefit.”52 These are recurring arguments that, in combina-
tion, tend to favor less, rather than more, government intervention.

During the 1970s and carly 1980s, this view helped bring about a wave of
privatization in the United States.>® The momentum has continued since that
time and the effects of privatization have been significant in a wide range
of industries, from airlines and communications to what were often viewed
as more traditional state and local services. The embrace of privatization
strengthened in the 1990s with the collapse of the former Soviet Union and
of its political and economic influence over Eastern Europe. Today the call
for privatization is no longer limited to Reagan Republicans, but can be
heard across the political spectrum—even among younger Democrats. Presi-
dent Bill Clinton’s administration supported a large number of alternatives
to standard governmental delivery services—thirty-six, in fact—in its “Rein-
venting Government” strategy.®* As a Democratic presidential candidate,
Barack Obama partially embraced Reaganomics in his book The Audacity of
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Hope, writing that “Reagan’s central insight—that the liberal welfare state
had grown complacent and overly bureaucratic, with Democratic policy
makers more obsessed with slicing the economic pie than with growing the
pie—contained a good deal of truth.”s

This moderate view has infiltrated the public imagination and shapes con-
temporary public opinion. Careful scholars of public perceptions—institu-
tional sociologists, economic historians, and economic sociologists—have
studied the rise of these beliefs from a range of perspectives and traced, over
the latter part of the twentieth century, “a time of market deregulation, state
decentralization, and reduced state intervention in economic affairs in gen-
eral.”5¢ As the critics of the trend suggest—accurately, but in somewhat pro-
vocative terms—these beliefs have become “hegemonic,” the “new planetary
vulgate,” a “thought virus.”®” There has emerged what Jean Comaroft and
John Comaroft identify as the “impulse to displace political sovereignty with
the sovereignty of ‘zhe market,” as if the latter had a mind and a morality of
its own.”®8

The evidence from public opinion polls confirms the dominance of free-
market ideals. In an opinion poll conducted by the Financial Times and the
Harris Poll on September 6 and 17, 2007, 49 percent of respondents in the
United States answered affirmatively to the question “Do you think a free-
market, capitalist economy (an economic system in which prices and wages
are determined by unrestricted competition between businesses, with limited
government regulation or fear of monopolies) is the best economic system or
not?”; only 17 percent responded negatively.’® In another poll, a twenty-
nation survey conducted by the Program on International Policy Attitudes
(PIPA) at the University of Maryland, researchers found that, on average, 71
percent of respondents in the United States agree with the statement “The
free enterprise system and free market economy is the best system on which
to base the future of the world”; only 24 percent of respondents disagreed
with that statement.®® Although those polling results preceded the Great Re-
cession, it seems that any temporary shift in the polling numbers receded as
rapidly as the fears of imminent collapse. In August and September 2009, a
Gallup Poll survey found that a majority of Americans “believed that there
was either too much regulation, or about the right amount,” whereas only a
quarter of Americans felt there was “too little government regulation of busi-
ness and industry.” In another poll conducted in January 2010, Gallup found
that 57 percent of Americans were “worried that there will be too much gov-
ernment regulation of business,” with only 37 percent of Americans worry-
ing that there will not be enough. On a related question, Gallup discovered
that “half of Americans believe the government should become less involved
in regulating and controlling business, with 24% saying the government
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should become more involved and 23% saying things are about right.”¢!
America’s faith in the free-market system is remarkably robust.

This dominant view in favor of free markets is reinforced daily in leading
newspapers, other media, and by national leaders on both ends of the politi-
cal spectrum, right and left—often in unexpected places.®? In contrast to
the disciplinary regimentation characterized by the Parisian police des grains
at mid-eighteenth century, the contemporary period has seen the virtues of
self-adjusting and self-regulated markets. As a result, today’s exchanges and
marketplaces tend to be far less regulated. At least, that’s what we like to tell
ourselves.

In the Wheat Pits

Loud buzzers drowned out the trading activity and signaled the close of the
market for March 1996 wheat futures at the Chicago Board of Trade at
12:01 p.m. on March 20, 1996. The closing period—which spanned just one
minute, from 12:00 p.m. to 12:01 p.M.—had just expired, following a period
of tight supplies in the wheat market. There were sixty-one buy order con-
tracts that were still unfilled, and the last contracts had traded at $5.30 to
$5.35 a bushel, in line with the morning’s trades. Two traders who held
market-on-close orders, George F. Frey and John C. Bedore, bid up the price
through closing to approximately $6.00 per bushel, but they were met with
no responses from other members of the pit.

At 12:02 p.M., one minute past the close, J. Brian Schaer, a local in the pit,
offered to sell contracts at $7.00, and approximately twelve seconds later, at
12:02:12 r.M., sold thirty-one contracts at that price to Frey and Bedore—
who had been bidding up the price hoping to close their open orders. Don-
ald W. Scheck, another local, then offered contracts at $7.50, with Brian
Schaer matching that offer. In the next half a minute, Scheck sold fourteen
contracts to a broker, Jay P. Ieronimo, and Schaer sold another sixteen con-
tracts to Frey and Ieronimo, with the final trades taking place at 12:02:50
p.M.—one minute and fifty seconds past closing.

Rule 1007.00 of the Chicago Board of Trade provides that the pit commit-
tee—in this case, the “Wheat Pit Committee” chaired by Jay Ieronimo, who
had just traded after closing—could authorize an extension of the closing pe-
riod, for one minute only, in the case of an extraordinary expiration. That
never happened, but even if it had, it would only have extended the trading
period to 12:02 p.M., which would not have covered the trades contracted
after that.®® A number of board officials, including the Chicago Board of
Trade chairman, Patrick Arbor, and the Exchange Pit Reporter floor su-
pervisor, Patrick Sgaraglino, gathered to discuss whether any trades after
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12:02 p.m. should be honored and cleared through the house. They decided
the trades would stand because of “special circumstances” surrounding the
March wheat futures.

Ieronimo, in his capacity as chair of the Wheat Pit Committee, then began
asking around to find out if any of the traders were interested in holding a
modified closing call—known in the trade as an “MCC” and consisting of
“a two-minute post-close trading session which may occur after the end of a
trading session and allows market users to close out unliquidated positions.
Pit committees schedule MCC sessions only when there is an expression of
interest. The MCC settlement price, which serves as the basis for the trading
range during the MCC session, is selected by the pit committee.”%* Brian
Schaer, who had sold contracts past 12:02 r.M., was apparently the only
trader who expressed interest in an MCC.

Teronimo decided to hold the MCC. “A bull horn was used to announce
that an MCC would be held from 12:14 p.M. to 12:16 p.M. A few sec-
onds before the start of the MCC, an Exchange official announced that the
MCC price range would be $5.30 to $5.32 per bushel.”®5 Ray Czupek, the
floor manager and broker for Louis Dreyfus Corporation—which still held a
significant long position in March wheat—offered contracts at $5.32 per
bushel—thus entering the market for new business in violation of the board
rule against entering new orders during an MCC. Brian Schaer and Donald
Scheck, who had both sold contracts ranging between $7.00 and $7.50 after
the one-minute extension to closing, were the only ones to bite. Schaer and
Scheck both bought contracts sufficient to offset the entire positions that
they had just created post-closing, and made profits on their trades of, re-
spectively, $434,800 and $152,600. There were no other trades made during
the MCC. Others involved in the earlier trading saw large losses, some as
high as $300,000.

The Office of Investigations and Audits of the Chicago Board of Trade
conducted a quick review of the March futures expiration, and about a
month later the Business Conduct Committee of the board issued charges
against Schaer, Scheck, Ieronimo, Frey, Bedore, and Czupek, as well as
Dreyfus and two other firms. They were charged with violations of Chicago
Board Rules 1007.00, 350.05(h), 1007.02, and 425.02, proscribing after-
hours trading, as well as violations of MCC conventions and hedging rules.
Board Rules 1007.00 and 1007.02, for instance, set forth the following re-
strictions on trading;:

On the last day of trading in an expiring future, a bell shall be rung at 12
o’clock noon designating the beginning of the close of the expiring fu-
ture. Trading shall be permitted thereafter for a period not to exceed
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one minute and quotations made during this time period shall constitute
the close. When in the opinion of the relevant Pit Committee extraordi-
nary conditions prevail any such one minute period may be extended to
two minutes by special authorization of the relevant Pit Committee . . .

Immediately following the prescribed closing procedure for all con-
tracts, there shall be a two (2) minute trading period (the “modified
closing call”). All trades which may occur during regularly prescribed
trading hours may occur during the call at prices within the lesser of the
actual closing range or a range of three (3) official trading increments,
i.e.,one (1) increment above and below the settlement price, or at prices
within the lesser of the actual closing range or a range of nine (9) official
trading increments, i.e., four (4) increments above and below the settle-
ment price, as the Regulatory Compliance Committee shall prescribe;
(ii) no new orders may be entered into the call; (iii) cancellations may be
entered into the call; (iv) stop, limit and other resting orders elected by
prices during the close may be executed during the call; and (v) individ-
ual members may trade as a principal and /or agent during the call. In ac-
cordance with the determination of the Regulatory Compliance Com-
mittee, CBOT contracts shall be traded during the Modified Closing
Call as follows: Lesser of actual closing range or nine trading increments
[for] Wheat Futures and Options.56

During the summer of 1996, the board entered into settlement nego-
tiations with Schaer, Scheck, and the other individuals and firms. Settle-
ments reached with Schaer, Scheck, Ieronimo, Frey, and Bedore involved the
board’s issuing letters of reprimand against each of them; the Dreytus Corpo-
ration was required to admit wrongdoing and pay a $10,000 fine.

The issue was far from resolved, however. The divisions of enforcement
and of trading and markets of the Commodity Futures Trading Commission
recommended that the commission review the six settlements because they
did not believe that the written sanctions were “commensurate with the grav-
ity of the alleged violation and otherwise failed to conform to Commission
guidance on sanctions.”®” In light of the commission’s decision to review, the
Chicago Board of Trade conducted additional investigations and interviewed
thirty-eight persons. The interviews were transcribed and then reviewed by
the staff of the Commodity Futures Trading Commission, which oversees the
board; afterward the board prepared follow-up questions for nineteen per-
sons at the request of the commission staff, and resubmitted the second
round of interviews to the commission. The board also submitted documen-
tary evidence: trading cards, order tickets, and other reports.
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The commission conducted an additional investigation of its own. In addi-
tion to the board documents, the record of the disciplinary proceedings, and
written argument by the parties, it reviewed “observations of Commission
floor surveillance staft during the expiration” and “information indepen-
dently obtained by the Commission staff.”s® The latter included “interviews
with commercial participants, market analyses, trading profiles of the two lo-
cals [Schaer and Scheck] involved in the expiration, a trade practice investiga-
tion, review of data to determine compliance with speculative position limits,
and a review of the ‘gap’ function in the CBOT’s price reporting system.”®”

The commission set aside the sanctions and remanded the cases back to the
board of trade because the penalties had not been severe enough. “In order
to protect the integrity of the markets, the exchanges must vigorously en-
force their rules concerning trading hours and impose meaningful sanctions
in disciplinary proceedings alleging trading after the close,” three commis-
sioners declared. “We believe that imposing reprimands for misconduct as se-
rious as that alleged here, even in the context of settled proceedings, reflects
an apparent unwillingness on the part of the CBOT to enforce its rules in
the manner necessary to ensure an effective self-regulatory disciplinary pro-
gram.”70

The notion of “self-regulation” is critical in the commission’s written opin-
ion. The very term “self-regulatory” is used seven times in the main text, an-
other five times in the margin, and twice in the dissenting opinion: strict
sanctions are “necessary to ensure an effective self-regulatory disciplinary
program,” reflect the board’s “critical self-regulatory responsibilities” and
whether the board “adequately fulfilled its self-regulatory responsibilities,”
indicate “the seriousness with which the self-regulatory organization views
its rules,” and are crucial for such “self-regulatory organizations.””! In this
case, the commission concludes, “the sanctions chosen by the CBOT are in-
adequate in light of . . . their reflection of an apparent failure in the self-
regulatory system.””? “In exercising their self-regulatory responsibilities,”
the commission emphasizes, “exchanges should take vigorous action against
those who engage in activities which violate their rules.””? In conclusion, the
commission notes, “The CBOT’s approach in these cases could seriously un-
dermine its ability to operate eftectively as a self-regulatory organization.”7*

The commissioners justify their concern with the following statement:

Any disregard of established trading hours should be viewed as a sig-
nificant violation. Rules governing the time, place, and manner of trad-
ing help to ensure a fair and open market. No one of these requirements
is less important than the others, and noncompliance with any one of
them may be as damaging to the market as noncompliance with all of
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them. Even when done in the pit by “open outcry,” post-close trading
threatens an open and competitive market because a large segment of
the market—those who obey the rules governing trading hours—are
excluded from participating. As former Commission Chairman Philip
Johnson has observed, the rationale for prohibiting trading other than
during official trading hours is that “true competition is only present in
the marketplace during normal hours of trading.” The absence of “true
competition” calls into question the price discovery role of the exchange
and could result in loss of confidence in CBOT prices. As we recently
stated, “open and competitive execution is the bedrock underlying pub-
lic confidence in the objectivity and fairness of futures trading.”7”s

Trading-hour infractions are extremely significant, the commission empha-
sized. In fact, “Congress has determined that activities like [these] are
malum in se, and it is our duty to assure that this legislative determination is
effectuated.””®

The U.S. Attorney’s office in Chicago began investigating trading-hour in-
fractions on the Chicago Board of Trade. In order to preempt further federal
intervention, the board revised its rules regarding the possible extension of
the closing period. “Most notably, the CBOT deleted the provision under
which the close of an expiring contract could be extended from one min-
ute to two minutes, thus eliminating potential confusion among floor mem-
bers about the appropriate duration for a close in an expiring contract. The
CBOT also now precludes the pit reporters from accepting price quotations
more than 30 seconds after the close for futures in order to assure that trad-
ing is halted on time.”””

Framing the Inquiry

More than two centuries divide the Parisian police des grains from these en-
forcement proceedings at the Chicago Board of Trade. The two periods bear
important similarities and differences. Yet the general perception of the two
moments could not be more radically divergent. The Paris markets of the
mid-eighteenth century signify the epitome of excessive regulation—of gov-
ernment intervention gone awry, of authoritarian control of the economy, of
pure discipline. In contrast, the Chicago Board of Trade is, to our modern
eyes at least, the epitome of the free market in the Western world, the pinna-
cle of liberalized exchange, the zenith of late-modern capitalism. Simply put,
the Chicago Board of Trade 7s the free market. And when we look at the Chi-
cago Board or the New York Stock Exchange, we do not see the intricate web
of regulations regarding closing periods and trading hours, price control,
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surveillance, and computer monitoring. We do not see Chicago Board Rules
1007.00, 350.05(h), 1007.02, and 425.02, which proscribe after-hours trad-
ing and explain MCC conventions, trading ranges, and hedging rules. In-
stead, we see the free market at work.

How did that come about? How did we come to see these spaces as so
markedly different, especially given that, in both epochs, these markets were
the exclusive venue to exchange commodities and both of them were so fully
administered? Who, when, where, how—the hours of opening and closing,
the identity of the merchants, traders, and buyers, the means of delivery, con-
trols on variations in pricing—all aspects of trading on the markets were reg-
ulated. Even the price of commodity futures is set during an MCC, and today
the very price of money—the most important commodity of all—is fixed by
the government. Truth is, our contemporary markets are shot through with
layers of overlapping governmental supervision, of exchange rules and regu-
lations, of federal and state criminal oversight, of policing and self-policing,
and self-regulatory mechanisms—as is evident in a case such as that of Schaer
and Scheck. Our contemporary markets, much like the Parisian markets of
the eighteenth century, are thoroughly policed.

Naturally, there are differences. No police prefect or procureur fiscal has
the authority to set the right price of a loaf of bread or a stack of wheat to-
day—though even this difference is less sharp than at first glance. Recall again
that Board Rules 1007.00 and 1007.02 fix the price ahead of time for the
commodity at an MCC. Moreover, the commission for trading, in other
words the price of the transaction, is generally fixed, and the price of money
is set by the central bank. (A close inspection of the eighteenth-century
records reveals, in addition, that the fixing of prices then was actually hap-
hazard, irregularly enforced, and more of a guideline than a rule.) True,
no huissard patrols the exchange floor conducting inspections and ferreting
out fraud or deception today—although here too, computer algorithms, fed-
eral investigators, and the exchanges themselves monitor each and every
trade to detect suspicious activity, often on “a customer-by-customer ba
sis.””8 True, contemporary enforcement proceedings are more likely to in-
volve self-regulatory mechanisms, such as self-monitoring by the exchange
itself, though here again the eighteenth-century markets were also heavily
self-policed under a guild system that used elected syndics to monitor the
commercial activities of guild members and enforce the rules.” In both cases,
there was also a mix of self-regulation by market players—DParisian syndics
and oversight committees at the Chicago Board—and government regula-
tors—the lieutenant général de police as well as the Futures Trading Commis-
sion and U.S. attorneys.

There are indeed differences and similarities, but they are both vastly more
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complicated than those simple labels of “over-regulated” and “free” would
suggest. How is it, then, that so many of us have come to perceive the first
economic regime—the Paris markets circa 1758—as governed by, to borrow
Adam Smith’s words, “such absurd regulations,” and yet view the second re-
gime, today’s Chicago Board of Trade, as “free”? What has shaped our per-
ception so profoundly that we would label one “discipline” and the other
“liberty”?

Public Economy, Police, and Liberty

And let’s be clear. In answering this question, let’s not be too simplistic, nor
risk bias. The issue is not simply that we read “freedom” onto a contempo-
rary landscape that is shot through with regulatory mechanisms. It is not just
that our free markets are far from free—not just that our modern Ameri-
can administrative state resembles, in so many ways, the disciplinary appara-
tus of eighteenth-century Parisian policing, or that the Commodity Futures
Trading Commission bears a strong family resemblance to the leutenant
général de police at the Paris Chatelet. Nor is it that we care a lot about liberty
today, whereas the eighteenth-century Parisians did not value freedom. No,
that would be far too naive, a mere caricature. The problem is also that
we read “discipline,” or rather “excessive regulation,” onto the Parisian po-
lice des grains. Indeed, we impose the category of discipline too easily, too
reflexively, on the eighteenth century, forgetting that, in the early decades of
that century, the police des grains was perceived by many, if not most (and
certainly by the dominant political elite at the time), as liberty enhancing.

It was only by means of these detailed regulations, it was believed, that it
would be possible to reduce the price of commodities and thereby enhance
the liberty of ordinary citizens. Nicolas Delamare, throughout his Traité de
la police, specifically emphasized this link between police administration and
liberty.80 In 1693 and 1700, by order of the Parlement of Paris, Delamare
had been sent to several provinces that were suffering from shortages—trom
disettes. A few years later, in 1709 and 1710, he would again be sent to areas
afflicted by scarcity.’! He had seen the horrors of famine up close and, we are
told, he knew how to solve the crises. As the historian Musart would write:
“Very quickly, he calmed the popular emotions by reestablishing plenty in the
markets and by making the price of bread go down. To the great satisfaction
of the people, he severely punished the fraudulent schemes of the land own-
ers and merchants that had, to a great extent, provoked the grain shortage.
Finally, after having left these provinces with the wheat that they needed, he
had the surplus rushed to Paris, whose supply was not assured.”? It is during
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this period that Delamare wrote his now famous treatise—publishing the first
volume in 1705, the second in 1710, and the third in 1719.83

Delamare declared himself in favor of free commerce in theory, but leaned
toward regulation in practice as a way to promote liberty of commerce and
fair competition. Throughout, the ideal was liberty—in theory and practice.
Delamare believed, in theory, that free commerce was the best solution: that
the needs of one province could be resolved by an overabundance in another
province—or so he argued in 1710. But the reality, Delamare maintained, is
that merchants are avaricious and conniving, and the only practical solution
was to “police”—to administer, to intervene. The bad motives of the mer-
chant class made the regulations necessary.8* And those very regulations were
what ensured freedom in practice. The discourse was always about liberty:
large segments of the political and intellectual leadership believed that these
administrative decrees and edicts were necessary to ensure abundance and
plenty, to ward off the risk of a disette, to provide sustenance to the masses,
and thereby guarantee their liberty and lives. Although today we may per-
ceive the regulation of Parisian markets as excessively disciplinary and repres-
sive, at an earlier time these same regulations formed part of a coherent vision
of public administration—under the earlier rubric of “police”—that was an
integral part of the field of public economy. And the central task of public
economy, in the eyes of its earliest exponents, was precisely to ensure the
abundance and cheapness of food and consumable goods at market in order
to guarantee freedom—to provide for what was called, at the time, “bon
marché,” good and plentiful markets at reasonable prices.

The younger Adam Smith understood this well and in fact used the dis-
course of “police” and “bon marché” in his lectures on moral philosophy and
jurisprudence in the early 1760s. It was precisely under the rubric of “police”
that Smith lectured on public economy, on the regulation of markets, on mo-
nopolies, money, and trade: on how best to regulate agricultural production
and manufacturing; on how to encourage the division of labor; on what to do
with foreign trade; on how to manage currency, banking, and interest rates—
in sum, on how to increase the wealth of a nation, or, which was the same
thing for Smith, on how to enable citizens to obtain needed and desired ne-
cessities of life: food, clothes, and lodging. In fact, Smith placed his entire
discussion of public economy under the rubric of “police” and he identified
the principal task of “police” as facilitating bon marché.

In his Lectures on Jurisprudence, which he delivered at Glasgow University
during the period 1762 to 1764—after the publication of The Theory of
Moral Sentiments in 1759 but before The Wealth of Nations in 1776—the
young Adam Smith used exclusively the rubric of “police” to discuss public
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economy. Once the internal security of a nation had been ensured and sub-
jects could benefit from their private property, Smith reportedly lectured in
1762-1763, the state’s attention should turn to the task of promoting the
state’s wealth. “This produces what we call police,” Smith said. “Whatever
regulations are made with respect to the trade, commerce, agriculture, man-
ufactures of the country are considered as belonging to the police.”$® The
young Smith traced the notion of police to French administration, citing the
folklore that the king of France demanded three services from his leutenant
général de police—namely, that he assure the cleanliness and security of the
nation and the abundance and cheapness of goods at market. Smith referred
specifically to the famous Marquis d’Argenson, chief of police in Paris from
1697 to 1718, who was reportedly told, upon acceding to the post, that the
king of France expected three things of him: “lst, the clean[lin]ess or neteté;
2nd, the aisance, ease or security; and 3rd, bon marché or cheapness of provi-
sions.”86 Smith lectured that the goal of police is “the means proper to pro-
duce opulence,” and that “the objects of Police are the cheapness of com-
modities, public security, and cleanliness.”®” Under the heading of “police,”
Smith stated in his 1763-1764 lectures, “we will consider the opulence of a
or, more specifically, “the consideration of cheapness or plenty, or,
which is the same thing, the most proper way of procuring wealth and abun-
dance.”38

To the early public economists—including the young Adam Smith—“po-
lice” was precisely what ensured the abundant provision of necessary foods
and commodities. The term “police” conveyed a number of meanings—not
just the enforcement function associated with the Leutenant général de police
that, at least in some respects, resembles more closely our contemporary un-
derstanding of law enforcement, blue uniforms, and order maintenance.’
The expression “police” also captured, in broader terms, what we could call
today “administration,” but administration limited to the subdivisions of the
state; the term gouvernement or governing, in contrast, covered the adminis-

2

state,’

tration of I’Etar or the state. But the different meanings were imbricated:
the administration of subsistence and markets fell under the jurisdiction of
policing functions and were perceived as calling for surveillance. As the early
Smith lectures demonstrate, public economy and “police” were continuous.
And thus, among the champions of the police des grains—tor instance, Com-
missioner Delamare himself—the policing of markets was perceived as the
only mechanism to reduce the price of bread and ensure bon marché. True
liberty required government organization. In order to achieve cheapness and
plenty—the central goals of public economy—it was necessary to calibrate
the market. According to this view, police and liberty formed a coherent
whole: policing was the prerequisite of bon marché, and bon marché the pre-
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requisite of liberty. The historian Judith Miller fleshes out this idea master-
fully in her 1999 book Mastering the Market, where she demonstrates how
administration ensured, or was viewed as ensuring, economic well-being.

It would take but a small step to extend this logic of administration to
the larger field of crime and punishment. The young Milanese aristocrat
Cesare Beccaria would do just this in his concise yet seminal tract Dez delitti e
delle pene (On crimes and punishments), published anonymously in 1764.
The new field of public economy—which rested on the detailed administra-
tion and policing of rules and regulations—had tamed and civilized nations,
Beccaria boasted. European nations had been civilized through commer-
cial exchange and economic regimentation. “We have discovered the true re-
lations between sovereign and subjects,” Beccaria declared, “and there is
waged among nations a silent war by trade, which is the most humane sort of
war and more worthy of reasonable men.”!

The same lessons and techniques, Beccaria maintained, could tame and
civilize Europe’s punishment practices, and in the process, eliminate the bru-
tal excesses of seventeenth-century penality. Administration, regulation, pro-
portionality—these would free men from the shackles of the past, from bar-
barity, torture, and capital punishment. Under Beccaria’s influence, the field
of public economy would colonize the penal domain and impose the same
logic of measured and proportional responses to the problem of man’s natu-
ral tendency toward deviance. In Beccaria’s eyes, men had always behaved the
same in economic and in social exchange: they privileged their own self-
interest and always tended toward deviance. In the penal sphere—just as in
the economic domain—the solution Beccaria proposed was to properly ad-
minister a rational framework of tariffs and prices—in essence, to set the right
price for deviance in order to minimize its occurrence. For Beccaria, polic-
ing and public economy were coterminous. In his lectures on public econ-
omy delivered in Milan in 1769—the notes of which were published post-
humously—Beccaria covered five areas: agriculture, arts and manufacturing,
commerce, finance, and police. “Of Police” constituted an integral part of
the study of economics—an entire section alongside commerce and finance
—Dbecause it shared the same rationality, namely that of strict public adminis-
tration.

A common thread tied many thinkers in this period, from the young Adam
Smith in Scotland to the young Cesare Beccaria in Milan: a continuity be-
tween the police domain and public economy, between administration and
the wealth of nations, all in furtherance of liberty. For both Smith and Bec-
caria, the two spheres overlapped. To Smith, the umbrella category was po-
lice, and that category subsumed the discussion of public economy and the
wealth of a nation. To Beccaria—and other cameralists of his time—the over-
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arching category was public economy, within which police formed one im-
portant sector alongside commerce and finance. But in both, the two do-
mains were seamless and continuous. The two fields overlapped.

The Secrets of the Police Avchives

Yet that’s not all. To make matters even more complicated, it is not just that
cighteenth-century thinkers perceived the police des grains as liberty enhanc-
ing. In point of fact, the Parisian grain and bread markets were far more
“free” in the eighteenth century than we acknowledge today—which ex-
plains in large part why it was so easy for the defenders of the system, for
Commissioner Delamare or Cesare Beccaria (at least on one reading), to por-
tray the regime as freedom enhancing. The sheer multiplicity of regulations
meant that they were essentially ineffective and could hardly be enforced.
“The police regulations were innumerable under the ancien régime,” profes-
sor Olivier-Martin would explain in his magisterial lectures at the University
of Paris, “and as a result, the relative impotence of the police is well estab-
lished.””? The rules concerning the trade in grain fit within a larger context of
innumerable regulations about everything else. There were, after all, 564
pages in Fréminville’s Dictionnaire listing prohibitions on practically every-
thing, from the charivari to flying kites in public spaces, to leaving artichoke
leaves or pea shells in the marketplace.?? Even a cursory review of the Collec-
tion officielle des ordonnances de police at midcentury reveals a myriad of regu-
lations prohibiting everything from butcher boys using their dogs to pull a
chair or cart (no. 88) to confectioners using vermilion in their marzipan (no.
72); property owners were ordered to empty any water from their cellars (no.
70) and wine merchant salesclerks were required to wear small brass badges
with the city’s coat-of-arms on one side and the words “commis courtiers de
vins” etched on the other.”* Moreover, in the specific context of grain and
markets, there was a maze of regulations, including prohibitions on harvest-
ing with scythes to rules preventing millers and brewers from bringing dogs
(“des chiens ou dogues”) to the marketplace.”® In Duchesne’s Code de la po-
lice, a book 507 pages long, there were indeed twenty-six pages dedicated to
the police des grains, but that left 481 other pages dedicated to, well, anything
and everything.?¢

More important, the police regulations concerned trivial matters. The vio-
lations themselves were trifling and involved fines only, and mostly petty fines
at that. Accusations triggered minimal process. The punishments were minor.
As Duchesne explained in Des sentences: “The intervention of prosecutors is
not necessary in police matters, everything there should be treated summarily
and judged immediately”; “fines and other punishments imposed in police
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matters are not accompanied by disgrace”; and “the punishments [ meted out
by the police] ordinarily should be moderate and serve only to prevent the
repetition of the oftense.”®” The police jurisdiction was essentially a civil, not
criminal, matter, and for most of the seventeenth and eighteenth centuries
was part of the civil chamber. At various times, such as during the reforms of
the Bureau de Police of 1572, the police functions were reduced to street
cleaning; and at other times, as we will see, it appears that street cleaning was
practically all the police cared about.”®

A close examination of the archives from the police of the Chatelet of Paris
maintained at the National Archives of France, the famous Série 7, reveals the
trivial and sporadic nature of the policing. The leading recurring violation
that the police commissioners noted on their rounds was the failure to sweep
one’s storefront—the entry read “non balayé,” or “NB” for short, in other
words “not swept.” The next most common violation involved fecal matter
on the sidewalk—here, the commissioners would abbreviate as “MF” for
“maticres técales.” The papers, reports, and records of the police chamber
read like those of a small claims court, offering details of predominantly triv-
ial matters. For instance, the carton of papers for the first six months of
1758—the carton labeled Y-9459A—contains month-by-month reports of
the daily activity of the police commissioners and lists all the violations that
the commissioners observed. Most of the list is devoted to sidewalk-sweeping
violations: “Police des 8 et 9 février 1758: Le devant de la porte du cabaret au
merle blanc non balayé. Rue des francs Bourgeois: Le devant du cabaret de
tardif aux fontaines de bourgogne non balnyé,” with the occasional entry for
individuals found gaming or drinking in taverns past the closing hour. The
report of Commissioner Dubuisson, submitted on July 21, 1758, and ar-
chived in carton Y-94598B, is typical:

8 July 1758—no violations

10 said month—no violations

11 said month—no violations

12 s.m.—3 cases of failure to sweep the street

13—nothing
14—nothing
15—nothing
17—nothing

18 said month of July—4 cases of failure to sweep
19 s.m.—8 cases of failure to sweep
20 s.m.—nothing

The same commissioner’s report for the following week, July 28, 1758, is
similarly focused on trivial matters:
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21 July—no violations

22 same month—vehicle without plates or a number blocking public access;
stones left in disarray by a master mason blocking the gutter; neglected
mound of gravel; 2 cases of failure to sweep

24—nothing

25—nothing

26—wood and stones blocking the public way; 4 cases of failure to sweep

28 s.m.—3 cases of neglected gravel; manure causing bad odors; garbage
thrown in our presence from the window of the second floor of the house
occupied by the baker near the rue de la tinerandrie; failure to sweep

The contrast between these reports and the records of the criminal juris-
diction of the Chitelet of Paris is striking. A review of criminal-jurisdiction
records for January and February 1760—carton Y-9650—discloses serious
cases, with extensive investigations and evidence reports, and long indict-
ments with numerous witnesses. The process and types of cases in the crimi-
nal files make the activities of the police chamber look like child’s play.

The trivial nature of the commissioners’ beat reports reflects, in part,
that these commissioners had a large number of other functions, both civil
and criminal, beyond merely identifying petty violations of police ordinances.
The commissioners—whose full title was “commissaires enquéteurs exam-
inateurs, conseiller du roi,” or commissioner, investigator, examiner, and
royal counselor—had multiple jobs and were available twenty-four hours a
day. They served as notary publics and registrars of police complaints (in
cases ranging from rape and theft to traffic accidents); made inventories,
sealed property, and took testimony; and were responsible for maintaining
the peace and investigating serious crimes, including capital cases.”” The
commissioners purchased their office from the king at a hefty price (as much
as 100,000 livres by the late eighteenth century).!?° In addition, several of
their functions were remunerated on a commission basis—and as a result
happened to take a lot more of their time.!! In 1759, for instance, a commis-
sioner was allowed to ask for three livres per hour, with a minimum fee of
nine livres, for taking down complaints and declarations; eight livres per one
hundred lines (each thirteen syllables long) of an inventory; and half a livre
per page (with twenty-two lines of twelve syllables considered a page) for
copying any and all documents.!%2 In other words, the commissioners were
busy with other, often more remunerative tasks.!3

And they too—like so many of us—were drawn more to the high-profile
cases than to the pedestrian tasks of policing fine-only ordinances and the re-
moval of fecal matter. So when one examines their papers at the National Ar-
chives, it becomes clear that they were far more interested in the verbal testi-
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monials of witnesses in capital cases or the more intriguing cases of pederasts
(homosexuals) and femmes du monde (prostitutes).1%* Even in the day-to-day
policing, they were far more exercised when they discovered illicit card games
and other gambling establishments. When cases involving grain did come to
their attention, they generally involved alleged theft or fraud, not simply triv-
ial deviations from market regulations.!%5 A careful review of the sentences
meted out by the police chamber of the Chatelet reveals that the police des
grains constituted a minor function of the chamber’s jurisdiction. Our per-
ceptions of the importance of grain regulation may well be distorted by the
personal biases of the historians and narrators of the field, either because they
were ideologically opposed to the police des grains and had an interest
in inflating the appearance of excessive regulation, or because they were
themselves commissioners or lieutenants of the police—such as Delamare
and Fréminville—and so were invested in the importance of their own func-
tions. In both theory and practice, though, there was far more freedom in
the eighteenth-century regime of “police” than we tend to acknowledge
today. In sum, the level of enforcement in the Parisian markets does not
justify the simple assessment of “discipline” as opposed to today’s “free”
markets.

Liberty and Discipline

Let’s take stock, then. The eighteenth-century police regimen was far more
free than we tend to characterize it today; by the same token, our modern
free markets—the Chicago Board of Trade, for instance—are far more disci-
plined than we tend to admit. There is more freedom in discipline, and more
discipline in freedom, than meets the eye. And what is puzzling is not just the
veneer of “freedom” that is imposed on our practices today, but first that our
predecessors imposed that same veneer on the practices that dominated their
time, and second that we are so quick to recharacterize earlier models of mar-
ket and social organization as oppressive, overly regulated, and excessively
disciplined.

One way to paper over this complexity would be to suggest that there were
disciplinary forms of organization in the eighteenth century, and that there
are liberal forms of market administration today, but that in both cases we
are simply dealing with the larger category of governance. In other words,
there are two different techniques of governing, the first through disciplinary
mechanisms and regulation, the second through liberalized exchange and
self-correcting mechanisms, and they operate in different ways. Not better or
worse, just different. But such an explanation seems to miss the central point,
namely that the categories themselves are misleading and empty. The catego-
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ries of “discipline” or “overregulation” on the one hand, and of “liberalized”
or “free markets” on the other, are impossible to properly quantify or mea-
sure. It is simply impossible to know whether the police des grainsin the Pari-
sian markets was more or less “free” or “liberty enhancing” than the policing
of the Chicago Board of Trade. As a practical matter, it is infeasible to mea-
sure with exactitude whether the differences—with all the attendant techno-
logical transformations—outweigh the similarities. It is impossible to quan-
tify objectively the uniform and gaze of the huissard—the enforcer who
accompanied the commissioners—and measure it against the electronic im-
pulse that reads every single stock trade on a high volume alert. It is impracti-
cable to weigh the effect of prohibiting la vente par échantillons—the sale by
samples—against that of shutting down a thriving secondary market in mu-
tual fund shares. How do we weigh the requirement that all grain be sold at
the Paris markets against the contemporary requirement that all grain futures
be traded at the Chicago Board of Trade? These questions do not seem to
have an answer that is honest and not merely ideological. There is a problem,
it seems, with the categories themselves.

Which brings us back, then, to square one: How did the eighteenth-
century model of police administration become the epitome of that particular
category of “discipline,” and the Chicago Board of Trade the bastion of that
other category of “freedom”? What made possible this particular vision of the
world? And at what price? That is, what are the implications of seeing the
world through these categories?

The Birth of Natural Order

The answer to the first question turns on the introduction of the idea of “nat-
ural order” into the field of political economy in the mid-eighteenth cen-
tury—the notion that economic exchange constitutes a system that autono-
mously can achieve equilibrium without government intervention or outside
interference—and the eventual metamorphosis of this idea, over the nine-
teenth and twentieth centuries, into the concept of the inherent efficiency of
markets. This idea of natural order makes possible the belief in self-adjusting
and self-sustaining markets that, in turn, creates the very possibility of dis-
placing governance mechanisms, and is precisely what allowed eighteenth-
century thinkers to reimagine their social reality. It is what made possible the
shift from viewing the police des grains as liberty enhancing to considering it
an oppressive and misguided policy. It has also enabled our contemporary
perception of modern markets as free.

In order to understand that pivotal shift, it is necessary to return to the his-
torical moment when the model of the police des grains would be felt, legiti-
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mately and by the political elite, to be oppressive and unnecessary. We must
trace back to the moment of resistance to the “discipline” of the police des
grains and move forward to the present, identifying one of the first critical
concerted oppositions that would eventually blossom into the belief and faith
in liberalized exchange—a far different ideal that would fundamentally re-
shape the way we think about markets and punishment. We must return,
then, to the mid-eighteenth century.

From Physiocracy to Market Efficiency

If cheapness and plenty, bon marché, was the goal of public economy and of
the police des grains in the early decades of the eighteenth century, things
could hardly have been more different only a few decades later among the in-
creasingly important and influential circles of economists in France and En-
gland. The contrast is striking and captured best by the newer dogma of
Frangois Quesnay:

Abondance et non-valeur n’est pas richesse.
Disette et cherté est misere.
Abondance et cherté est opulence.106

In other words, abundance and plenty do not translate into the wealth of a
nation. Scarcity and high prices, of course, are misery. It is the combination
of abundance and high prices that produces “opulence” (wealth) and well-
being.

The momentous shift reflected in this simple maxim would radically trans-
form the meaning and role of “police.” Quesnay, a highly accomplished phy-
sician at Versailles—he was the first doctor to Madame de Pompadour and an
ordinary to Louis XV—and a prolific writer in the medical field, turned his at-
tention to economics in 1756 and founded an intellectual circle that included
notable thinkers and prolific writers such as the Marquis de Mirabeau, Pierre
Samuel Du Pont de Nemours, and Le Mercier de la Riviere, among others.
From Quesnay’s first published contribution to the field of political economy,
his encyclopedia entry on Fermiers (farmers) in volume 6 of the Encyclopédie,
published in 1756, to his final contributions to economics collected and pub-
lished in Du Pont de Nemours’s Physiocratie in 1767, Quesnay would funda-
mentally reorient the relationship between public economy and police. Gov-
ernmental intervention in the markets would become portrayed as oppressive
and interfering with the autonomous functioning of an economic system
governed by natural laws and natural order; and police would be relegated to
a realm outside the market, where those who did not comply with the natural
order would be punished, and punished severely.
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According to Quesnay and his disciples, natural order reigned in the eco-
nomic domain—in agriculture and commerce—and thereby obviated the
need for police. In their writings, the sphere of economic exchange would be
viewed as an autonomous self-adjusting system regulated by natural laws,
which, when left to its own devices, would alone produce a net product.!%”
The only way for the state to participate in the wealth of the nation, in their
view, was not to administer, but instead to pull out of the sphere of agricul-
tural production and stop intervening in commerce and trade. The logic sev-
ered the police function from the economic domain and relegated it to the
margin—and this logic rested entirely on the notion of “natural order.”
Within a short decade, Quesnay and his disciples would become known
around the world as the “Physiocrats,” a neologism meant to designate “the
rule of nature.”

Frang¢ois Quesnay presented the idea of natural order to his contemporar-
ies in his Tablean économique, first in draft form in 1758-1759 and then in
1760 in an augmented published volume of the Marquis de Mirabeau’s
L’Ami des hommes. The Tablean was a graphic depiction of cash and com-
modity flows between the three principal classes of society—the cultivators,
the property owners, and the manufacturers. By means of a zigzag line graph,
Quesnay sought to illustrate his main theses, namely that agricultural produc-
tion is the sole source of all societal wealth, that wealth can only be produced
by means of an autonomous system of exchange, and therefore that the state
must stop intervening with tariffs, creating restrictions on the flow of trade,
and imposing other regulations.

Quesnay’s Tablean économique received a lot of attention because it at-
tempted to graphically and systematically represent an economic system—
what Louis Dumont would refer to as “an ordered whole.”1%8 This is pre-
cisely what Marx found so brilliant in Quesnay.!® But what was even more
important and influential on future liberal thought than the notion of an
economic system was the idea of natural order. Systems can function well
with external calibration and intervention, much like an engine may function
as a perfect whole so long as one adds fuel. What was remarkable about
Quesnay’s Tablean is that his system was governed by natural order and was
entirely autonomous of external inputs. What Quesnay contributed was not
merely the idea of system, but that of natural orderliness—an idea that would
eventually receive its most elaborate articulation in Le Mercier de la Riviére’s
1767 book Lordre naturel et essentiel des sociétés politiques.

To be sure, the idea of natural order was not new and the Physiocrats were
not the first to elaborate the concept, nor to introduce it in economic think-
ing. Simone Meyssonnier, in her detailed history of the origins of French lib-
eral thought in the eighteenth century, La balance et Phorloge (1989), traces
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the idea back to Pierre Le Pesant de Boisguilbert, who wrote almost a hun-
dred years earlier, in the period 1695 to 1707.110 Joseph Schumpeter, in his
magisterial History of Economic Analysis (1954), traced the notion back to
the Scholastics—the theologians of the fourteenth and fifteenth centuries.!!!
Schumpeter placed Quesnay firmly among the “philosophers of natural law”
influenced by Aquinas and the medieval natural order theorists.!!? Friedrich
Hayek and Louis Dumont, as many others would, traced the origins back
to Bernard Mandeville’s Fable of the Bees; or, Private Vices, Publick Benefits
(1714). And Du Pont de Nemours himself—the chief publicist and greatest
admirer and disciple of Quesnay—traced the Physiocratic doctrine to, among
others, the Marquis d’Argenson, who is credited with having invented the
maxim “Pas trop gouverner” (not to govern too much).!3

But even if Quesnay was not truly original, his persistence, his relent-
lessness, his obsession with natural order caused the idea to be perceived
as new—and radical. Many believed that it inaugurated, in the words of
Du Pont de Nemours, “a new science in Europe,” and many championed
Quesnay as the founding father of that new science.!'* As Emma Rothschild
suggests, “In an epoch of almost obsessive preoccupation with newness—
new sciences, new systems of trade, new music, objects wholly new in the
world—the revolution in economic thought was genuinely innovative.
Quesnay and his followers conceived of national economies, for the first time,
as vast systems of interdependent flows; Turgot described them as consti-
tuted by the interconnected transactions of millions of individual agents. All
individuals, the poor as well as the rich, the agricultural labourers as well as
the great merchants, were identified as part of a single economic system.”!15

The birth—or, perhaps to be fair, the emergence and maturation—of the
idea of natural order helped shape a vision of the economic sphere as an au-
tonomous, self-adjusting, and self-regulated system that could achieve a nat-
ural equilibrium spontancously and produce increased wealth. No doubt
material shifts in technology, transformations in agricultural and industrial
production, and larger changes in demographics and international relations
played important roles in the perceptual change. But what made the notion
of a “naturally ordered market” comprehensible, coherent, and convincing
was precisely the insertion of the idea of natural order into the economic do-
main. This intervention fundamentally altered the discourse and the domi-
nant way of reasoning and understanding the world—especially the relation-
ship between “public economy” and “police.”

The idea of natural order was highly influential in France, England, and
abroad, and a similar notion of orderliness leached into nineteenth-century
liberal thought. Although Adam Smith and Jeremy Bentham explicitly would
reject the Physiocratic approach—primarily because of Quesnay’s devotion to
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agriculture as the sole means of creating national wealth—Smith especially,
but Bentham as well, would embrace a similar notion of orderliness in their
economic writings. By 1776, the year The Wealth of Nations was published,
Smith no longer used the term “police” to discuss public economy. In fact,
the word “police” appears rarely in the text of The Wealth of Nations and
never as the overarching rubric for political economy.!1¢

Through Smith predominantly, notions of harmony of interests and order-
liness would make their way across the Atlantic into early republican thought
and eventually into modern economic and political writings. Physiocratic
ideas would also travel to the United States during the Revolutionary period,
though the influence was more attenuated. Benjamin Franklin, for one, was
greatly influenced by his personal encounter with the Physiocrats and with
their writings, and he adopted “almost without reservation” the central ten-
ets of Quesnay, including the central idea “that political interference with this
natural order of economic life was pernicious.”!” Franklin even published
some of his writings in the Physiocrats’ journal, the Ephémérides.'$ But the
main channel of influence would be through the English-language texts of
Adam Smith and, as we will see, Jeremy Bentham.

The evolution of the idea of natural order is a fascinating story with some
unexpected turns. Bentham, surely, is one of them. Bentham plays an abso-
lutely pivotal role, especially by way of his influence on the welfarist strand of
law and economics that developed at the University of Chicago in the 1960s
and 1970s. Although Bentham expressly rejected notions of natural rights,
famously calling them “nonsense on stilts,” he nevertheless privileged indi-
vidual information and self-interest to such an extent that he introduced into
his economic writings a default in favor of government quietism—effectively
reproducing an element of harmony of self-interests. To be sure, Bentham’s
opus has been subjected to wildly different readings over the past two centu-
ries. He has been portrayed by some as individualist, by others as collectivist;
by some as naturalist, by others as constructivist; by some as laissez-faire, and
by still others as the father of the welfare state. Bentham inspired both
nineteenth-century British laissez-faire theorists and collectivist thinkers who
would eventually evolve into Keynesians. But regardless of this wide range of
readings—or rather, because of the wide range—Bentham’s legacy contains a
sharp contrast between the ambiguity in his economic views and his unbend-
ing interventionism in the field of crime and punishment. It is in the compar-
ison of Bentham’s economics with his punishment writings that we can iden-
tify a notion of orderliness in the economic sphere.

Primarily through the intermediary of Smith and Bentham, the initial in-
sertion of an idea of orderliness in economic exchange gradually metamor-
phosed, over time, into the contemporary belief in the inherent efficiency of
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markets or, in more popular parlance, the preference for free markets. A tech-
nical, more scientific version of this popular belief in free markets would be
developed by the Chicago School of economics—and Bentham plays a piv-
otal role here, not only as an inspiration for Gary Becker’s famous 1968 arti-
cle on crime and punishment, but also as the foil against which Friedrich
Hayek developed the notion of “spontancous order.” Through the interme-
diary of the Chicago economist Ronald Coase, and what became known as
the Coase Theorem, the Benthamite welfarist strand of law and economics,
and the Hayekian strand of libertarian economics, would converge on an idea
of market efficiency that would have important implications for punishment.
The convergence would allow the more libertarian Richard Epstein and the
more pragmatic Richard Posner—both staunch adherents of law and eco-
nomics—to focus on the idea of orderly markets and embrace the principle
that “when transaction costs are low, the market is, virtually by definition, the
most efficient method of allocating resources.”'!* Today’s embrace of the
free market traces back precisely to the severing of “police” from “public
economy” that the Physiocrats performed. And it is the resulting dichotomy
that makes possible our perception both that the Parisian markets of the eigh-
teenth century were overly regimented and that our existing markets and ex-
changes are substantially free.

At What Price?

To understand how these perceptions became dominant, then, it is crucial to
trace the birth of natural order and explore how it developed into its cur-
rent market-efficiency manifestation.!?0 And the place to begin is not with
Friedrich Hayek, Milton Friedman, and the founding of the Mont Pé¢lerin
Society in 1947, nor with the rise of Reagan Republicanism in the 1970s,
nor for that matter with the emergence of a Washington Consensus in the
1990s—though they each have an important role in the development of
the ideas. Instead, the place to begin is at that contested moment in the eigh-
teenth century when notions of natural order were beginning to take shape.
It is equally important to ask the correlative: at what price have so many of
us come to believe that the economy is the realm of natural order and that the
legitimate and competent sphere of policing—of administration and govern-
ment—Tlies elsewhere? What flows from that sharp dichotomy between order-
liness in the market and ordering in the penal sphere? At what price do we
embrace these categories? And here, the answer is equally clear: at the price,
first, of naturalizing the market and thereby effectively shielding from norma-
tive assessment the regulatory mechanisms in our contemporary markets and
the wealth distributions that occur daily; and at the price, second, of easing,
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facilitating, and enabling the massive expansion of our penal sphere, or, to be
more provocative, of making possible mass incarceration today.

Naturalizing Wealth Distributions

Let’s explore each of these claims. First, the ideas of natural order and market
efficiency have helped naturalize the market itself and thereby shield from
normative assessment the massive wealth distributions that take place there.
Those distributions come to be seen as the natural consequence of an orderly
market, and as such are less open to normative evaluation. They become
more normal, somewhat necessary, and assessing them becomes practi-
cally futile. And the result is that those very distributional consequences get
shielded from political, social, and moral debates: the naturalness of the mar-
ket depoliticizes the distributional outcomes.

Nietzsche made this point far more elegantly in his Genealogy of Morals, in
discussing the value of truth. So long as we held the thesis that truth was di-
vine, Nietzsche suggested, assessing the value of truth was not fully permit-
ted. It is only once we let go of that idea of divine truth that we opened the
door to the assessment of truth, in other words, to raising the question of the
value of truth. “From the moment faith in the God of the ascetic ideal is de-
nied,” Nietzsche wrote, “a new problem arises: that of the value of truth.”12!
In parallel fashion, faith in natural order and market efficiency forecloses a
full normative assessment of market outcomes. It closes the door on the
very condition of possibility. It effectively depoliticizes the market itself
and its outcomes. It is only when the illusion of natural order is lifted that a
real problem arises: that of the justice of the organizational rules and their
distributional consequences.

The idea of natural order, in effect, masks the state’s role, the govern-
ment’s ties to nonstate organizations—such as the Chicago Board of Trade—
and the extensive legal and regulatory framework that embeds these associa-
tions. Robert Hale and other legal realists in the early twentieth century
demonstrated the extent to which the distribution of income and wealth is
the product of the legal rules we choose to impose.!?? Hale trained our atten-
tion on the foundational rules of property and contract law, showing how
free, voluntary, compensated exchange is in fact the product of the legal coer-
cion that the government establishes through its role in defining property
rights.123

But Hale’s insight applies with even greater force to the rules and regula-
tions that we see at the Chicago Board of Trade. The truth is, every action of
the broker, buyer, seller, investment bank, brokerage firm, exchange mem-
ber—or even nonmember—is scrutinized and manipulated. Rules, oversight
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committees, advisory letters, investigations, and legal actions abound. The
list of do’s and don’ts is extensive. Brokerage firms may combine and use
blacklists to restrict retail buyers from reselling their publicly offered stock
during a “retail restricted period” of between thirty and ninety days follow-
ing their purchase of newly offered stock, but the same brokerage firms may
allow large institutions to dump their stock in the aftermarket at any time.!2
Exchange members on the New York Stock Exchange may get together and
fix the commission rate on stock transactions of less than $500,000—that
is, they may set the price of buying and selling stock—but freely negoti-
ate commissions for larger stock transactions.!?> The National Association
of Securities Dealers may agree to restrict the sale and fix the resale price of
securities of open-ended management companies—“mutual funds”—in the
secondary market between dealers, between dealers and investors, and be-
tween investors, thereby eliminating the secondary market in mutual funds—
a market that was significant prior to 1940.126 And competing bidders in a
corporate takeover may join together and make joint takeover offers to stock-
holders, even if it means that together they reduce the offering price for the
stock purchase.’?” But exchange members may not get together and forbid
other members from sharing commissions earned from the purchase or sale
of stock with nonmember broker-dealers; and an exchange may not order its
members to remove private telephone connections to the offices of nonmem-
ber brokers—unless the Securities and Exchange Commission reviews and
approves such a policy.'?8 The rules and regulations surrounding our modern
markets are intricate and arcane, and they belie the simplistic idea that our
markets are “free.” The reality today is far more complex.

It is equally true that the practices of the Physiocrats were also more com-
plex than they might appear at first glance: they too were far more con-
strained in their actions than they were in their rhetoric. Le Mercier de la
Riviere served as intendant—administrative governor—of Martinique on two
occasions during the early 1760s, and during his second tour of duty in
1763, after he had been fully converted to Physiocracy, he himself set the
price of bread and meats. That is, at a time when he was preaching the merits
of free markets, he was enacting a most stringent police des grains and himself
fixing prices:

No 271. Ordinance of MM., the General and Intendant, increasing the
price of bread. September 24, 1763.

The current price of wheat flour making it impossible for bakers to pro-
vide bread to the public at the specified price of 7 sols 6 deniers per
pound, at the ordinary weight of 16 ounces, we order that from this day
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forward, bakers will be held to furnish their bread at the weight of 14
ounces for 7 sols 6 deniers, and this shall continue until otherwise or-
dered by us.. . .

We promulgate this to the king’s prosecutors, etc.
Rendered at Martinique, September 24, 1763.

Signed, Marquis de Fenelon, and De La Riviere!2?

That’s right, signed Le Mercier De La Rivi¢re. Like Mercier, we today
want to see freedom even when there is nothing but constraint before us.
That desire, that urge is precisely what masks the distributions that accom-
pany the administration of contemporary markets. Because we want to be-
lieve that the markets are operating on their own, we fail to properly scru-
tinize how the administration of the markets actually distributes wealth.
Because we want to believe in self-adjusting markets, we do not adequately
investigate the consequences of our choices. It is not that difficult, after all, to
identify the distributional outcomes; but when they are mischaracterized as
the natural consequence of a natural order, making normative assessments
becomes entirely beside the point. It makes little sense to raise questions
about natural phenomena. In this sense, the idea of natural order or, today,
of market efficiency effectively obfuscates the massive distribution of wealth
and resources that occur through the market. Natural order essentially depo-
liticizes the market.

Expanding the Penal Spheve

Second, the belief in market orderliness facilitates the expansion of the pe-
nal sphere. Here too, it is crucial to return to the eighteenth century. Sur-
prisingly, the birth of natural order in the writings of the Physiocrats led
seamlessly to the expansion of the penal sphere as the legitimate space for
governmental administration and intervention. The idea of economic or-
derliness matured into a political theory that combined laissez-faire in com-
mercial matters with centralized, authoritarian policing elsewhere—what the
Physiocrats referred to as the doctrine of “legal despotism.” Under this ru-
bric, Frangois Quesnay and Mercier de la Riviere formulated a political ideal
of complete governmental inactivity in all but the penal sphere. Indeed, given
the existence of natural laws governing commerce, the économistes envisaged
no role for the legislature except to criminalize and punish severely those
who deviate from the natural order.

Natural order in the universe implied legal despotism in human affairs, and
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the Physiocrats embraced this doctrine in 1767 with the publication of both
Quesnay’s essay “Despotisme de la Chine” and Le Mercier’s book L’ordre
naturel et essentiel des sociétés politiques. Their economic writings led them, in
a syllogistic manner, to the political conclusion that natural order in an au-
tonomous economic sphere demands both that there be no human interven-
tion (in terms of positive law) in the economic realm and that positive law
limit itself to punishing deviance from the natural order, in other words, theft
and violence. The logic was, well, syllogistic:

1. The economic, agricultural, and commercial realm is governed by funda-
mental natural laws that best promote the interests of mankind.

2. As a result, positive human-made laws can do no more than merely
instantiate the fundamental natural laws. At best, positive law would sim-
ply mirror the natural order; any deviation would produce disorder rather
than order.

3. Therefore, positive law should not extend to the domain of natural laws,
or, as Quesnay stated, “Positive legislation should therefore not reach the
domain of physical laws.”130

4. For this reason there is no need for a separate legislature. All law-making
power should be centralized in a unified executive—an enlightened legal
despot—who learns and implements the laws of nature.

5. Only those men whose passions are out of alignment with the natural or-
der—those whose passions are “déréglées,” as Quesnay wrote—will fail to
see and appreciate the fundamental laws as natural.!3!

6. The only object of positive manmade laws, then, should be to severely
punish those whose passions are out of order, as a way to protect society
from these thieves and derelicts—“des voleurs et des méchans,” as Quesnay
would say.132

The idea of natural order does all the work in this logical argument, and it
leads inexorably to a penal sphere that is, on the one hand, marginalized from
the economic realm, but on the other hand, unleashed and allowed to ex-
pand without any limitation. Those men whose passions are out of order can-
not appreciate the natural order, so the legal despot should have full and un-
limited discretion to repress and punish. Manmade, positive law thus serves
only one legitimate function: to punish those who violate the natural order.

Notice that the penal sphere is portrayed in this view as exceptional. It is
the only domain where natural order does not autonomously produce the
best result for mankind. It is the only place where order does not reign. It is
the space outside the dominant realm of natural orderliness, the extremity
where one finds, in Quesnay’s words, the passions déréglées and the hommes
perverst3 The contrast with Beccaria and other cameralists could not be
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more pronounced: their seamless web of police and public economy gives
way, in the Physiocrats’ paradigm, to a sharp distinction between a realm of
economic order where laissez-faire must govern, and a realm for positive laws
and penal sanctions where the government must intervene—harshly. As we
will see, a strict and severe police is necessary to deal firmly with those who
are out of order. The Physiocrats insert natural order in the economic do-
main but, in the process, establish the penal sphere as the outer limit of the
system, as the only legitimate realm for administration and repression, as the
zone of policing.

This new penal paradigm significantly influenced nineteenth-century lib-
ceral thought. By an odd amalgam of liberal economic theory and Beccaria on
punishment, nineteenth-century thinkers would replicate this exceptional re-
lationship between markets and punishment: natural orderliness in the eco-
nomic sphere, but government intervention in the penal realm. This is most
evident in Jeremy Bentham’s work. The contrast between Bentham’s pre-
sumption of quietism in economic matters and his arch-interventionism in
the penal domain effectively reproduced and reiterated the Physiocratic dual-
ity of economy and police. On the public economy side, Bentham tended to-
ward Adam Smith’s liberalism. His Manual of Political Economy, written in
the mid-1790s, rehearsed a presumption of governmental quietism based on
his stringent belief in the superiority of individuals’ information and self-
interest. But on the punishment side, Bentham embraced Beccaria’s philoso-
phy whole cloth—especially Beccaria’s notion that policing is a sphere of hu-
man activity that must be shot through with government intervention. In
fact, the criminal code, for Bentham, was precisely a “grand catalogue of
prices” by means of which the government set the value of deviance. The pe-
nal code was a menu of fixed prices—the polar opposite of laissez-faire.

Beccaria’s influence on Bentham was formative. Beccaria’s small tract On
Crimes and Punishments had been translated into English in 1767—when
Bentham was nineteen years old. Bentham wrote the main manuscript of his
first work on the topic, Rationale for Punishment, in 1775 when he was, in
H. L. A. Hart’s words, “fresh from the study of Beccaria’s already famous
book.”13* Bentham agreed with Beccaria on all major aspects of his theory of
punishment: they both viewed deviance and rule-breaking in this domain as
natural and universal—as the basic condition of man; they both critiqued the
brutalizing effect of excessive punishment and endorsed marginal deterrence
as a limiting principle on punishment; they both favored speedy and certain
punishments as a way to reinforce the associations of punishment with crime;
and more generally, they agreed on the need for formal law and legality as
the source of legitimacy for the criminal justice system and the sovereign.
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Naturally, Bentham did have some reservations about Beccaria; but on the
whole, those pale in comparison to the debt that Bentham properly acknowl-
edged.!3* In fact, Bentham took pains to express how much Beccaria had
contributed to his own intellectual development. Speaking of Beccaria, Ben-
tham exclaimed: “Oh my master, first evangelist of Reason, you who have
raised your Italy so far above England. . . . [Y]ou who have made so many
useful excursions into the path of utility, what is there left for us to do>—
Never to turn aside from that path.”13¢

Despite this praise, in Bentham’s work the relationship between police and
political economy had radically changed. Bentham’s rule of thumb, in the
narrowly economic domain, was to do nothing barring “some special rea-
son”: “Be quiet ought on those occasions to be the motto, or watch word, of
government.”!3” The penal sphere, by contrast, demanded government or-
dering through and through—from the panopticon prison to the criminal
code as a grand menu of prices.

This distinction between the economic and penal spheres helped shape the
contours of British nineteenth-century conceptions of laissez-faire. Putting
aside for the moment the rich historical debates over whether there ever was
an age of laissez-faire in Britain during the mid-nineteenth century or, for
that matter, whether Bentham’s writings and Benthamites more generally
contributed to or undermined laissez-faire policies—to which we will re-
turn—the reigning definition of laissez-faire at the time itself encapsulated
this Benthamite contrast. The doctrine of laissez-faire in the mid-nineteenth
century essentially allowed three functions for the government: first, main-
taining the external defense of the country; second, providing for the internal
order and security of persons; and third, possibly, providing for minimal pub-
lic amenities—and the third was certainly tenuous at best.!38 To be sure, the
fitth book of Smith’s Wealth of Nations contained extensive discussions of
public works and education; and many have read Bentham as the precursor to
the welfare state. But the contrast nevertheless remains and is still determina-
tive: criminalization and punishment became, undisputedly, the most legiti-
mate and competent task of the government. There, for sure, government in-
tervention was proper, necessary, legitimate, and competent. There, natural
orderliness had to be replaced by governmental ordering.

Through a serpentine road leading from Smith and Bentham to collectivist
welfare economists such as Henry Sidgwick and Arthur Pigou, to Friedrich
Hayek’s notion of “spontaneous order” and the emergence of the Chicago
School of law and economics, this view of an exceptional penal sphere where
government is fully legitimate has influenced the public imagination today.
This outlook is reflected—even among the staunchest libertarians—in the
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pervasive idea that fraud and coercion are the major exception to unregulated
markets. It is also reflected, in an updated, more technical vocabulary, in this
succinct passage by Richard Posner in an article in 1985:

The major function of criminal law in a capitalist society is to pre-
vent people from bypassing the system of voluntary, compensated ex-
change—the “market,” explicit or implicit—in situations where, because
transaction costs are low, the market is a more efficient method of allo-
cating resources than forced exchange. . . . When transaction costs are
low, the market is, virtually by definition, the most efficient method of
allocating resources. Attempts to bypass the market will therefore be dis-
couraged by a legal system bent on promoting efficiency.!3?

In other words, the market is efficient, and within that space there is no need
for government intervention. What is criminalized and punished is behavior
outside the space of the orderly market that seeks to circumvent free, volun-
tary, compensated exchange. There, government intervention is necessary,
legitimate, and competent.

Although Posner here uses a more technical and scientific approach to the
question, and contemporary jargon, he nevertheless advances the very same
idea: in the economic domain, there exists a space that is governed by a cer-
tain inherent orderliness that should make us cautious about government in-
terference; by contrast, the state has free rein outside that space to punish
bypassers, the disorderly, those who don’t play by the game of the market,
those who don’t respect the order of economic exchange.

In this sense, the idea of natural order has led today to an understanding of
the criminal sanction that replicates closely the legal despotism of the eigh-
teenth century: the legitimate sphere for state intervention is the space out-
side the market, the zone of market bypassing. This rehearses, eerily, Francois
Quesnay’s idea that the homme pervers—the perverted man—is perverted
precisely because he does not abide by the natural order of free exchange. Be-
ing “out of order” or “déréglé” translates, today, into this idea of bypassing
an orderly market. The modern view replicates the logic of the Physiocrats.

But this contemporary approach is not a mere reiteration. There is a new
vocabulary, new metaphors, new models, and a far more scientific approach.
The theme of natural order has been replaced by equilibrium theory, Pareto
improvements, and Kaldor-Hicks efficiency—to which I will return later. The
natural-law metaphor from physics or hydraulics has been supplanted by con-
cepts of orderliness from information technology and computational sci-
ences. Agriculture and economic exchange have been refined and relegated
to the “competitive” market. The idea of natural order has been transposed
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into the Coase Theorem. And the royal crowning of Physiocracy—recall that
Louis XV amused himself printing the first edition of Quesnay’s Tablean
économigque on the private royal printing press at Versailles—has been re-
placed by the Sveriges Riksbank Prize in Economic Sciences in Memory of
Alfred Nobel, colloquially referred to as the Nobel Prize in Economics.!40

These differences in metaphor and vocabulary have important implica-
tions. The new scientific models are far more convincing today. Rhetorically,
they are far more powerful. After all, the idea of “natural order” today sounds
somewhat naive—a bit too metaphysical or quasi-religious. A throwback to
some earlier time. Hydraulic metaphors are passé. By contrast, as we shall see,
Pareto improvements do much more efficient work today. And we value a
Nobel Prize far more than the opinion of a monarch.

Each new iteration of these ideas also changes, however slightly, the rela-
tionship between economy and punishment. For the Physiocrats, there was a
sharp demarcation between the economic realm, governed by natural order,
and the disorderly people who would be governed through punishment. The
two arenas were entirely distinct, as different as night and day—or as order
and disorder. By contrast, when Bentham refers to the penal code as a grand
menu of prices, he is speaking the language of pricing, of rational choice, of
economics. Economic rationality is now seeping into the penal sphere, into
the zone of government intervention (though recall that a preference for
quietism, entirely absent in the penal sphere, still controls the economic do-
main). The line has thus become blurrier, at least in one direction. And when
Gary Becker further extends economic rationality into nonmarket behaviors,
such as crime and punishment, but also marriage or racial discrimination—for
which he received the Nobel Prize—there is even greater encroachment of
economics into the penal arena. In these more modern iterations, then, gov-
ernment intervention is increasingly modeled on economic rationality. But—
and this is most important—not vice versa. Voluntary, free, compensated ex-
change inside the market remains inoculated, shielded from the govern-
ment’s hands. Once we pass the boundary into the market, there is no longer
a legitimate role for state intervention.

The subtle shifts in this narrative of distinct economic and penal spheres
have made each iteration more palatable and persuasive. They respond to his-
torical and institutional changes, and to practices on the ground. They are
situated in conversation with earlier political initiatives and resistance. Gary
Becker’s extension of rational choice to crime and punishment, for example,
came at a timely historical moment in 1968, amid a growing critique of the
excesses of penal welfarism, of rehabilitation, of the asylum, of cultural and
genetic theories of crime. It offered a simplicity and equality that many—in-
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cluding Michel Foucault—came to admire.!#! It told us that we are all poten-
tial criminals. That each one of us will commit crime if the price is right.
Becker’s reasoning did away with problematic theories of genetic predisposi-
tion, of dangerousness, of anomie, and of poverty and culture, theories that
were often laced with racist or classist assumptions. “Some persons become
‘criminals,”” Becker explained, “not because their basic motivation differs
from that of other persons, but because their benefits and costs differ. I can-
not pause to discuss the many general implications of this approach, except to
remark that criminal behavior becomes part of a much more general theory
and does not require ad hoc concepts of differential association, anomie, and
the like, nor does it assume perfect knowledge, lightning-fast calculations,
or any of the other caricatures of economic theory.”'#> At the same time,
Becker’s approach was a clear alternative to conservative get-tough-on-crime
rhetoric. It was progressive, both as a reaction against penal welfarism and
against the conservative backlash, and in this sense, it was appealing to every-
one—which makes it all the more paradoxical that it would ultimately facili-
tate the massive expansion of the penal sphere. But there were a few critical
steps along the way—or, as I will suggest, missteps—that reinserted an idea
of natural order into the reasoning and ultimately fueled the carceral ex-
pansion.

Neoliberal Penality

This modern view—let’s call it “neoliberal penality”—facilitates the expan-
sion of the penal sphere in direct and indirect ways. Most directly, it fuels
prison growth by giving politicians a powerful rhetorical tool to enact severe
law-and-order government policies that pack prisons. This was made clear
during President Ronald Reagan’s administration in the 1980s, which explic-
itly exploited the paradoxical logic of neoliberal penality to justify its punitive
policies—as Katherine Beckett has brilliantly shown in Making Crime Pay
(1997). Beckett reveals the direct link there, demonstrating how President
Reagan advocated that “public assistance is an ‘illegitimate’ state function,
whereas policing and social control constitute its real ‘constitutional” obliga-
tion.”!43 Here is Ronald Reagan, in his own words, rallying his base at a fund-
raising event:

This is precisely what we’re trying to do to the bloated Federal Govern-
ment today: remove it from interfering in areas where it doesn’t belong,
but at the same time strengthen its ability to perform its constitutional
and legitimate functions. . . . In the area of public order and law enforce-
ment, for example, we’re reversing a dangerous trend of the last decade.
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While crime was steadily increasing, the Federal commitment in terms of
Y g,
personnel was steadily shrinking.4+

President Reagan articulated here the core idea in neoliberal penality, namely
that the government does not belong in the economic sphere, which has its
own orderliness, but it has a legitimate role to play outside that sphere, espe-
cially in law enforcement. Notice how Reagan even used the term “legiti-
mate.” That is the core of neoliberal penality, and it is made possible by belief
in the inherent efficiency of the free market. The logic of neoliberal penality
played directly into Ronald Reagan’s hands.

But this logic also facilitates the expansion of the penal sphere in less direct
ways, most of all by reducing resistance to the tough-on-crime political strat-
egies that have led to mass incarceration. Our punitive appetite has been fed,
since the 1960s, by politicians who have strategically deployed concerns
about crime, drugs, and race for political votes, as well as by news coverage of
the issues surrounding crime and race. What has allowed these political strat-
egies to achieve their fullest fruition is precisely the lack of resistance that
accompanies neoliberal penality—that accompanies the belief that the gov-
ernment’s legitimate role is virtually limited to the punishment arena. The
punitive society we now live in has been made possible by—not caused by,
but made possible by—this belief that there is a categorical difference be-
tween the free market, where intervention is inappropriate, and the penal
sphere, where it is necessary and legitimate. This way of thinking makes it
easier both to resist government intervention in the marketplace, as well as to
embrace the criminalization and punishment of any “disorder.” In Quesnay’s
original writings, the retributive punitiveness against the “perverted” men
who did not abide by natural order was severe, and we have witnessed this
same severity in mass incarceration. Neoliberal penality facilitates passing new
criminal statutes and wielding the penal sanction more liberally because that
is where government is necessary, that is where the state can legitimately
act, that is the proper and competent sphere of politics. By creating and re-
inforcing this categorical division between a space of free self-regulation and
an arena where coercion is necessary, appropriate, and effective, neoliberal
penality has fertilized the growth of the penal domain.

There is another indirect way in which this discourse has led to a dramatic
expansion in our prisons that I will mention only briefly here. As noted ear-
lier, neoliberal penality naturalizes the market and thereby obscures the ac-
tual regulation of the marketplace. By obscuring the rules and making the
outcomes seem natural and deserved, neoliberal penality makes it easier for
certain market players to reorganize economic exchanges in such a way as to
maximize their take, a move that ultimately increases social inequality; and
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there is strong evidence of sharply increased inequality in the United States
since the 1970s.145 Increased social inequality, in turn, has its own dy-
namic that tends to produce heightened punitive repression to maintain so-
cial order.!4¢

Modern penal outcomes in the United States bear this out, especially from
1973 to 2008—a period of massive expansion of the carceral sphere dur-
ing which free-market ideas and privatization flourished. During this thirty-
five-year span, the United States experienced skyrocketing rates of incarcera-
tion and exorbitant institutionalization costs.'*” A study by the PEW Center
on States published in March 2008 reported that prison spending outpaced
all other comparable spending budgets, with the single exception of
Medicaid.'#® With about 1 percent of the adult population in the United
States behind bars, the size and cost of our penal sphere is undoubtedly
greater than it has ever been. The costs and human capital associated with the
criminal sanction are, today, exceedingly large. This is entirely consistent with
a neoliberal penal vision: across the country, state legislatures are far more
willing to spend dollars and to intervene in the penal sphere than they are in
education or elsewhere, because that is where the government is perceived to
have a legitimate and effective role. That is where the government is, rela-
tively speaking, believed to be competent.

The other period of massive carceral expansion in United States history—
the birth of the penitentiary system in the 1820s—also coincided with the
twin phenomena of expanding markets and an ideal of limited government
intervention. The birth of the penitentiary system occurred during a period
that contemporary historians now refer to as the “Market Revolution,” and
earlier historians called “laissez-faire.”!#” It was a tipping point in American
history during which people came to believe “that the market should be
the universal arbiter of interests.”!0 It was also a time when notions of
natural order dominated the most popular economic writings, for instance,
the work of William Gouge, who used the expression “the natural order
of things” consistently in his discussion of money and banking.!*! As all
leading historians of the penitentiary have demonstrated, the Jacksonian era
gave birth to our modern prison system. It is fair to say, with David Roth-
man, that “one can properly label the Jacksonian years ‘the age of the asy-
lum.””152

Neoliberal penality and its earlier iterations have fertilized the carceral
sphere. They have made possible, by resolving any possible cognitive disso-
nance, a world in which 71 percent of American respondents could favor the
free-market economy as the very best system on which to base the future of
the world and, at the very same time, live in a place that operates the world’s
biggest, most expensive, government-run, interventionist, prison system that
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incarcerates more than one out of every hundred adults in the country. A
world in which a majority of Americans are worried about excessive regula-
tion by the government, yet seemingly turn a blind eye to mass incarceration.

Let me emphasize that I am not making a causal argument. I do not con-
tend that the discourse of natural order, nor the rationality of liberal or
neoliberal penality, caused cither the birth of the penitentiary in the 1820s or
mass incarceration at the turn of the twenty-first century. There are direct
material and political explanations for these punitive turns. In the modern
era, the War on Drugs, the Southern backlash against the civil rights move-
ment, conservative law-and-order and New Democrat tough-on-crime presi-
dential and gubernatorial politics, racial conflicts, specific racial discrimina-
tion in crack-cocaine sentencing and profiling, as well as the embrace of
actuarial methods, selective incapacitation, mandatory minimum sentences,
and three-strikes laws, among other factors, played a direct role and are im-
mediately responsible for the exponential growth of our prison populations.
A number of superb books explore in fascinating detail the direct, material
causes that have gorged our prisons, escalated social control, and distorted
our politics, especially Katherine Beckett’s Making Crime Pay (1997), David
Garland’s Culture of Control (2001), Jonathan Simon’s Governing through
Crime (2008), and Loic Wacquant’s Punishing the Poor (2009). A number
of other talented scholars have explored the tragic consequences of mass
incarceration in the United States, including Angela Davis, Marie Gottschalk,
Douglas Massey, Marc Mauer, Tracey Meares, Lorna Rhodes, Michael
Tonry, Bruce Western, and Franklin Zimring.!53

This book is a companion to this remarkable literature on America’s expe-
rience with punishment and massive incarceration. I seek not to displace
these accounts, but to enrich them by tracing the genealogy of a form of ra-
tionality that has helped Americans paper over the cognitive dissonance of
living in a society that is marked by fear of big government and skepticism of
government efficiency, a resounding embrace of free-market ideals, and para-
doxically, the largest government-run prison bureaucracy in the world—in
raw numbers or per capita.

The focus on neoliberal penality helps account for why the penal sphere
took the brunt of the political shifts during the Market Revolution and
during the late twentieth century. The link to punishment was already em-
bedded in eighteenth-century Physiocratic thought—and would permeate
Bentham’s writings on the panopticon and inspire neoliberal work on crime
and punishment. The original logic in Quesnay’s theory of legal despotism
helps explain why the shift occurred in the penal sphere and not elsewhere—
why, as Loic Wacquant shows, the hyper ghetto evolved, in a symbiotic rela-
tionship, with the prison; why, as David Garland explains, the culture of con-
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trol would express itself through the penal sphere; why, as Jonathan Simon
demonstrates, governmentality would operate through crime. Neoliberal
penality explains why it is the carceral sphere and not the welfare state (which
can also be punitive and oppressive) that has massively expanded: because
that is the space where government intervention is considered necessary, ap-
propriate, legitimate, and effective.

Moreover, this account ties the post-1970s neoliberal turn back to earlier
iterations, affording a longer view of the relationship between economy and
punishment. It sheds light on earlier punitive turns, such as the birth of the
penitentiary system in the 1820s, and in that sense does not limit the analy-
sis to contemporary neoliberalism. It speaks both to liberal and neoliberal
penality. To be sure, the term “neoliberalism” is deeply contested—like most
“ism” terms—even among those who carefully study the concept such as Da-
vid Harvey, Jean and John Comaroft, Michael Dawson, Nikolas Rose, or Lisa
Wedeen.!5* Nevertheless, much of the critical writing on neoliberalism tends
to focus on the period following 1970—referring to the period before that as
“embedded liberalism”—and especially on the rise of Ronald Reagan and
Margaret Thatcher, on the wave of privatizations that ensued, and on the
“Washington Consensus” of the 1990s.15> Many critical punishment theo-
rists, such as David Garland, Jonathan Simon, and Loic Wacquant, have fo-
cused on the recent neoliberal period—or late-modern or advanced liberal
period, some prefer to say—and documented the shifts in punitive prac
tices.'56 In Punishing the Poor, for instance, Wacquant expressly ties the puni-
tive turn to the evisceration of the welfare state since the 1970s and its re-
placement with workfare. The account in this book is intended to extend the
historical horizon. Our contemporary faith in the free markets does not date
to the 1970s, but precedes it by several centuries. In this sense, it is important
to tie the modern neoliberal period back to its earlier manifestations. The
key point is that the very logic of neoliberal penality was embedded in the
first articulations of liberal economic theory. Here I trace the genealogy of
our contemporary rationality back to the birth of natural order—and offer a
way out.

A Word on Method

The categories of “free market” and “regulated,” it turns out, hinder rather
than help. They are, in effect, illusory and distort rather than advance our
knowledge. Ultimately, the categories themselves—of “free markets” and
“excessive regulation,” of “natural order” and “discipline”—need to be dis-
carded. In this sense, this project continues in the furrow of a lengthy nomi-
nalist tradition—a strain of thought that runs through the work of thinkers as
far back as the medieval Franciscan friar William of Ockham, to the sixteenth-
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century Renaissance essays of Michel de Montaigne, to the nineteenth-
century polemics of Friedrich Nietzsche.!5” It starts by conceptualizing “free
markets” and “excessive regulation,” or “natural order” and “administra-
tion,” or “policing”—or, more simply, “freedom” and “discipline”—as what
William of Ockham would have called universals, and then explores what
work those universals are accomplishing. It challenges the very existence of
those universal categories in order to discover, first, how the designations
work, but second, what they hide regarding the unique aspects of individual
entities—in this case, individual forms of social, political, and economic orga-
nization. And it develops what could be described as a nominalist thesis: that
we have developed and deployed these universals to make sense of what are in
fact irreducibly individual phenomena, to place discrete and divergent prac-
tices into a coherent framework, to deploy simple heuristic devices or stereo-
types to expedite our evaluation and judgment, and that, in so doing, we
have created structures of meaning that do work for us—at a steep price.

Nominalist Readings

The historian Paul Veyne, in his book Foucanlt: Sa pensée, sa personne (2008),
excavated a similar nominalist influence in the work of Michel Foucault,
drawing particular attention to the opening passage of Foucault’s 1979 lec-
tures at the College de France, Naissance de ln biopolitique.'s® In that opening
lecture, Foucault stepped back to explain and reframe his larger intellectual
project—as he so often did—and to place his writings within a methodologi-
cal framework. The method in all his work, Foucault explained, had always
been to start by doing away with the central explanatory concept, as a way to
reexamine the work that the concept accomplished. Foucault lectured:

I start from the decision, both theoretical and methodological, which
consists in saying: suppose that the universals do not exist, and then I ask
the question to history and historians: how can you write the history if
you do not admit a prior: that something like the state, society, the sov-
ereign, subjects exist? It is the same question that I posed when I asked:
.. . suppose that madness does not exist.!5

The use of the term “universals” is revealing and, as Paul Veyne suggested,
the passage links Foucault back to the tradition of nominalism.'® Foucault’s
method was to critically examine the very conceptions that we construct in
order to learn something about ourselves.!! Foucault’s nominalism was fed,
in part, by a large dose of skepticism—especially, skepticism of the constructs
of others, of those many universals. It is in this sense that Veyne correctly
characterized Foucault as a skeptic—although it is important to keep nomi-
nalism and skepticism distinct and separate.!6?
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In a similar vein, this project asks: suppose that “free markets” or “exces-
sive regulation” do not exist. What does that tell us about the way that we
now interpret and perceive our social organization? What work do those con-
cepts perform? These questions too are nominalist and build on a centuries-
old tradition of thought. But although this project shares a methodological
sensibility with Foucault, it breaks sharply from his analysis. More than any-
one, Foucault reified the idea that the police des grains under the ancien
régime was regulated excessively, and he strongly intimated that the modern
economic sphere had been liberalized. Even though Foucault’s overarching
project was to show that both were forms of governance, he nevertheless cre-
ated and deployed categories in a manner that is completely antithetical to
this project.

In his 1978 lectures Sécurité, Territoire, Population, Foucault specifically
defined “discipline” in its purest, most pristine form, using as his chief illus-
tration the police des grains of eighteenth-century France. In fact, as noted
carlier, he even substituted the expression or cleverly inserted the term in
the expression itself, “la police disciplinaire des grains.”1¢3 This project spe-
cifically secks to demystify both that claim and the work being done there by
the term “discipline.” Similarly, in his analysis of liberalized markets,
Foucault again reified the difference by means of his contrast with discipline.
To describe more modern market practices, Foucault abandoned the older
paradigm and fashioned a new category: sécurité. In his 1979 lectures,
Naissance de la biopolitique, Foucault analyzed the “liberal” mode of rational-
ity under the rubric of sécurité—what he later called “gouvernementalité”—
tracing liberalism to the idea of a self-limitation on governance.!** Liberal
practice is the project of “not governing too much,” in the words of
Benjamin Franklin and the Marquis d’Argenson, and had its roots at the
birth of political economy: “Political economy,” Foucault lectured, “is fun-
damentally what has ensured the auto-limitation of governmental reason.”16

((1’

2

Listen closely:
Foucault, one of the sharpest critics of neoliberalism, there is a tangible sub-
stratum of liberty at play. There are new practices of liberalization. There are
free movements and processes of free circulation of goods: “Liberalism—not
interfering, allowing free movement, letting things follow their course; laisser
faire, passer et aller—basically and fundamentally means acting so that reality
develops, goes its way, and follows its own course according to the laws, prin-
ciples, and mechanism of reality itself.”166

It is this “auto-limitation” that led Foucault to name and deploy the new
category of sécurité, which is different precisely in those three ways from dis-
cipline. First, whereas discipline confines, concentrates, and encloses its space
of operation, sécurité is centrifugal: “The apparatuses of security . . . have the

autolimitation de la raison gouvernementale.” Even for
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constant tendency to expand; they are centrifugal. . . . Security therefore in-
volves organizing, or anyway allowing the development of ever-wider cir-
cuits.”1¢” Second, whereas discipline focuses on even the smallest infractions,
sécurité lets the small things go. “The apparatus of security . . . lets things
happen . . . allowing prices to rise, allowing scarcity to develop, and letting
people go hungry.”168 Third, whereas discipline seeks to eliminate and eradi-
cate completely, sécurité in contrast tries only to minimize—to seek an opti-
mal level of the targeted behavior, to achieve a certain equilibrium. Not to
eliminate, but to regulate to an optimal degree. Sécurité is pragmatic. It tries
to figure out how to optimize. In sum, sécurité differs dramatically from disci-
pline in its modes of functioning. For Foucault, the practices differ in fact. As
Foucault explained: “An apparatus of security . . . cannot operate well except
on condition that it is given freedom, in the modern sense that it acquires in
the eighteenth century: no longer the exemptions and privileges attached to a
person, but the possibility of movement, change of place, and processes of
circulation of both people and things.”1¢?

This project is markedly different. The point here is not to show that both
the police des grains and modern market organization are forms of govern-
mentality—which is certainly true—but rather that neither can be catego-
rized in the ways they tend to be perceived and that the categories themselves
of overly disciplined—of the “disciplinary” police des grains—and of liberal-
ized markets, that those categories themselves are meaningless and obfuscate
the real work that needs to be done. In this project, it is crucial to distinguish
and carefully delineate practice from rhetoric—though they may well both
constitute discourse—and to make sure we know exactly which one we are
describing and comparing.

The fundamental problem is that the foundational categories of, on the
one hand, “market efficiency” or “free markets,” and on the other hand, “ex-
” “governmental inefficiency,” or “discipline,” are illusory
and misleading categories that fail to capture the irreducibly individual phe-
nomena of different forms of market organization. In all markets, the state is
present. Naturally, it is present when it fixes the price of a commodity such as
wheat or bread. But it is also present when it subsidizes the cultivation or
production of wheat, when it grants a charter to the Chicago Board of Trade,
when it permits trading of an instrument like a futures contract, when it pro-
tects the property interests of wheat wholesalers, when it facilitates the river
transport of wheat, when it criminalizes the coordination of prices, when it
allows the merger of grain companies, when it polices the timing of trades,
and so on. In addition, whenever the government is not itself regulating a
market, it implicitly or explicitly delegates that authority to another entity. All
markets are highly regulated. At the same time, in all markets, there is free-

cessive regulation,
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dom. Even in a controlled economy where the price is fixed, there are varia-
tions in the quality of the goods sold and along other dimensions that create
product differentiation. These produce lines at certain stores and not at oth-
ers. Even in a highly criminalized economy where certain goods are out-
lawed, robust black markets emerge and develop that facilitate the sale and
purchase of illegal goods.

In the economic sphere, there is freedom and there is constraint. What we
see is a reflection on us, not of the market. In the end, it makes little sense to
describe one regime as “free” and another as “regulated.” All systems have
complicated regulatory mechanisms that make the market function and dys-
function. What is most important is to remember that the categories we use
to organize, understand, discuss, categorize, and compare the different orga-
nizing principles are just that—labels. They do not capture the true individu-
ality of the objects described. And they have the unfortunate effect of obscur-
ing rather than enlightening. They obscure by making one set of objects
seem natural and necessary, and the other naturally unnecessary.

The central error is that we use these categories for purposes of evaluation
and practice—for purposes of policy making. We classify forms of market or-
ganization into “free” and “regulated” in order to embrace or reject those
forms of economic organization. Even today, politicians and commentators
continue to argue for more “regulation” as if “regulation” were a solution.
The issue is not more or less regulation; the issue is how regulatory mecha-
nisms and regimes distribute wealth. And the categories of “free” and “regu-
lated” are simply not useful when evaluating different forms of economic or-
ganization and their distributional consequences. The idea that “government
tends to be inefficient” or that “markets are naturally efficient” is not help-
ful—no more so than their opposites, that “government is a more efficient
regulator” or that “market failure is pervasive.” There are examples of re-
markably efficient government projects (high-speed rail and mass transport in
certain countries), just as there are dramatic examples of waste in private en-
terprises (consider the recently disclosed overpriced office and bathroom ren-
ovations for CEOs at private investment banks). When it comes to evaluating
how resources are distributed, these categories simply do not help. And that
is the only important goal: to determine how resources are allocated and dis-
tributed, and whether those distributions correspond to our political values.

Frames of Reference

I am by no means the first to toil in these fields.!”® Yet the precise objective of
this project may well differ from earlier interventions. This study seeks to ex-
plore how a certain mode of rationality rendered natural a conception of the
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penal sphere as lying outside the free market and as being the repository for
necessary, legitimate, and competent government intervention. The goal is
not to offer a historical explanation of what caused this mode of rationality,
nor to propose a material explanation as to how the idea of natural order
emerged. It is, instead, to trace a genealogy of how this rationality became
believable. How it became so obvious and natural, and at what price.

Let me emphasize the last question—at what price—in part by drawing a
contrast to Albert Hirschman’s remarkable essay “The Passions and the In-
terests: Political Arguments for Capitalism before Its Triumph.” Hirschman
demonstrated there how ideas evolve over time and argued that the “spirit of
capitalism” grew and changed from within. The process, Hirschman sug-
gested, was endogenous to the reasoning and rationality of the period. In
contrast to Marxist analyses, which trace the emergence of capitalism to
changes in material processes and class structures—to the end of feudal land
relations and the rise of new modes of production—and in contrast to Weber,
who traced the rise of capitalism in part to a new ethic of Protestantism,
Hirschman offered a more seamless history of ideas, wherein self-interest
came to be perceived as the useful passion that could be counted on to rein in
the less productive passions. The theory of interests—and especially, the the-
ories of self-interest represented in the private vices and public virtues of
Mandeville, or the hidden hand of Adam Smith—evolved as one conceivable
and more auspicious way of dealing with excessive cultures of glory and with
passions such as lust. The other means that had been developed—such as re-
pression or rehabilitation of the passions—seemed less likely to succeed than
pitting one passion against the others.

Hirschman’s story traces the history of how an idea became popular, and I
embrace that method in one sense—insofar as this project too explores how
the idea of natural order became dominant in our contemporary neoliberal
imagination. At the same time, however, this project seeks to push the analy-
sis further; to explore how the acceptance of those beliefs—Dbeliefs in natural
order and legal despotism—affects our contemporary social distributions.
In other words, at what price? Ways of reasoning and seeing the world, I
contend, facilitate certain material developments—sometimes inadvertently,
many times knowingly. They make possible, and can ease, certain types of dis-
tribution. We come to believe certain ideas, as Hirschman demonstrated well,
but those beliefs then have significant consequences.

At the same time, however, there are limitations to rarefied idealism: I do
not contend that ideas have such real effects on the world that they them-
selves or they alone necessarily transform our practices. I do not believe that a
new idea can necessarily change the way we produce, the way we work, the
amount of work we do. I am not Weberian in the stylized sense of The Protes-



50 The Paris Marais and the Chicago Board of Trade

tant Ethic and the Spirit of Capitalism. Although this project focuses pre-
dominantly on the development of the ideas of natural order and legal despo-
tism, and on their potential influence on our social distributions, this is not to
deny the causal influence of material changes, economic and technologi-
cal shifts, and political transformation: how the Southern resistance and back-
lash against the civil rights movement encouraged and strengthened a law-
and-order response to crime in the 1970s, as Katherine Beckett has ably
shown; how the withering of the welfare state has fed the concentration of
ghettoization and fueled a hypertrophic prison population, as Loic Wacquant
has documented well; or how the technological development of actuarial
tools promoted the use of racial profiling.!”! This project does not address
those material and political transformations. That would be another proj-
ect—equally important, but calling for another book-length treatment. In
this sense, this project is neither merely a history of ideas, nor an intellectual
history, but it is also not a material explanation of how these ideas evolve over
time. It is instead a tracing—or genealogy—of how a certain set of beliefs be-
came common and an analysis of how those beliefs influence our practices.

Luc Boltanski and Eve Chiapello’s The New Spirit of Capitalism is enlight-
ening in this respect. Boltanski and Chiapello’s work focuses precisely on the
intersection of how new ideas—in their case, 1960s critiques of Fordist cap-
italist principles of hierarchical organization—reshaped work practices into
more fluid networks with greater roles for individual initiative, creativity, and
autonomy, and thereby helped neutralize the thrust of the original critiques
themselves. Boltanski and Chiapello take seriously how new ideas translate
into practices, conducting a close reading of modern business-management
manuals to demonstrate how the ideas permeated the reasoning of manage-
ment and influenced institutional organization. Michel Foucault’s lectures
at the College de France in 1978 and 1979 are also enlightening. Not only
did Foucault specifically address the Parisian bread markets of the eighteenth
century, the birth of Physiocratic thought, and postwar American neolib-
eralism—including the seminal work on crime and punishment that Gary
Becker penned in 1968—but he also related neoliberal thought back to the
early development of public economy.

A Prolegomenon

But let me not confuse matters more as I draw family resemblances, clarify
differences, and acknowledge debts. Instead let me be as specific as possible
about my own project. To summarize: In the short period from 1756 to
1767, Fran¢ois Quesnay and the Physiocrats injected the notion of natural
order into the economic domain and argued that commerce constituted an
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autonomous, self-regulating system that required no external intervention.
This conception of natural order grounded their theories of economic pro-
duction and of the wealth of nations. The natural order that reigned in the
economic domain demanded that there be no interference with the laws of
nature. It also gave rise to a political theory that Quesnay and Le Mercier
would call “legal despotism.” In their writings from 1767, Quesnay and Le
Mercier argued for a unitary executive—an absolute, hereditary monarch—
who would recognize and thereby instantiate the laws of nature without the
benefit of a legislative body. Precisely because the natural laws were perfect
and most advantageous to mankind, Quesnay and Mercier argued, there was
nothing for a legislator to do in the economic sphere. Manmade laws and
government intervention could only disrupt the natural laws governing eco-
nomic production. Positive manmade law, then, was relegated to one and
only one area: to criminalize and severely punish those men who did not rec-
ognize and abide by the natural order, those men who were unregulated—
“déréglés”™—and disorderly, those who stole and were wicked.

The Physiocrats’ idea of natural order and the theory of legal despotism
fundamentally reshaped the relationship between, on the one hand, com-
merce, trade, and economic relations, and on the other hand, punishment
practices and theory. In the previous period, a dominant view held that the
criminal sanction was a form of governmental intervention no different from
the general administration of commerce and trade. Punishments formed part
of a larger administrative framework intended to set prices and regulate all
domains of human behavior, whether economic, social, or penal. That earlier
framework was captured best by the famous tract of Cesare Beccaria, On
Crimes and Punishments, published in 1764. In the period after the Physio-
crats, a different vision took hold, one in which the criminal sanction—by
contrast to economic administration—would serve as the exclusive device for
the state to legitimately intervene, but in the penal area only. By means of this
fundamental transformation, the criminal sanction changed from an ordinary
form of regulation no different than tariffs and levies, to an exceptional
mechanism of state intervention in situations lying beyond or outside the
market model. By pushing the state outside the market and giving it free rein
there, the Physiocratic ideal of natural order would eventually facilitate the
expansion of the penal sphere.

These ideas of natural order and legal despotism would be rehearsed in his-
tory, resurfacing in different guises, and ultimately would shape the con-
temporary public imagination in the United States. Jeremy Bentham in the
nineteenth century would curiously replicate this rationality by means of
a unique alchemy that blended Cesare Beccaria on punishment with a natu-
ralist reading of Adam Smith on economic liberty. Modern economically



52 The Paris Marais and the Chicago Board of Trade

minded thinkers would reformulate, in more technical and scientific jargon, a
notion of orderliness in commerce under the rubric of the inherent efficiency
of markets. Precisely because of this notion of efficiency, the government
would be relegated outside the market to the realm of “market bypassing,”
where it could legitimately intervene and punish effectively.

In this sense, this project asks: What work do the categories of “natural or-
der” and “market efficiency,” of “excess regulation” and “discipline,” do for
us? What do we achieve when we distribute mechanisms of market organiza-
tion into the two categories—the free and the constrained—and then judge
them on that basis? The answer I propose is that we have deployed these cate-
gories in a seemingly obvious and natural way, but that they are in fact mis-
leading and incoherent and have had detrimental consequences. First, they
naturalize and thereby mask the rules and regulations that do exist. This,
in turn, effectively keeps us from making the connection between the differ-
ent methods of organizing markets and their distributive consequences, and
from fully assessing the justice of the resulting outcomes. Second, they facili-
tate the expansion of our penal sphere in both direct and indirect ways, pre-
dominantly by resolving the paradox of limited government and mass incar-
ceration. Let me emphasize: it is not just that the categories are not useful.
They have been affirmatively detrimental. The logic of neoliberal penality has
made possible our contemporary punishment practices by fueling the belief
that the legitimate and competent space for government intervention is the
penal sphere. The logic of neoliberal penality has facilitated our punishment
practices by weakening any resistance to governmental initiatives in the penal
domain because that is where the state may legitimately, competently, and ef-
fectively govern.

This book is a prolegomenon, a necessary first step in the direction of
properly assessing modern forms of social and economic organization. Why
necessary? Because of the deafening and dominant discourse of natural order
and market efficiency. The very idea that we would use the term “free” to de-
scribe our current market system—a system that is regulated through and
through—is a testament to the work that needs to be done. It may be fair to
say that the idea of natural order has so deeply and fundamentally warped our
understanding of economic systems that it will take a lot of effort to reach the
point where we can properly assess different alternatives for the administra-
tion of markets and punishment, and dismantle our carceral state.



Beccaria on Crime and
Punishment

The place to begin is at that contested moment when the idea of natu-
ral order began to take hold in the field of public economy and allowed
cighteenth-century thinkers to separate economic exchange from the penal
sphere. One text, more than any other, galvanized the controversy: Cesare
Beccaria’s tract On Crimes and Punishments, which is surely today the most
famous eighteenth-century text on punishment. Beccaria’s short tract arrived
precisely at the moment of contestation and became, through selective read-
ings and appropriations, a mirror of what his contemporaries wanted to read
into the relationship between markets and punishment.

To the philosophes of the Encyclopédie, Beccaria’s work represented the epit-
ome of Enlightenment reasoning on punishment and a guarantee of free-
dom. To the Physiocrats, Beccaria’s writings served as the prime example of a
disciplinary paradigm of government intervention, the foil against which they
would develop their notion of natural order. Surprisingly—or perhaps not—
the struggle over Beccaria’s legacy continues to the present. Today, Chicago
School thinkers such as Gary Becker and Richard Posner appropriate Beccaria
as the founder, with Jeremy Bentham, of the economic approach to crime
and punishment, while poststructuralist thinkers like Michel Foucault inter-
pret Beccaria as the pivotal theorist of discipline and regimentation.

“Perhaps not,” I suggest, because the competition over readings, interpre-
tations, and appropriations of texts is, in truth, no different than the struggle
over the categories themselves. Finding discipline in the police des grains is
hardly different than reading discipline into Beccaria’s tract. Categorizing
those police practices under the rubric of regimentation rather than freedom,
as Fréminville would, is no different than appropriating Beccaria as the sym-
bol of discipline, or, for that matter, as the icon of Enlightenment reasoning,
or the founder of rational choice theory. Just like the categories themselves,
we deploy readings of texts to help shape, to confirm, to argue for our under-
standing of practices: to demonstrate the oppressiveness of government in-
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terventions at an earlier time—or to praise them. To highlight the liberat-
ing and emancipatory potential of free markets—or to mythologize them.
Whether we are reading Beccaria’s On Crimes and Punishments, or for that
matter Quesnay’s Tablean économique, our appropriations and readings of
texts are productive. They do a lot of work.

The competition over Beccaria’s text has been particularly productive,
allowing many generations of thinkers to mold the history of intellectual
thought and promote their views in the struggle over natural order and the
police des grains—over liberty and discipline. And gradually, over two centu-
ries, these competing appropriations of Beccaria have given way to a clear de-
marcation between the market and the penal sphere. But let’s not start at the
end. Let’s begin with the first who appropriated Beccaria, the philosophes of
the Encyclopédie, who saw in his short tract everything they wanted to see
about the Enlightenment and civilization. Truth be told, were it not for
them, neither the liberal French Physiocrats, nor the proponents of law and
economics today, would have had any material to play with. Let us begin the
story, then, with Beccaria in Paris.

Beccaria, the Philosophe

Cesare Beccaria’s short tract On Crimes and Punishments met with mixed re-
views when it first appeared in Italian in April 1764. Published anonymously
in Livorno for fear of repercussions (the tract was strongly secular and egali-
tarian), it was panned in the Parisian Gazette littéraire de ’Europe as a simple
restatement of Rousseau’s Social Contract and attacked in Italy as the work of
a “socialista” (some historians contend that this was the first use of the term
“socialist™).! But it soon caught the eye and admiration of that small circle of
French philosophes known as the Encyclopédistes. André Morellet, an abbé of
the Sorbonne, recalls in his Mémoires that it was the statesman Guillaume-
Chrétien de Lamoignon de Malesherbes who first became interested in Bec-
caria’s essay. Malesherbes had a few guests over for dinner—Turgot, at the
time intendant of Limoges; Jean le Rond d’Alembert, the philosopher and
co-editor with Denis Diderot of the Encyclopédie; Morellet; and a few oth-
ers—and, having just received Beccaria’s tract from Italy, discussed the new
work with his guests. “He was troubled by the length and obscurity of the in-
troduction, and was trying to rephrase the first sentence,” Morellet recalls.
““Try to translate this,” de Malesherbes told me. I went to his library and re-
turned with the phrase as it is today. Everyone was satisfied and pressed me to
continue. I took the book with me and published it in French six weeks
later.”?

Morellet’s recollection may have been somewhat fanciful, but his transla-
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tion, Traité des délits et des peines, was made public at the end of Decem-
ber 1765.3 In a letter to Beccaria a few days later, dated January 3, 1766,
Morellet sent the young author the compliments of Diderot and d’Alembert;
the philosopher Claude Adrien Helvétius; the naturalist Georges-Louis
Leclerc, count de Buffon; Paul-Henri Thiry, baron d’Holbach; as well as Da-
vid Hume who was at the time living in Paris—all of whom, Morellet wrote,
had read and greatly enjoyed the translation. Hume, in fact, had read both
the original and the translation in detail.* Morellet informed Beccaria that he
had also delivered a copy of the book to Rousseau, and, in that January 3 let-
ter, invited Beccaria to Paris.5 D’Alembert, Diderot, Helvétius, d’Holbach,
Malesherbes, and Morellet all wanted to meet and converse with the Italian,
who was only twenty-eight years old at the time.®

Beccaria arrived in Paris in October 1766 and in short order met them
all, as well as other notable thinkers and courtesans, such as Jean-Charles
Philibert Trudaine de Montigny, the Marquis de Chastellux, Suzanne Chur-
chod Necker (the wife of Jacques Necker, the future finance minister), and
Marie Thérése Rodet Geoffrin.” Beccaria had an abbreviated stay in Paris—
he fled Parisian society earlier than expected in December 1766, leaving
behind some skeptics—but his visit caught the attention of Voltaire, who
wrote an anonymous pamphlet commenting on and praising his work.? Vol-
taire’s “Commentaire sur le livre des délits et des peines” was printed regu-
larly as a preface to Morellet’s translation in all subsequent French editions,
propelling Beccaria’s tract to fame.?

“I am ashamed to write about these matters after what has been said by the
author of On Crimes and Punishments,” Voltaire confessed. “I should limit
myself to hope that we all and often reread this great work by this lover of hu-
manity.”10 In a letter attributed to Voltaire, dated May 30, 1768, Voltaire
thanked Beccaria “with all my heart. These sentiments are those of the entire
Europe. . . . You toil on behalf of reason and humanity, both of which have
been quashed for so long. You revive those two sisters, beaten for over six-
teen hundred years. They are finally beginning to walk and talk; but as soon
as they do, fanaticism again rears its ugly head.”!!

In a time of brutal corporal punishment, Beccaria’s tract advocated for the
abolition of the death penalty, for measured and proportional punishments,
for the end of torture, and for equal treatment regardless of nobility or
wealth—and within several years, as Franco Venturi, a leading historian of the
Italian Enlightenment, notes, “the triumph of Beccaria’s work could not
have been more complete in Parisian intellectual circles.”!? Its influence ex-
tended swiftly well beyond Europe. Beccaria’s work was lauded by the Em-
press Catherine II of Russia, who invited him to rewrite the Russian penal
code. Thomas Jefferson copied whole pages of the work into his diary and
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drew on it in his effort to abolish the death penalty.!3 John Adams was quot-
ing Beccaria’s text as early as 1770 in his defense of those implicated in the
Boston Massacre.!* In short order, Beccaria’s tract became known as the En-
lightenment text on punishment—the epitome of Enlightenment reason in
the field of crime and punishment.!5

In this reading, On Crimes and Punishments became the very symbol of
the Enlightenment—an impassioned critique of the excessively brutal, arbi-
trary, and unequal punishment practices of the seventeenth and eighteenth
centuries, and a manifesto for legal reform centered on the Enlightenment
values of lenience, rationality, justice, and the rule of law, in the tradition of
the French philosophes of the Encyclopédie. The text offers a passionate plea
against the use of judicial torture to extract confessions from the accused,
as well as to exonerate guilt; against the use of secret evidence and accu-
sations; against sentencing inequalities based on wealth and social status;
and against excessively brutal corporal punishments and the death penalty.
Beccaria closes the book with this sentence, which captures well this reading
of his tract: “In order that punishment should not be an act of violence per-
petrated by one or many upon a private citizen, it is essential that it should be
public, speedy, necessary, the minimum possible in the given circumstances,
proportionate to the crime, and determined by the law.”16

Beccaria, the Rational Action Theorist

Today, in the United States at least, Beccaria’s short tract receives a quite dif-
terent reading. On Crimes and Punishments is celebrated as the first eco-
nomic analysis of crime and Beccaria is revered as the first economist to have
applied rational choice theory to the field of crime and punishment. Beccaria
is portrayed as the first to have rigorously applied the tools and logic of eco-
nomics to criminal justice issues.

In part, this was Jeremy Bentham’s doing. Bentham traced many of his
greatest insights to Beccaria—including “the sacred truth that the greatest
happiness of the greatest number is the foundation of morals and legisla-
tion.”” As H. L. A. Hart recounts, Beccaria’s treatise was the cornerstone of
Bentham’s conception of “moral arithmetic,” which was at the heart of the
utilitarian philosophy he developed.!$

It was thus Beccaria as economist who came to the foreground in the nine-
teenth century and in the Anglo-Saxon world—which is not entirely surpris-
ing. After all, after fleeing Parisian society and returning to Milan, Beccaria
was appointed to one of only three chairs in public economy established dur-
ing the eighteenth century—the newly created Professor of Cameral Sciences
at the Palatine School in Milan, endowed and bestowed by the Holy Roman
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Empress Maria Theresa of Austria in 1768.1° Beccaria taught public economy
for two years before entering public service as an economic adviser and
civil servant for the Milanese republic.?? Joseph Schumpeter, in his magis-
terial history of economic thought, actually placed Beccaria at the fountain-
head of classical economic theory—with Adam Smith and A. R. J. Turgot.
Schumpeter in fact called Beccaria “the Italian A. Smith,” and Adam Smith
“the Scottish Beccaria.”?!

More recently, contemporary scholars of law and economics have em-
braced Beccaria as one of their own. Richard Posner traces his intellectual ge-
nealogy, in the area of penal law, specifically to Beccaria. In introducing his
economic model of criminal law in 1985, Posner writes: “The economic anal-
ysis of criminal law began on a very high plane in the eighteenth and early
nineteenth centuries with the work of Beccaria and Bentham, but its revival
in modern times dates only from 1968, when Gary Becker’s article on the
economics of crime and punishment appeared.”?? Gary Becker too, in his in-
fluential 1968 paper “Crime and Punishment: An Economic Approach,” ap-
propriates Beccaria: “Lest the reader be repelled by the apparent novelty of
an ‘economic’ framework for illegal behavior, let him recall that two impor-
tant contributors to criminology during the eighteenth and nineteenth cen-
turies, Beccaria and Bentham, explicitly applied an economic calculus. Unfor-
tunately, such an approach has lost favor during the last hundred years, and
my efforts can be viewed as a resurrection, modernization, and thereby I
hope improvement on these much earlier pioneering studies.”??

Much like Becker and Posner, Beccaria sought to extend the logic of eco-
nomic rationality to the social sphere—to the field of crime and punishment.
Beccaria believed that the logic of economics could tame and civilize society,
could guide our policies in the social domain, could determine right from
wrong, and just from unjust punishment. His project in On Crimes and Pun-
ishments was precisely to extend economic rationality to the penal sphere, so
as to achieve there what had been achieved in the field of commercial ex-
change. And so he writes in his Introduction:

We have discovered the true relations between sovereign and subjects
and between nation and nation. Commerce has been stimulated by
philosophic truths . . . and there is waged among nations a silent war by
trade, which is the most humane sort of war and more worthy of reason-
able men. Such is the progress we owe to the present enlightened cen-
tury. But there are very few who have scrutinized and fought against the
savagery and the disorderliness of the procedures of criminal justice, a
part of legislation which is so prominent and so neglected in almost the
whole of Europe.2*
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That was precisely the goal that Cesare Beccaria set for himself: to impose
economic rationality on the barbaric sphere of punishment; to civilize and
tame punishment the way that commerce had tamed man; to harmonize the
economic and penal spheres.

In this reading, Beccaria is one of the first rational choice theorists of crime
and punishment and his writings are premised on the very idea that men are
self-interested pursuers of pleasure. It is a reading that emphasizes Beccaria’s
contention that “every man makes himself the centre of all the world’s af-
> and that “pleasure and pain are the motive forces of all sentient be-
ings.”?% According to this view, Beccaria’s central thesis was simple: if we
could understand homo @comomicus as a rational calculating individual, we
could apply a very similar model to understand bomo scelestus in the larger so-

fairs,’

cial realm.2¢

Beccaria developed theories of marginal deterrence that later became a cor-
nerstone of Becker and Posner’s economic model of crime. “If an equal pun-
ishment is laid down for two crimes which damage society equally, men
will not have a stronger deterrent against committing the greater crime if
they find it more advantageous to do so,” Beccaria wrote, prefacing later
economic analysis of criminal law.?” Beccaria set forth a number of other
rules that strongly influenced Bentham and other utilitarian theorists. For in-
stance, Beccaria suggested in his work that the certainty of punishment is
more important than the harshness of the punishment; that the harsher the
punishment, the more likely the criminal will commit more crimes to avoid it;
and that an attempt should be punished less severely than a completed crime
in order to give an incentive to the culprit not to complete the crime—again,
a notion of marginal deterrence that was highly influential on subsequent
theorists.?8

As in Bentham, the right to punish for Beccaria was a necessary evil: an evil,
in that punishment is necessarily tyrannous and thus bad; but necessary, in
the sense that it is the only way to restrain men. Consequently, “any punish-
ment that goes beyond the need to preserve this bond is unjust by its very
nature.”? Given that punishment is viewed as an evil and that the harm of
crime is the harm to social welfare, the purpose of punishment becomes sim-
ply the prevention of future similar acts. The purpose of punishment is not
to look backward, Beccaria emphasized—foreshadowing English utilitarian-
ism. It will not undo a crime already committed. “The wailings of a wretch,”
Beccaria wrote, cannot “undo what has been done and turn back the
clock.”3% The purpose of punishment to Beccaria was “nothing other than to
prevent the offender from doing fresh harm to his fellows and to deter others
from doing likewise.”3! And insofar as punishment was an evil, there were
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limiting pressures on its application. Anything more than necessary, Beccaria
maintained, was “superfluous and, therefore, tyrannous.”3?

Beccaria was an early proponent of the idea that pleasure and pain are the
metrics and motives of human action. “The proximate and efficient cause of
actions is the flight from pain, their final cause is the love of pleasure.”3? The
notion of maximizing social welfare was central to Beccaria’s work.3 In this
regard, Beccaria drew heavily on the work of his compatriot and close col-
league Pietro Verri, who articulated in his Meditazioni sulln felicita (Medita-
tions on happiness), published a year earlier in 1763, the keystone to their
new philosophical approach: happiness.?® “The end of the social pact,” Verri
wrote in 1763, “is the well-being of each of the individuals who join together
to form society, who do so in order that this well-being becomes absorbed
into the public happiness or rather the greatest possible happiness distributed
with the greatest equality possible.”3¢

Beccaria wrote, in the very introductory pages of his short tract, that the
litmus test of state intervention should be whether “they conduce to the
greatest happiness shaved amony the greater number.”? In this passage, Bec-
caria endorsed a utilitarian framework that sought to maximize not just so-
cial welfare, but more specifically the equal distribution of social welfare. Bec-
caria’s—and Verri’s—conception of welfare, in this sense, was somewhat
unique in its emphasis on equality.3® Similarly, in his Reflections, Beccaria
wrote of achieving as a goal “the greatest possible happiness divided among
the greatest number.”% Societies that approximate this are “social,” Beccaria
wrote, and those that are farthest away are “savage.”® This definition of so-
cial welfare, which emphasized equality, differed from that of other liberal
economists, including Bentham.

Beccaria, the Cameralist

But there were—at least in the eyes of some—even greater differences that
set Beccaria apart from his contemporary liberal economists, and for that
matter from later members of the law-and-economics movement. The eco-
nomic rationality that Beccaria intended to impose in the punishment field, it
seemed, was not the self-regulated and self-adjusting market system with its
natural efficiency. It was instead, at least on one reading, the economic logic
of minute governmental administration of every aspect of economics and ex-
change. It was the economic model of “police” typified by the police des
grains. Beccaria’s idea of “the progress we owe to the present enlightened
century” was not the liberalization of trade, but rather the intense adminis-
tration of markets and commerce.
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Beccaria is one of those remarkable authors whose writings form the key-
stone of important intellectual traditions, and yet who is actually little read,
especially in the United States. Most of his economic writings have never
been translated into English, nor even into French. Though his ideas cap-
tured the spirit of a time, his actual economic texts remain buried, occasion-
ally collected in Italian editions that are not widely distributed.*! The full
flavor of his economics, it turns out, may have escaped his modern disciples.

It did not escape the early French economists, however, especially Pierre
Samuel Du Pont de Nemours, the lifelong disciple and principal publicist of
Frangois Quesnay and the Physiocrats.#? In Du Pont’s eyes, Beccaria was an-
chored in an earlier tradition of cameralist public economy, a connection that
presented a serious stumbling block for Du Pont and his French economist
colleagues. Like Becker and Posner, Du Pont recognized the importance of
Beccaria; but unlike them, he saw in Beccaria all the faults of the government
interventionist and so was scathing in his critique.

Beccaria, it seems, had not met Du Pont or Frangois Quesnay during his
visit to Paris in 1766—in fact, it is not clear whether Beccaria was exposed at
all to Physiocratic thought while there. Those who surrounded him and re-
ceived him in Paris were primarily in the circle of philosophes—d’Alembert,
Diderot, Morellet, d’Holbach, and Malesherbes. Beccaria attended the sa-
lons of Mme. Necker and Mme. Geoffrin, and therefore, in all likelihood,
did not cross paths with Quesnay or the Physiocrats.#® The Physiocrats fre-
quented different salons—those of Louise Elisabeth de La Rochefoucauld
and Madame Suard.**

From Beccaria’s correspondence, it appears that he first came to the atten-
tion of the Physiocrats in 1769 as a result of the publication in Italy of his in-
augural lecture delivered in Milan on January 9 of that year; the chevalier
Louis Claude Bigot de Sainte Croix, secretary to the French embassy in Turin
and a disciple of Quesnay, initiated contact with Beccaria in March 1769 and
offered to translate the inaugural lecture into French.# Du Pont de Nemours
first corresponded with Beccaria in 1770, and in his letters, there is every
indication that Beccaria had not been exposed to the Physiocrats during his
stay in Paris.*¢ The French économistes seem to have engaged Beccaria much
later, through entirely different channels than the phzlosophes*” (Incidentally,
Beccaria also would not have physically met Turgot, or for that matter Adam
Smith, during his short stay in Paris because the dates of his visit did not over-
lap with their passages through the city.)*

As editor-in-chief of the review Ephémérides du citoyen, the organ of the
Physiocrats, Du Pont proudly announced Beccaria’s appointment to one of
the first chairs in political economy in the third volume of the journal, pub-
lished in 1769.4° Yet although Du Pont praised Beccaria for being one of the
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first recognized economists, he used the announcement to underscore deep
differences between Beccaria and the Physiocrats—differences that could be
traced to Beccaria’s earlier tract, On Crimes and Punishments.>® Du Pont fo-
cused his critique primarily on the question of the right to property, suggest-
ing that Beccaria had not properly recognized the importance of that right:
“The right to property,” Du Pont emphasized, “is not a terrible right,” and,
he added, “contraband is not a theft on the Treasury.”>!

Beccaria had included a chapter on contraband in his little tract, where
he had advocated severe punishment, including the galleys, for smuggling.
“Such a crime deserves a fairly heavy punishment,” Beccaria wrote, “even up
to imprisonment or penal servitude.”s2 In the case of a tobacco smuggler, for
instance, Beccaria prescribed a prison regime including “toil and exertion in
the excise service which [the smuggler] wished to defraud.”5® Du Pont’s re-
action in the Ephémérideswas visceral and it centered on the notion of private
property. To Du Pont, the real criminals are not those who smuggle contra-
band, but those who regulate commerce: “If there is, then, a true offense that
deserves prison and penal servitude, it’s not that of the smugglers, but that of
the Regulators who have proposed and still propose, who have compelled
and still compel the adoption of royal edicts that hamper trade, of fiscal inqui-
sitions, and of monopolistic threats to the natural rights of citizens, to their
property, to their civil liberty, deterring useful work, and as fearsome for pub-
lic as for private wealth.”5*

A few months later, Du Pont published a translation of Beccaria’s inaugu-
ral lecture in the Ephémérides, but annotated the text heavily in the margins.5
His disagreement, in passages, is sharp—at times vitriolic. Du Pont began by
criticizing Beccaria’s method, which, he suggested, starts with the particular
instead of with general principles and first truths. The wrong method, Du
Pont declared, “led M. de Beccaria astray” and made him “take very thin
consequences for general principles, and very dangerous errors for general
truths.”% Du Pont hoped that, with some guidance, the young Italian econ-
omist “would change considerably his opinions on very many points.”%”

Du Pont was extremely critical of Beccaria’s other proposals as well. In his
lecture, Beccaria had advocated placing tariffs and charges on the importa-
tion of value-added products and on the exportation of primary resources.
Du Pont took issue: “It is distressing to hear again these alleged maxims that
have caused so much harm, especially from a Philosopher, from an illustrious
Professor, charged by the state to refute political errors and to substitute
them with the knowledge of useful truths.”>® Du Pont dedicated eight long
pages to disparaging Beccaria and his policy proposals, suggesting that they
inevitably would lead to an impoverished nation that manufactures nothing
but luxury goods, and then concluded, “We have already said enough per-
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haps to show a Philosopher as shrewd as M. le Marquis de Beccaria that trying
to make a People more industrial than liberty and instruction would lead
them, amounts to a completely wrongheaded understanding of politics.”>

Du Pont also attacked Beccaria for suggesting, in On Crimes and Pun-
ishments, that merchants who engage in evasive measures such as smug-
gling contraband should be sent “aux galéres™—to the galleys—and com-
posed a lengthy monologue by one hypothetical such merchant, whom he
named “Galérien,” that protested his fate and lauded liberty of commerce
and the pursuit of self-interest.®® In his inaugural lecture, Beccaria had
praised Colbert—the enemy of free trade—and traced the history of eco-
nomics to Vauban, Montesquieu, Hume, Genovesi, and a few others, but he
left out entirely the Physiocrats. This too caught Du Pont’s ire.6!

For Du Pont, Beccaria was a threatening influence and promoted a mark-
edly different brand of economics. Instead of opposing commercial regula-
tion and the penal sphere—as the Physiocrats had done—Beccaria sought to
integrate and harmonize the two: to regulate the penal sphere in the image of
economic administration; to infuse the penal with that logic of regulated
competition “which is the most humane sort of war and more worthy of
reasonable men”; and to inject the criminal sanction within the economic
domain; in sum, to simultaneously penalize and economize both fields.?
Beccaria’s position embraced, at its heart, both intense administration and a
notion of liberty, which was anathema to Du Pont.

Du Pont was on to something—something that only a careful reader of
Beccaria’s other texts, largely unknown today, could discover.
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Beccaria published two texts in 1764. The one on crime and punishment is
known today around the world. The other is practically forgotten. It has
never been translated into English and was not translated into French until
2001. It appeared originally on October 20 as a short article in volume 15 of
1l Caffé—the journal that Beccaria and others, including most notably the
brothers Alessandro and Pietro Verri, were publishing in the image of the
Spectator and in the shadow of the Encyclopédie. The article, “Tentativo
analitico su i contraband” (A sketch of a formal model on the question of
contraband) set forth, with the use of mathematical equations and simple al-
gebra, the expected relationship between the rate of tariffs and the amount of
potential contraband.

If the article is remembered today, it is only for its method—for the use of
mathematical equations to resolve an economic question at such an early
date. Joseph Schumpeter, in his magisterial review of economic thought, rec-
ognized only three precursors to modern econometrics: Daniel Bernoulli for
a 1731 article on probabilities; Achille Nicolas Isnard for a treatise in 1781;
and Beccaria for this article published in 1764.! The substantive intervention
in Beccaria’s short article, however, has been largely ignored by history.

To our detriment. The short article reveals a lot about Beccaria’s economic
agenda and his vision of the penal sphere. Beccaria’s endeavor, in his 1764 ar-
ticle, was to figure out the amount of potential contraband that a merchant
had to smuggle in order for the merchant to come out even—to retain the
same amount of capital as he originally had in his merchandise—given the
different tariff rates imposed by the sovereign authorities and given that he
would likely lose some of his contraband. At the same time, Beccaria was try-
ing to figure out, for the sovereign, how to fix the tariff at the most advanta-
geous level to maximize the return to the treasury. “We are trying to deter-
mine how much a merchant ought to defraud the king’s right, in terms of the
value of any given commodity, such that, even if he loses the rest, he ends up
with the same amount of capital as before thanks to the profit from smug-
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gling.”? In order to resolve this question, Beccaria went through a sequence
of algebraic equations and drew from them a general theorem—perhaps fan-
ciful, but sounding very scientific: “Given equal spatial capacity, a steady sur-
veillance, and maximum industriousness by the merchants, the nésus to offset
the tariff with the contraband will be equal to the square of the value of the
merchandise, divided by the sum of that value and the tariff.”3

This research, Beccaria added, should help the authorities set tariffs at the
optimal level in order to maximize the prince’s revenues and balance trade.
“Determining such values in a general sense can elucidate how to design a
tariff,” Beccaria claimed.* And he concluded from his study: “The advantage
of this research, for the drafter of tariffs, will be to know how much smug-
gling to expect from the merchants even after a certain number of seizures.”?

Clearly—at least, in this text—Beccaria was not in the business of eliminat-
ing government tariffs, but rather of mathematically calculating the optimal
rate of taxation in order to maximize the sovereign’s revenue. This sounded
in cameralism—the economics of how to maximize the prince’s wealth.
Beccaria was demonstrating how to use mathematics to advance the cameral
economic sciences, using as his example how best to set a trade tariff. The
advantage of his discovery, Beccaria asserted, falls to the “constructor of
tariffs”—the administrators who are charged with devising proper tariffs.c
Beccaria saw himself in the role of adviser to the prince with respect to the
setting of taxes and charges on commerce. And he was not yet even working
for the Milanese republic; in fact, he would not become a civil servant for an-
other seven years. He was a young intellectual—yet he viewed himself and
identified as the prince’s counselor, one whose job was to figure out how best
to maximize the sovereign’s revenues through taxation. This is indeed far
from the approach of Fran¢ois Quesnay—or, for that matter, the later Adam
Smith.

What is equally remarkable about Beccaria’s youthful intervention is his
underlying conception of deviance and criminality: Beccaria assumed that ev-
eryone engages in criminal activity—especially merchants—and will continue
to engage in criminal activity despite sovereign enforcement of the penal
code. Merchants adjust their level of criminal activity—the amount of contra-
band—in order to maximize their revenue. Beccaria formalized the relation-
ship between deviance, enforcement, and tariffs, but at the end of the day, the
merchants are still engaged in illegal behavior. This is not a story of minor
vices, such as self-interest or greed, promoting the public good. This is not
Mandeville’s story of private vices and public virtues. Instead, it is a story of
widespread criminal behavior that is tolerated—in fact, that is both mini-
mized and maximized to increase the sovereign’s wealth—but tolerated be-
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cause it is viewed as entirely inevitable. The merchant is considered an incor-
rigible white-collar criminal—not merely a self-interested rational actor.”

Beccaria’s Elements of Public Economy

These early tariff writings have largely been ignored or forgotten outside of
Italy—they were never translated into English, and only recently were they
translated into French. In fact, Beccaria’s economic writings have largely
been ignored in the Anglo-Saxon world. As Peter Groenewegen, a historian
of eighteenth-century economics, suggests, “Beccaria has been almost totally
ignored in the histories of economics,” with the notable exception, naturally,
of Joseph Schumpeter.® Beccaria the cameral economist has been lost and for-
gotten, buried under the more palatable reading of Beccaria the Enlighten-
ment philosopher of measured punishment or Beccaria the rational choice
economist.

But Beccaria’s writings as a cameral economist offer a very different picture
of his views on punishment—a third reading as it were. In this expanded con-
text, those punishment writings formed only one part of his larger, fully inte-
grated theory of public economy—a more unified, coherent, and systemic
view of regulating commerce within which punishment was to operate and
according to which punishment theory was modeled.

Beccaria’s lectures and writings in public economy mostly have come down
to us as fragments. His inaugural lecture, “A Discourse on Public (Economy
and Commerce,” delivered on January 9, 1769, when he assumed his chair as
professor of cameral sciences at the Palatine School of Milan, was immedi-
ately translated into English and published in London in 1769, as well as
translated into French and immediately published—as we saw earlier—in the
Ephémérides. The lecture notes from Beccaria’s course in public economy,
written during the period 1771 to 1772, were published posthumously in
Italian in 1804 under the title “Elementi di economia pubblica” (Elements
of public economy), though the notes were never translated into English,
or French for that matter. Then there are numerous economic and com-
merce reports that Beccaria wrote for the Milanese government, for which he
worked as a lifelong civil servant after his two years in academia.? None of
those memoranda have made it to the English world.

Beccaria’s lectures on public economy were divided into five major sec-
tions: agriculture, arts and manufacturing, commerce, finance, and police—
with an introductory part that set out the outline and general principles. The
final section, titled “Of Police,” formed an integral part of his lectures on
public economy—it represented an entire section alongside commerce and
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finance, and it covered both policing and taxation. It should come as no sur-
prise, then, that Pasquale Pasquino translated Beccaria’s appointment at the
Palatine School as “chair of political economy and science of the police.”!?

Beccaria understood the science of public economy to include, at its very
core, the science of the police. By a curious twist of fate, however, Beccaria’s
lecture notes on “police”—as well as those on taxation and public finance—
are missing. The Elementi that have come down to us today contain parts
1, 2, 3, and 4—but go no further. The lectures on “police” have never
been found, an accident of history that has proven strangely productive
and come to distort our reading of Beccaria’s writings on punishment. Nev-
ertheless, despite the absence of the lecture notes, it is possible to piece to-
gether a cameralist reading of Beccaria’s theory of police from his other eco-
nomic writings and from his political and historical situation in the Milanese
republic.

Beccaria and his closest intellectual allies, the brothers Pietro and Ales-
sandro Verri, positioned themselves politically against the traditional, ecclesi-
astical power structure of their aristocratic Lombard parents and in favor of
reforms, some of which they helped introduce on behalf of the Austrian
Habsburg Empire. The Verris and Beccaria endorsed systemic change aimed
at a more organized and centralized economic power; greater government
intervention as a way to increase state revenues; and more formal legal struc-
tures and regulatory mechanisms. “Like Verri,” Richard Bellamy explained,
Beccaria set as his aim “the substitution of the existing irregular, particularist
and custom-bound legal system, based on hereditary rights and the personal
rule of the monarch and nobility, by a regular centralized and rational system
of justice that was equal for all and grounded in the rule of law.”1!

The key words here are centralized and rational. In this view, the history
and development of public economy reflects a trajectory from chaotic self-
interest and overly passionate desire first to modes of cooperation and con-
formity, to the common good, and ultimately to centralized rational gover-
nance—that is, to a form of enlightened despotism. The end of economic
science is the centralization of power in the hands of a sovereign state pursu-
ing rational policies intended to increase its overall wealth. Public economy
becomes a state-centric discipline in which the analysis centers on the “riches
of the states” and on the “economic aims of the state”—not simply the
wealth of the nation.!? The ultimate objective is for the state, through its en-
lightened leaders, to formulate policy to enrich the state. By means of cen-
tralization and rationalization, Beccaria espoused a form of enlightened des-
potism. In his Reflections, fragments of a projected work on the Ripulimento
delle nazioni, Beccaria wrote: “The ruler and governor is required to know
what is advantageous to his people and how to secure it for them, and to have
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a desire to do so. The people are vequived simply not to obstruct by their opinions
or habits the true benefits they ave offeved nor the true means employed to vender
them happy.”13

“Not to obstruct”—that was all that was required, according to Beccaria.
But notice that the people were the ones who simply had to refrain from
obstructing. The people, not the soverecign. How different this was from
Frangois Quesnay, who famously told the King of France, Louis XV, that all
Louis XV had to do to improve the economy was nothing—he just had to
avoid obstructing the natural order. According to Beccaria, this model of
centralized administration would bring about “a new and happy order of
things.”!4

Notice too how, according to this vision, order is the product of law and
rationality. Orderliness is not the product of spontaneous equilibrium, it is
not the default condition that characterizes the state of nature, it does not
govern in the absence of state intervention. Rather, orderliness is the prod-
uct of centralized and rational power. Beccaria’s model was France under
the centralized royal administration of Louis XIV and his principal adviser,
Colbert: “Louis XIV and Colbert raised up France, invigorating every type of
industry and all the fine arts almost at a stroke; the arts of luxury and of peace
were wonderfully nourished and encouraged in the midst of ambitious enter-
prises of conquest,” Beccaria exclaimed.!® Again, this view is very different
from that of Du Pont de Nemours and the Physiocrats. For Beccaria, the
concepts of order and rationality were mapped onto the enlightened law-
giver.16

In fact, according to Beccaria, it was precisely private interests that
stumped economic growth and science. The advancement of public economy
had been impeded, Beccaria wrote, by “resistance put up by private interests
and the fantastic illusions of prejudice and error.”'” Rather than leading to
ordered equilibrium, private interests held back the progress of reason and
economic knowledge. In this view, the task of public economy was to mold
self-interest so as to make it conform to the larger interests of society. If
the economy were to rein in self-interest—civilize it, socialize it—it would re-
vitalize the individual’s sense of common purpose and patriotism, or, as
Beccaria put it, it would “unite the individual’s own utility with that of the
public.”!8 Here too Beccaria’s view is not that of private vices and public vir-
tues; it is instead a story of molding and tampering this self-interest in order
to shape a more public-minded individual.

The task of public economy was to mold individuals into more reciprocal
and public-minded actors, to diminish self-interest, to correct human foibles.
Men needed to be trained, disciplined, made rational in a public-minded way.
Left to their own devices, men were weak, biased, and lazy—and these traits
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needed to be corrected. “It is characteristic of human beings to throw them-
selves blindly into their present and immediate concerns, neglecting the fu-
ture,” Beccaria declared in his inaugural lecture; “they wish to do much, but
with the least possible effort; they are stimulated and regulated by certainty,
as much of good as of evil, and are disheartened by arbitrariness and uncer-
tainty.”1?

Beccaria characterized these human weaknesses as “the universal bias of
human nature,” but suggested that they could be remedied or corrected by
means of proper government intervention, specifically by creating obstacles
to nonproductive behaviors. The model, for Beccaria, was price regulation:
manipulating the price in this case of behaviors (rather than commodities) in
order to channel human action. The universal bias of human nature, Beccaria
claimed, “is much more securely regulated by obstacles than by prohibi-
tions.”?% In other words, increasing the price for socially unacceptable behav-
iors, whether inside or outside the market, is far more effective than prohibi-
tion. Beccaria also advocated training “young men” to think in a rational,
calculating way—finding ways to “habituate them to that spirit of calcula-
tion.”?!

These views on human nature translated, at the macroeconomic level,
into mercantilist policies. Beccaria embraced, in his inaugural lecture, “four
principle means of promoting trade”: “concurrence in the price of things,
aconomy in the price of labour, cheapness of carriage, and low interest of
money.”?? The expression “concurrence in the price of things” was a term of
art that originated with the Scholastics and with the idea of a “just price”—a
price determined by “common estimation.”?3

Not surprisingly, Du Pont de Nemours argued in the margins of the
French translation of the inaugural lecture published in the Ephémérides that
this first principle was both misguided and semantically meaningless. The no-
tion of competition between merchants and vendors naturally made sense to
Du Pont, but not “concurrence in the price of things.” “One simply can-
not employ the latter expression,” Du Pont stated emphatically. “It has no
basis in language and has no meaning at all.”?* One meaning, though, does
emerge when the idea is juxtaposed with the other trade principles that
Beccaria espoused—keeping down the price of labor, subsidizing transporta-
tion costs, and maintaining low rates of interest on credit—as well as with
policies that Beccaria proposed to encourage industrial production, namely,
increasing duties and tariffs on the export of raw materials and on the import
of manufactured goods, and inversely, easing duties on the import of raw ma-
terials and the export of manufactured goods.?? These policy proposals—
flagged by Du Pont—trace back to the cameral sciences, not forward to lib-
eral thought.
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“Of Police”

This reading of Beccaria corresponds closely to the notion of “police” that
formed part of public economy. In the eighteenth century, the term “police”
was predominantly used to signify “governing” or “administration.”?¢ In
Germany, by the eighteenth century the term polizes had become synony-
mous with the notion of welfare; in France, it had become synonymous with
administration, with the internal management of a city or region. This is re-
flected, for instance, in the written records of the Parlement de Paris. The
Parlement used the term “réglement de police générale” as a way to discuss
an administrative regulation, as in the following passage from a remonstrance
dated June 19, 1718: “We have learned from our fathers that any law that
contains a general police regulation [ un réglement de police générale] for the
entire kingdom should be registered at Parliament and it is in this first tribu-
nal of the king’s justice that it is published.”?” The use of the term “police”
here signified what one might call today, in broad terms, “an administrative
rule or policy,” although typically the term “police” was limited to the subdi-
visions of the French state. The term “government,” in contrast, would more
likely have encompassed the administration of the entire French state—as
one can see well in the early sections of Delamare’s Traité de ln police.?s

In his lectures titled Security, Territory, Population, Michel Foucault traced
the notion of “police” to the seventeenth century and the emerging concept
of preserving the state in good order: “Police will be the calculation and tech-
nique that will make it possible to establish a mobile, yet stable and control-
lable relationship between the state’s internal order and the development
of its forces.”?” This notion of stability is reflected in the writings of Johann
von Justi, one of the leading German theorists of what was known as Polizei-
wissenschaft, or the science of police, the “laws and regulation that concern
the interior of a state and which endeavor to strengthen and increase the
power of this state and make good use of its forces.”?® Along these lines,
the focus of policing was on ensuring reproduction and the abundance of the
population, bon marché and the abundance of food and provisions, well-
being and the health and safety of the citizens, the orderly professions and
proper circulation of goods and traffic—which amounts to practically all so-
cial order.3! As Foucault remarked, “ce dont la police s’occupe, au fond, c’est
la société.”3?

Alongside this meaning of “police,” there were also the exacting, more
practical responsibilities catalogued in the various police manuals of the eigh-
teenth century. Most ancien régime commentators followed Delamare in di-
viding the business of the police into eleven categories spanning such areas of
human activity as religion, customs (in taverns and public baths, and con-
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cerning gambling or excessive drinking), health, subsistence (activities re-
lated to the markets and the provision of goods), roads, rivers and streets,
public order and tranquility, sciences and liberal arts (the work of doctors,
surgeons, and apothecaries, as well as of printing establishments and librar-
ies), as well as commerce, manufacturing, and mechanical arts (including the
activities of guilds, servants, domestic workers, laborers, and indigents).3?
Beccaria specifically addressed some of these functions in his text, including
specific measures to deter public disorder such as “street-lighting at public
expense, the posting of guards in the various districts of the city, sober and
moral sermons delivered in the silence and sacred peace of churches pro-
tected by public authorities, and homilies in defence of public and private in-
terests in the nation’s councils, in parliaments or wherever the majesty of the
sovereign power resides.”?* As Beccaria explained in his tract, “These make
up one of the main branches of the care of the magistrate, which the French
call police.”%

In its concrete manifestation, the function of the police was institutional-
ized in Paris in March 1667 with the creation of the police lieutenant at the
Paris Chatelet, who effectively took over the policing responsibilities from
the provost of Paris. In the ancien régime, the police had both the executive
function of policing and arrest, and the judicial function of condemning and
sentencing (la police judicinire). The edict creating the lieutenancy defined
the role of the police as, first, to ensure public order; second, to provide an
abundance of necessities; and third, to maintain the condition and well-being
of all residents.3¢ The actual list of enumerated duties, though, was extensive
and ranged from overseeing the cleaning of streets to supervising publishing,
printing, and bookselling.?” During the ancien régime, the police chamber of
Paris was organized into five different subdivisions that covered a wide swath
of society, including not only the provision of food for Parisians and the light-
ing and cleaning of the city’s streets, but also the oversight of everything
from wet nurses to “Jews,” lotteries, guilds, hotels, and “foreigners.”38

The different connotations of “police” tend to blend into each other,
though it is important to maintain the distinction that Pasquale Pasquino
emphasized between a conception of positive police powers—concerned with
promoting happiness, the public good, and order—and the more familiar
idea of the police that developed at the turn of the nineteenth century,
according to which the police are concerned with the task of averting crime
and reducing future danger. The task of policing in the first sense—in the
sense of public economy—specifically aimed at “maintaining and augmenting
the happiness of the citizens omnium et singularum, of all and of each.”?®
Pasquino unearthed numerous treatises that address this function of “police”
as public economy, and the titles are striking to our modern eyes precisely be-
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cause of their juxtaposition of the terms “science,” “police,” and “finance.”
Joseph von Sonnenfels’s Foundations of the Science of Police, Commerce and
Finance, published in 1765, is a good illustration. Pasquino in fact discovered
a bibliography that contained 3,215 titles under the caption “science of po-
lice in the strict sense” for German-speaking regions during the seventeenth
and eighteenth centuries alone.*

These German sources correspond to the conception of policing that
Adam Smith discussed in his Glasgow lectures. Under the rubric “police,”
Smith discussed the entire field of public economy—or what would later
make up his writings on The Wealth of Nations. Edwin Cannan, the noted his-
torian of economics and editor of the Wealth of Nations, remarked on Smith’s
surprising nomenclature. “To ‘consider the opulence of a state” under the
head of ‘police’ seems at first sight a little strange,” he observed.*! Cannan
meticulously compared the Glasgow lectures with The Wealth of Nations and
remarked on how closely related the two texts are.#? The use of the term “po-
lice” gets “dropped,” according to Cannan, because it is “not sufficiently in-
dicating the subject.”#? But only to our modern eyes, truly. This conception
of public economy as “police” was precisely how Beccaria, the cameralist, un-
derstood his own economics—and it was reflected best in the rules and regu-
lations surrounding the Parisian markets.

Eighteenth-Century Police des Grains

The rules of policing are set forth in numbing detail in the police manuals of
the early to mid-eighteenth century. Delamare’s Traité, Fréminville’s Dic-
tionnaire, Duchesne’s Code de la police, Jacques-Antoine Sallé’s Traité and
his Esprit des ordonnances, Nicolas des Essarts’s Dictionnaire universel de po-
lice—these manuals catalogued and alphabetized, listed and reprinted the
rules and regulations surrounding commerce and exchange. Although their
authors most often favored the liberalization of trade, the manuals belabored
the same regimentation of ordinances, and at every possible occasion under-
scored the convictions and judgments that accompanied these regulations.
Wherever possible, the manuals would reproduce, in full, with all the accom-
panying pomp, circumstance, and signature lines, the fines that were meted
out by the police lieutenant. Detail and repetition—numbing detail and te-
dious repetition—are often powerful mnemonic devices. They can also serve
a political objective. Here, it seemed, the catalogues rendered the police des
grains all the more oppressive.

First and foremost, the police des grains prohibited the sale of grain any-
where other than at the markets, balles, and ports. This prohibition had an-
cient customary roots in a series of ordinances running from the customs of
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Beauvais in 1238, through two edicts of Philippe-le-Bel in 1304 and 1305,
to the laws of Frangois I, the royal ordinances of 1567 and 1577, and the Par-
liamentary Act of 1662.# A whole set of subsidiary regulations then orga-
nized the marketplace. Some ordinances prohibited selling by sample and re-
quired cultivators to bring all their goods to the marketplace; other rules
fixed the hours of markets, the order of sale, and the provision of stalls. There
were rules about who could buy first at market.*s Sellers and bakers were ex-
pected to maintain their stalls, be present at the market, and supply sufficient
sustenance.*¢ Sellers could not employ middlemen, though they could use
their wives, children, or domestic servants.#” And, whatever the weather, they
or their proxy had to man their stalls.*8 Bakers could only transport the grain
they purchased over land, not by waterway.*® It was also strictly forbidden for
millers to buy flour for resale or as a baker’s agent.>® Seditious words that
might cause a panic or scarcity or might contribute to increased prices were
also prohibited.?! There were also, naturally, strict rules about weights and
measures intended to protect the consumer from fraud by merchants and
innkeepers.5?

There were some more colorful rules, like the ones prohibiting merchants
from bringing their grain into the taverns, or prohibiting carters and trans-
porters from taking their dogs (“mastiffs”) with them into the markets.53 Still
other rules prohibited the young from dancing on the day of the market: “It
is strictly prohibited for young people to organize dances, called Baladoires,
on market or fair days,” Fréminville explained. “Dancing, according to Saint
Thomas and Saint Ambrose, is the partner of sensuality and immodesty;
deliciarum comes atque luxuria saltatio.”>* No selling in taverns, no danc-
ing—these were, indeed, the more colorful regulations, but they all fit in the
larger framework of limiting wholesale practices.

A second cluster of regulations affected the stock of grain and the timing of
sales. Cultivators were required to sell their grains within two years of har-
vest—another proscription that had ancient roots (Afanassiev traced the prac-
tice to as early as 1577).55 If the seller did not sell at market, he could “en-
trust the safe storage of his merchandise to the officers of the market and wait
for the next market. However, if he did not sell his merchandise in the course
of the next two consecutive markets, he was obliged to dispose of it during
the third at a reduced price.”>¢ Parisian bakers and merchants were required
to buy their grain outside a certain perimeter of Paris—at first eight Zewes,
and then ten.” This limitation on the sale of grain around Paris stayed in ef-
fect—with some back and forth—throughout the eighteenth century until
the reforms of Turgot.58

A third category of rules set out the institutional mechanisms to ensure
an effective police. The price of grain at market had to be recorded by a
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“greffier,” and attested to by the merchants. The greffiers had to make a re-
port and keep a register where they recorded the price of all the different
grains and qualities, and had to have those registers signed by the justice of
the peace.’® The measuring instruments of grain merchants in the markets
had to be verified and checked by the “procureur fiscal.” There were also
“officiers de marché”—officers of the markets—who were charged with over-
seeing the payment of dues by the sellers in the marketplace, dues that were
based on the quantity of commodities sold. In addition to the measurers,
there were other officers of the market known as “porteurs jurés” who would
do most of the heavy lifting. Whereas the measurer measured the grain and
verified its quality, the porters would carry, pour, empty, and so on, the sacks
of grain. They had a monopoly on the discharge of grains and their transport;
in addition they were charged with keeping any grains that were not sold at
market.®® Their office too traced back to the Middle Ages, though Turgot
eliminated it in 1776.6!

There were additional sets of rules for bakers, merchants, and other trades-
people. Fréminville dedicated twelve pages of his Dictionnaire de la police to
“boulangers,”
must oversee continually, especially with regard to the making of bread,
which is the principal food of mankind: he should carefully pay close atten-
tion that the bread is of good quality and properly baked, and of the proper
weight; [and should ensure] that the grain is properly milled, that both white
and brown bread is made, that the bran is weighed; he should set a reserve
price, set aside some leavened dough to start the next batch, and then calcu-
late the price of everything, and total it up.”¢?

Similarly, there were rules concerning merchants. In smaller markets, the
cultivators could sell their grain themselves, but in the city markets, the com-
merce of grain was conducted by grain merchants and the rights and duties of
these merchants were set forth in the royal ordinances. They essentially had
to be licensed by the government and entry was restricted. “No laborers,
‘gentilshommes,” or officers associated with the commerce of grains could be
a grain merchant; no officers of the market, nor any miller, nor baker could
practice the commerce of grain.”¢?

noting that “bakers practice a trade that the Fiscal Procurer

Beccaria’s On Crimes and Punishments

When Beccaria lauds the developments in commerce as the civilizing force of
modernity in the opening passages of On Crimes and Punishments, it is to
these minute regulations of the market that he was referring—or at least, to
his imagination of how these regulations were practiced. His model was that
of public economy, and his innovation was to extend this rationality to the
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penal sphere. Beccaria’s intervention, in the field of crime and punishment,
was precisely to apply the idea of the regulated market to punishment prac-
tices: to “administer” punishment in order to make punishments propor-
tional and logical—just like the police des grains.

This objective is reflected in his emphasis on proportionality. There were to
be no exceptional punishments meted out. Everything was supposed to be
rational, graduated, measured. In fact, according to Beccaria’s view, it is pre-
cisely the proportionality between the severity of the crime and the severity of
the punishment that reflects the level of civilization and humanity of a coun-
try. “If there were an exact and universal scale of crimes and punishments,”
Beccaria wrote, “we should have an approximate and common measure of
the gradations of tyranny and liberty, and of the basic humanity and evil of
the different nations.”®* Rational and proportional punishment is what en-
sured liberty.

The universe of crime and punishment mirrored perfectly Beccaria’s un-
derstanding of public economy. Both were grounded on the notion that ra-
tional, self-interested men naturally tend to violate social norms and law.
“Each individual,” Beccaria declared in the opening chapter, “is always seek-
ing to extract from the repository not only his own due but also the portions
which are owing to others.”% This “despotic spirit of every man,” Beccaria
explained, tends to “resubmerg[e] society’s laws into the ancient chaos.”%
Beccaria continued: “The common run of men do not accept stable princi-
ples of conduct. . . . Neither eloquence, nor exhortations, not even the most
sublime truths have been enough to hold back for long the passions aroused
by the immediate impact made by objects which are close at hand.”®” The
“self-interested passions,” Beccaria emphasized, “are ranged against the uni-
versal good,” and for that reason, the sovereign needs to intervene in eco-
nomic and social domains to enforce both commercial and trade policies to
regulate exchange, as well as penal sanctions to regulate human interaction.®
The criminal sanction operated in the same fashion as economic regulation:
just as trade restrictions and the regulation of commerce influence the price
of goods, the penal sanction influences the price of crime. Regulation was
necessary and pervasive—a feature of both public economy and of the regula-
tion of deviant behavior.

Beccaria, the Disciplinarian

It should not come entirely as a surprise, then, that some readers would por-
tray Beccaria as the epitome of discipline. This is a fourth reading, or perhaps
appropriation, of Beccaria’s famous little tract. In Discipline and Punish,
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Michel Foucault famously places Beccaria at the heart of what he identifies as
the disciplinary turn.

As mentioned earlier, Foucault, in his 1978 lectures Security, Territory,
Population, used the example of the regulation of the Parisian grain markets
as the very prototype of his concept of discipline. The police des grains,
Foucault explained in his lecture of January 18, 1978, is the quintessential
example of discipline and satisfies all three dimensions of the concept. First,
as Foucault explained, “discipline concentrates, focuses, and encloses. The
first action of discipline is in fact to circumscribe a space in which its power
and the mechanisms of its power will function fully and without limit.”*® The
police des grains was centripetal precisely in this sense, Foucault maintained.
It turns inward onto a determined space and seeks to control, to dominate
that circumscribed field. “It isolates, it concentrates, it encloses, it is protec-
tionist, and it focuses essentially on action on the market or on the space of
the market and what surrounds it.””?

Second, discipline is exhaustive: it seeks to regulate everything, down to
the most minute details. “Discipline allows nothing to escape,” Foucault ex-
plained. “Not only does it not allow things to run their course, its principle is
that things, the smallest things, must not be abandoned to themselves. The
smallest infraction of discipline must be taken up with all the more care for it
being small.””! This is the notion of discipline as order maintenance. The po-
lice des grains is precisely about letting nothing escape the view of regulation,
Foucault declared.

Third, discipline is prohibitive. “How basically does discipline, like systems
of legality, proceed?” Foucault asked. “Well, they divide everything accord-
ing to a code of the permitted and the forbidden. Then, within these two
fields of the permitted and the forbidden, they specify and precisely define
what is forbidden and what is permitted, or rather, what is obligatory.””?
Again, the police des grains was the perfect example, Foucault maintained. It
sought to define these two spheres and then determine exactly which types of
commercial behaviors are allowed and which are prohibited. In sum, the po-
lice des grains was disciplinary per se, or as Foucault lectured, it was “la police
disciplinaire des grains.””3

At the very same time—and not by mere coincidence—Beccaria’s short
tract formed the keystone to Michel Foucault’s genealogy of discipline in his
magisterial Surveiller et puniv (1975). On Crimes and Punishments captured
perfectly, in Foucault’s words, that “new strategy for the exercise of the
power to punish” at the heart of eighteenth-century reform: “not to punish
less, but to punish better; to punish with a severity perhaps attenuated, but to
punish with greater universality and necessity; to insert the power to punish
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more deeply into the social body.””# Such a strategy represented the crown-
ing moment of the Enlightenment reform ideal that Foucault described as
having led to the birth of the prison and, more generally, the carceral sphere.

Beccaria’s tract stands in for the Enlightenment reforms and thus defines
the pivotal period between the brutal corporal punishments of the seven-
teenth century and the perfection of discipline in the twentieth century.
Beccaria is portrayed as the central reformer who drew on Enlightenment
themes of equality, humanity, lenience, autonomy, and universality, on utili-
tarian principles of prevention and correction, and on an imagined system of
coded penalties that would speak directly to the general public. By way of
these reforms, punishments were to represent to the observer, in more muted
but powerful ways than the brutal punishments, the lessons to be learned—
the associations to be remembered. The humanized spectacle was to serve as
a constant morality play, intended to teach a lesson to adults about the conse-
quences of vice. Beccaria plays the pivotal role in this dramatic representa-
tion, as one of the leading theoreticians of the Enlightenment reforms—the
first of the “grands ‘réformateurs,”” Foucault explained, who announced all
the “rules that authorised, no, better, required ‘leniency’ as a calculated
economy of the power to punish.””>

In this reading, Beccaria, the public economist, the cameralist, infused the
economic discipline of “police” into the punishment sphere, transforming
our brutal corporal practices into regimented and minutely regulated tech-
niques of correction and rehabilitation. Across the economy and society, dis-
ciplinary practices displaced freedom and progressive Enlightenment reason.
Foucault’s reading of Beccaria makes a mockery of Voltaire’s and is at odds
with that of Jeremy Bentham and contemporary adherents of law and eco-
nomics like Richard Posner and Gary Becker. But it resonates strongly with
Du Pont de Nemours’s criticism of the young Italian economist. The para-
dox is complete: Jeremy Bentham and contemporary liberal economists em-
brace Beccaria as a founding father, while early French liberal economists and
Foucault portray Beccaria as a disciplinarian.

This paradox is due to the chasm between economy and policing—be-
tween market administration and penal regulation. Contemporary liberal
economists and early British liberals—whether by choice or inadvertently—
focused on Beccaria’s penality and disregarded his economic writings. They
ignored Beccaria the cameralist. The Physiocrats, in contrast, focused primar-
ily on Beccaria’s economics and the implications of his work for commerce—
even when reading his seminal tract On Crimes and Punishments. They stren-
uously resisted his effort to coordinate economy and society—not seeing or
deliberately ignoring the fact that Beccaria’s writings on punishment could
possibly advance their theory of legal despotism. Becker and Posner, in con-
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trast, have seen the potential of Beccaria’s writings on punishment and em-
braced those—in part because they may not fully realize that those writings
went hand in hand with such an interventionist approach in the economic
domain.

Foucault, by contrast, reacted against the disciplinarity both of the police
des grains and of Beccaria’s writings on punishment. But Foucault’s proj-
ect was entirely different: to suggest that both the discipline of the police
des grains and the laissez-faire approach of early liberalism were forms of
governmentality, ways of governing. Unlike Beccaria’s contemporaries, Fou-
cault did not intend to take sides in the guerre des biés; he sought instead to
show continuity from the disciplinary practices of the seventeenth and early
eighteenth centuries to the liberal discourse of the eighteenth and nineteenth
centuries. Yet in the very process, Foucault’s writings reified the categories
themselves. By turning the police des grains into the police disciplinaire des
grains, Foucault may not have allowed himself to see the underside of en-
forcement and underenforcement of those eighteenth-century ordinances.



The Birth of Natural Order

“The laws that govern societies are the laws of natural order, the most advan-
tageous to humankind.”! With these words, Fran¢ois Quesnay opened his
1767 essay “The Despotism of China.” The essay would be one of Quesnay’s
last contributions to the field of economics—a discipline he helped estab-
lish—and this first sentence captured the organizing principle of his entire
economic thought: natural order. The economic domain, Quesnay believed,
was governed by a natural order and constituted an autonomous, self-
regulating system that required no external intervention—no administration,
no “police.” The same year, 1767, Quesnay’s leading disciple, Pierre Paul Le
Mercier de La Riviere, would similarly open his book The Natural and Essen-
tial Order of Political Societies by declaring: “There exists a natural order for
the government of men reunited in society.”?

This concept of natural order grounded the Physiocrats’ theories about
economic production and the wealth of nations. It was the very founda-
tion of their argument for free commerce and trade. The natural order that
reigned in the economic domain demanded that there be no human interfer-
ence. And so Quesnay would write in his General Maxims of Political Econ-
omy, also penned in 1767: “Let us maintain complete liberty of commerce; for
THE POLICY IN DOMESTIC AND FOREIGN TRADE THAT IS THE SUREST, THE
MOST APPROPRIATE, THE MOST PROFITABLE TO THE NATION AND TO THE
STATE CONSISTS IN COMPLETE FREEDOM OF COMPETITION.”?

The contrast to Beccaria the cameralist could not be greater—as the Phys-
iocrats themselves emphasized. Today, Fran¢ois Quesnay and the Physiocrats
are predominantly read in just this way: as the antithesis to the police des
grains and to an earlier economic view belonging to the tradition of public
aconomy, of Cameralwissenschaft, of Polizeiwissenschaft. This dominant
reading focuses on the element of liberty in Quesnay’s economic system—
liberty from government intervention in commerce and trade. But it does so
at the expense of another interpretation, one that focuses instead on his polit-
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ical theory of legal despotism. The dominant reading tends to ignore—or
underplay—Quesnay’s argument for absolute hereditary monarchy, with a
completely unified executive and legislative power limited exclusively to pun-
ishment. Many, even subtle readers, have not allowed themselves to appreci-
ate fully those constraints in early liberalism. Though often keenly aware of
the Physiocratic embrace of legal despotism, many readers somehow failed to
emphasize how the natural orderliness of the French economists would fuel a
desire to rein in the disorder of deviance and exercise the severe right to pun-
ish, offering instead a somewhat selective reading of the Physiocrats.* Like
Beccaria, Frangois Quesnay’s writings have been used in different ways by
different readers—and these interpretations, in turn, have influenced our atti-
tudes toward markets and punishment. Here too, the appropriations have
been productive. Let’s begin then with Quesnay’s most notable contem-
porary.

Adam Smith’s Reading of Quesnay

“Perfect liberty”—that was how Adam Smith characterized Frangois
Quesnay’s economic system, with a mixture of praise and criticism. Praise for
having championed liberty; criticism for having, if anything, demanded too
much perfection. In book 4 of The Wealth of Nations—in a passage that is
now famous, at least among Quesnay scholars—Smith praised the French
economist and his Tablean économique: “In representing the wealth of na-
tions as consisting, not in the inconsumable riches of money, but in the con-
sumable goods annually reproduced by the labour of society; and in repre-
senting perfect libevty as the only effectunl expedient for vendering this annual
reproduction the greatest possible, its doctrine seems to be in every respect as
just as it is generous and liberal.”> Smith singled out “perfect liberty” as one
of the chief contributions of Quesnay’s writings.

Some have gone so far as to claim that Adam Smith intended to dedicate
The Wealth of Nations to Frangois Quesnay.® Such a claim, however, is hard to
believe, not only because of the caustic criticism that Smith leveled against
Quesnay in The Wealth of Nations, but also because of the fierce rivalry
between the two economists. Smith was sharply critical of Quesnay. Smith’s
text contained a detailed discussion of the Physiocratic system in book 4,
chapter 9, where he argued that Quesnay’s was one of those systems that
had mistaken agriculture as the primary wealth-producing sector of the econ-
omy. Indeed, the Physiocrats’ emphasis on agriculture could not have come
at a worse time given that the Industrial Revolution was about to occur.”
Quesnay’s single-minded focus during this historical period on agriculture,
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which Smith characterized as “too narrow and confined,” probably explains
why today Quesnay’s writings remain largely unknown in the Anglo-Saxon
world.?

There was also passionate rivalry between Smith and the French écono-
mistes—not only Quesnay and his sect, but others as well, such as Louis XVI’s
controlenr général, Turgot.® (Just as there were, incidentally, sharp internal ri-
valries between Quesnay and Turgot.1?) In fact, ever since the publication of
The Wealth of Nations in 1776—ten years after Smith visited Paris—there
have been claims of borrowing, influence, and even plagiarism. Much ink has
been spilled, for instance, on the “Smith-Turgot Myth,” the allegation that
Smith borrowed heavily from Turgot’s book Reflections on the Formation
and the Distribution of Riches. The rumor that Smith may have been the
anonymous translator of Turgot’s Reflections and that Turgot’s book heavily
influenced Smith is, as economic historian Peter Groenewegen wrote, “the
oldest controversy in the history of economic thought.”!! Even today, the
questions persist.!2 As recently as 1992, historian Emma Rothschild traced
the remarkable and numerous parallels in the expressions and writings of
Turgot and Smith (and Condorcet)—finding striking similarities in the lan-
guage and expressions.!?

There has also been a lot written about the influence of Quesnay on Smith.
Many historians—such as Campbell and Skinner, Groenewegen, and Car-
telier—have traced the conceptual similarities and innovations between the
two economists, as well as the historical timing of the shifts in Smith’s
thought and vocabulary.!* Most seem to suggest that Smith’s encounter with
the Physiocrats was important to the development of his work. The Wealth of
Nations tracks pretty closely the Lectures on Jurisprudence that Smith deliv-
ered at the University of Glasgow before traveling to Paris, with the notable
exception of the discussion of Physiocratic thought.!s Several of the sig-
nificant additions that appear in The Wealth of Nations—especially the con-
ception of annual produce and the theory of unproductive labor—are said to
trace to his encounter with the Physiocrats. “They were of course due to the
acquaintance with the French Economistes which Adam Smith made during
his visit to France with the Duke of Buccleugh in 1764-6,” Edwin Cannan
has suggested.!¢ The conclusion, for Cannan, was self-evident: “When we
find that there is no trace of these theories in the Lectures and a great deal in
the Wealth of Nations, and that in the meantime Adam Smith had been to
France and mixed with all the prominent members of the ‘sect,” including
their master, Quesnay, it is difficult to understand why we should be asked,
without any evidence, to refrain from believing that he came under physio-
cratic influence after and not before or during his Glasgow period.”!”

It is indeed hard to believe that Smith would have wanted to dedicate The
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Wealth of Nations to an intellectual rival and someone he criticized so causti-
cally in the very book he would have dedicated. And yet Smith’s own biogra-
pher, Dugald Stewart, claimed to have heard this from none other than
Smith himself.18

The Doctor and the Tutor

It turns out, however, that there may have been more to the relationship be-
tween Quesnay and Smith than their encounters in Parisian salons, though
they certainly did meet there.!® The clue is buried in Adam Smith’s corre-
spondence—and it sheds light on Smith’s reading of Quesnay. Surprisingly, it
has not been fully appreciated by later readers, perhaps in part because it
seems to have nothing to do with economics, agriculture, or the wealth of
nations.

Smith and Quesnay spent several very intense days and nights together,
not in their capacity as economists, but in their roles as tutor and doctor. The
two were together at the sickbed of Smith’s charge, the Duke of Buccleugh,
and, two months later, at the deathbed of his brother, Hew Campbell Scott.
At the time, in 1766, Quesnay was an elderly and accomplished surgeon and
physician, the first doctor to the Marquise de Pompadour—the mistress of
Louis XV—and an ordinary to the king of France himself. Quesnay lived
at Versailles in his famous entresol (mezzanine apartment) and had been a
prolific writer in the medical field, having published a number of tomes on
medical scientific topics—quite an accomplishment for an autodidact from a
humble background.?® For his part, Smith had resigned his professorship in
moral philosophy at the University of Glasgow in 1764 to tutor the Duke of
Buccleugh, and together they had traveled in France—staying, for the most
part, in Toulouse through November 1765. From then on, for the next
eleven months, Smith and the Duke of Buccleugh stayed in and around
Paris.2!

When Hew Campbell Scott, the brother of the Duke of Buccleugh, fell ill
with a fever while in Paris visiting his brother, Adam Smith—and Quesnay—
stayed at his bedside for several days and nights. As Smith explained in a letter
dated October 15, 1766:

On Monday morning [October 13, 1766 ], Dr. Gem observed some de-
gree of fever in Mr Scott’s pulse which he had thought entirely free of it
for some days before. Mr Quenay observed the same thing. . . . [T]hey
[Gem and Quesnay] gave him, what they had given for two days before,
a very gentle opiate to quiet his stomach and to give him a little rest in
the night time. . . . The Physicians were both much pleased with his situ-
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ation and imagined that all the violence of his disorder was over. Quenay
said that he had been at a loss before but he now knew what to do. I
thought I might venture to go to my Bankers. . . . Upon my return I
found him quite delirious, and that too with no very violent fever. I im-
mediately sent for Quenai who ordered him instantly to be blooded.2

Quesnay and Dr. Gem continued to attend to the young Scott, whose health
continued to deteriorate, despite—or perhaps because of—the bleedings.
Tragically, the young man passed away six days later on October 19, 1766.

This was not the first time that Smith and Quesnay had shared moments
together at the side of a sick patient—though perhaps it was the more intense
of the experiences they had. A few months earlier, in August 1766, Smith had
accompanied the Duke of Buccleugh to Compié¢gne to hunt with the king
and his court, and the duke fell ill.2? Smith wrote to his stepfather, Charles
Townshend, on August 26, 1766:

I was sure he had a fever, and begged of him to send for a physician. He
refused a long time, but at last, upon seeing me uneasy, consented. I sent
for Quenay, first ordinary physician to the King. He sent me word he
was ill. . . . I went to Quenay myself to beg that, notwithstanding his ill-
ness, which was not dangerous, he would come to see the Duke. He told
me he was an old infirm man, whose attendance could not be depended
on, and advised me, as his friend, to depend upon De la Saone, first phy-
sician to the Queen. I went to De la Saone, who was gone out and was
not expected home till late that night. I returned to Quenay, who fol-
lowed me immediately to the Duke. It was by this time seven at night.
The Duke was in the same profuse sweat which he had been in all day
and all the preceding night. In this situation Quenay declared that it was
improper to do anything till the sweat should be over. He only ordered
him some cooling ptisane drink.2+

These intense encounters left a deep impression on Smith on both a per-
sonal and intellectual level, insofar as they helped shape Smith’s reading of
Quesnay’s economic writings. On the personal front, Smith’s correspon-
dence is again revealing. “He is my particular and intimate friend,” Smith
wrote of Quesnay in a letter dated October 15, 1766. “Quénai is one of the
worthiest men in France and one of the best Physicians that is to be met with
in any country. He was not only the Physician but the friend and confidant of
Madame Pompadour a woman who was no contemptible Judge of merit.”?3

More important, for our purposes, these encounters made their way into
The Wealth of Nations, published ten years later in 1776. Here too, some con-
text regarding chronology will be helpful. By the summer and fall of 1766—
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by the time Smith and Quesnay met at Scott’s deathbed—it is very likely that
Smith was working on, or at the very least, thinking a lot about, The Wealth of
Nations. Much of the material on which the book draws, the Lectures on Ju-
risprudence, had been delivered in 1762-1764 at Glasgow. The best histori-
cal evidence suggests that Smith began writing The Wealth of Nations while in
Toulouse in 1764. Smith wrote to David Hume, in a letter dated July 5,
1764, “I have begun to write a book in order to pass away the time.”2¢ Ac-
cording to the editors of Smith’s correspondence, this is the “first mention of
writing WN.”?7

For his part, Quesnay was practically at the height of his influence in the
budding field of economics, which he himself had helped found in France.
Quesnay turned his attention to economics and wrote his first two economic
texts—the Encyclopédie entry for “Fermiers” in 1756 and for “Grains” in
1757—when he was already an elderly man, sixty-four years old, and a highly
accomplished doctor.?® That was only ten years before he met Smith, and
Quesnay would pen his last interventions in economics only two years later,
in 1768—shortly after Du Pont published the most famous collection of
Quesnay’s writings under the title Physiocratie. (Quesnay would then turn his
attention to mathematics.) So in 1766, when the two men met at Scott’s
bedside, they were both deep in thought—not only about fevers and
bleedings, but also about their own well-developed economic systems.

In a fascinating passage in book 4 of The Wealth of Nations, Smith brought
medicine back into his reading of Quesnay’s economics.?? According to
Smith’s interpretation, Quesnay required a very strict and precise regimen of
diet and exercise for the political body to thrive—and that strict diet was per-
fect freedom. Smith himself took a less dogmatic position and suggested that
Quesnay was perhaps asking for too much, and that societies could still thrive
even if they did not have perfect freedom:

Some speculative physicians seem to have imagined that the health of
the human body could be preserved only by a certain precise regimen of
diet and exercise, of which every, the smallest, violation necessarily occa-
sioned some degree of disease or disorder proportioned to the degree of
the violation. . . . Mr. Quesnai, who was himself a physician, and a very
speculative physician, seems to have entertained a notion of the same
kind concerning the political body, and to have imagined that it would
thrive and prosper only under a certain precise regimen, the exact regi-
men of perfect liberty and perfect justice. He seems not to have consid-
ered that in the political body, the natural effort which every man is con-
tinually making to better his own condition, is a principle of preservation
capable of preventing and correcting, in many respects, the bad effects
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of a political ceconomy, in some degree both partial and oppressive.
Such a political ceconomy, though it no doubt retards more or less, is
not always capable of stopping altogether the natural progress of a na-
tion towards wealth and prosperity, and still less of making it go back-
wards. . . . In the political body, however, the wisdom of nature has for-
tunately made ample provision for remedying many of the bad effects of
the folly and injustice of man; in the same manner as it has done in the
natural body, for remedying those of his sloth and intemperance.3°

Smith reread Quesnay, the economist and physician, as excessively dog-
matic—or perhaps better, as excessively disciplined, too regimented, too de-
manding of absolute freedom, of perfect diet and exercise. Smith’s reading
portrayed Quesnay as the polar antithesis to the police des grains.

Not surprisingly, this is the Quesnay who became most well-known: he be-
came notorious as the principal advocate of a governmental approach to
commerce that allows free internal markets and free external trade, that does
not burden industry with regulations, and that leaves citizens with a choice of
expenditures. “All trade should be free because it is in the best interest of the
merchants to attach themselves to the safest and most profitable branches of
foreign trade,” Quesnay wrote.3! “The government need only,” Quesnay
clarified, “refrain from hampering industry, allow citizens to spend liberally
and according to their preferences, . . . abolish the prohibitions and impedi-
ments that are prejudicial to domestic trade and to reciprocal foreign trade,
abolish or moderate excessive tolls for travelling on rivers and crossing bor-
ders,” and “eliminate the privileges that the provinces have surreptitiously ar-
rogated.”3?

From his earliest writings, Quesnay espoused free trade in grain. Quesnay’s
first published contribution to the field of political economy was his encyclo-
pedia entry on “Farmers” in volume 6 of the French Encyclopédie, published
in 1756. In that first entry, Quesnay underscored the importance of liberty,
which at that early stage was a peculiarly class-based idea that favored large
property owners. As Ronald Meek suggests, correctly, the entry was in truth
“an impressive plea for the introduction into France of large-scale capitalist
agriculture on the English model.”?® But the notion of liberty pervaded
the entry.3*

The following year, 1757, Quesnay published another entry, “Grains
(econ. polit.)” in volume 7 of the Encyclopédie, and argued strongly for a free
market in the commerce of grains: “If the commerce in grain were free, if
statute labor [/Jes corvées] were abolished, a large number of taxable property-
owners currently living in the cities without occupation would return to the
countryside to cultivate their lands peacefully and participate in the advan-
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tages of agriculture.”? In some passages, Quesnay was stringently opposed
to government intervention aimed at holding down the price of agricultural
commodities, and in his entry, he explicitly attacked Colbert.3¢ In summariz-
ing the entry, Du Pont emphasized the central idea of liberty at the very heart
of Quesnay’s intervention: “It’s an irrefutable argument in favor of free trade
in general and of liberty of commerce in grain in particular.”?”

Quesnay’s rhetoric of liberty sounded novel and modern at the time.
Tocqueville famously noted, in L’ancien régime et la Révolution, that the
Physiocrats were the writers who sounded most truly revolutionary toward
the end of the ancien régime. “We can already see in their writings that revo-
lutionary and democratic temperament that we know so well,” Tocqueville
would write.38

Without a doubt, Smith’s reading of Quesnay as promoting “perfect lib-
erty” was the product of their personal acquaintance, including their encoun-
ter at Hew Scott’s deathbed, not of a close reading of Quesnay’s texts. As the
editor of Smith’s Wealth of Nations notes, “In his exposition of physio-
cratic doctrine, Smith does not appear to follow any particular book closely.
His library contained Du Pont’s Physiocratie, on constitution naturelle du
gouvernement le plus avantageux aun genve humain, 1768 (see Bonar, Cata-
logue, p. 92), and he refers lower down to La Riviere, L'ordre naturel et
essentiel des sociétés politiques, 1767, but he probably relied largely on his rec-
ollection of conversations in Paris.”3® And so, Smith would paint Quesnay as
espousing “perfect liberty” in order, all the better, to reject the idea. One
does not need perfection, Smith maintained. One does not need absolute lib-
erty. Self-interest and the natural desire of all men to improve their own con-
dition would still provide the engine for economic growth in the absence of
perfect liberty. Smith was less extreme than Quesnay, and more pragmatic.

Marx’s Reading of Quesnay

Marx read a different Quesnay: a Quesnay who was not focused so much on
perfect liberty, but on system and necessity. A Quesnay for whom political
economy had its own necessary internal logic with no degrees of freedom: an
economic system that functioned on its own, that had a direction of its own,
that followed a necessary path—that had no liberty. A form of economic de-
terminism.

In discussing Quesnay’s Tableawn in Theories of Surplus Value, volume 4 of
his book Capital, Marx distinctly focused on the element of “system,” on the
integrated character of the whole: “This attempt to represent the whole in
one table that is composed in fact of only five lines, connecting six points of
departure to their endpoints, in the second half of the eighteenth century, at



86 The Birth of Natural Order

the infancy of public economy, was a stroke of genius, without a doubt the
most brilliant in the history of public economy.”#+ Marx identified Quesnay’s
central insight as the attempt to systematize exchange, but did not leave mat-
ters there. As Ronald Meck explained, “Marx subjects Quesnay’s Analysis to
an exhaustive study in the early 1860s, labored in the hot July of 1863 to
substitute a new Tablean for Quesnay’s, and later, in 1878, published a de-
tailed critique of some comments on the Tablean made by the unfortunate
Dubhring.”#!

Marx’s reading of Quesnay influenced several generations of historians and
interpreters of Quesnay, especially the French anthropologist Louis Dumont
and the American historian Elizabeth Fox-Genovese—and in part, Joseph
Schumpeter.#? In his seminal work, Homo acqualis: Genése et épanouissement
de Pidéologie économique (1977), Dumont traced the genesis of economic
ideology to the central idea of the economy as a system—as having the
traits of a stable and equilibrated whole. In Dumont’s view, the birth of eco-
nomic rationality as a coherent system is associated with two major shifts that
marked the onset of modernity. The first was the advent of movable wealth as
opposed to real property wealth: it is only in societies where assets other than
land become autonomous and valuable that there can develop a new concep-
tion of wealth characteristic of modern societies.** The second was the shift
from privileging relations between men and men to privileging those be-
tween men and things—again, due in large part to the emergence of the
notion of an economic system. This was an important theme for Marx,
as Dumont himself recognized.** Dumont’s project was to identify how the
idea of the economic system was born and grew, and how it colonized other
discourses—which is why Quesnay played such an important role for Du-
mont. Quesnay was the first to try to systematize economic relations between
land and revenue.

Fox-Genovese also read Quesnay in similar terms, focusing on the notions
of system and autonomy: “Quesnay transformed economics from the role it
had occupied from Aristotle to Rousseau as the management of the social
household—first the city, then the state—to its modern role as the science of
wealth. In so doing,” Fox-Genovese explained, “he disengaged economic
process from its anthropological role as servant of the sociopolitical order,
and established its claim to be the direct manifestation of the natural order. In
other words, he argued that the economic process itself embodied natural law
and should thus dictate the sociopolitical order.”# These readings emphasize
economic system at the expense, to some degree, of liberty. In this view, the
economic domain is governed by laws. It is regimented. It is shot through
with necessity.

This reading is reflected in many passages of Quesnay’s, but most impor-
tantly, in his famous Tablean économique, developed in 1758 and 1759, and
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first published in Mirabeau’s L’Amz des hommesin 1760.4° Quesnay’s Tablean
¢conomique contains one of the first mathematical expressions of the notion
of system equilibrium. It also represents one of the first attempts to work out
an economic system mathematically, and as Schumpeter explained, it was
“the first method ever devised in order to convey an explicit conception of
the nature of economic equilibrium.”#

In his Tablean, Quesnay posits that the economic life of a nation consists
fundamentally of the relations between three classes within economic society:
la classe productive, which consists of those who work the land; /a classe des
propriétaives, which consists of those who own the land, and thus receive its
revenue; and /a classe sterile, which comprises artisans and manufacturers.*8
Quesnay depicts, in his Tablean, how goods and payments flow among the
various classes. The resulting web of relations is confusing—and has often
been referred to as a “zigzag”—but the central insight is that the class of agri-
cultural producers (“Ia classe productive”) is the only class that is able to gen-
erate wealth, since it is only from the earth that wealth can be created. In
contrast, arts and manufacture can only reproduce the value invested into
them, and so, while they produce the things necessary, for example, to till the
earth, they are not able to actually generate value in the way that /a classe pro-
Aductive can. Given the interdependent equilibrium that emerges between the
classes, a disruption of la classe productive entails disruption and impoverish-
ment for the others, while what adds to the prosperity of la classe productive
contributes to the wealth and prosperity of the nation as a whole.#

As Fox-Genovese and others have noted, “The vast literature devoted by
modern economists to Physiocracy demonstrates conclusively that the Tab-
lean does not work. In 1766, three years after his adherence to the Secte, Du
Pont still encountered difficulties in explaining it to his own satisfaction. Al-
though since this time, numerous economists have succeeded in explaining it
to their own satisfaction, none of their reconstructions has convinced a ma-
jority of their peers. . . . [N]o physiocrat other than Quesnay himself appears
to have understood the mechanism.”%° Marx himself spent a great amount of
time trying to reconstruct and correct the Tablean—as many others have af-
ter him. But what matters is not whether the representation of the system
worked; what matters is that a visual representation of the system was created
that caught the eye and imagination of a great many of Quesnay’s contempo-
raries.

The Natural Law Reading of Quesnay

The freedom inherent in “perfect liberty” could hardly be more opposed to
the necessity inherent in “economic system.” The two readings of Quesnay
were deeply at odds: either economic determinism is entirely unmoored from
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individual behavior, in which case a theory of economic system has no impli-
cations for individual liberty (a seemingly unlikely possibility here); or the
theory of economic determinism depends on specific kinds of human behav-
ior, in which case individual behavior cannot be left free. In the latter case,
only one form of individual liberty corresponds with economic determinism;
all other forms have to be constrained, defined, cabined—straight-jacketed.

Natural law solved the puzzle—and led to a third reading of Quesnay: the
one conception of liberty that makes the economic system work rests on the
notion of natural laws that make individuals pursue their self-interest and
thereby produce natural order. On November 29, 1935, Charles Bourthou-
mieux defended his doctoral thesis to the University of Paris law faculty. His
thesis, “Le Mythe de I’ordre naturel en économie politique depuis Quesnay”
(The myth of natural order in political economy since Quesnay), was that
Quesnay’s central insight had shaped the field of economics to the present.
“The idea of natural order, which the Physiocrats drew from the natural law
tradition and from religious thought,” Bourthoumieux wrote, “combined
with the intellectual movement in scientific thought which originated with
Bacon, has dominated all the writings of the economists and sociologists who
have followed and can be considered, because of this, the legacy of Quesnay’s
thought and of his disciples.”5!

Bourthoumieux’s doctoral dissertation has been forgotten by most, but re-
mains very insightful. The idea of natural order, Bourthoumieux explained, is
precisely the belief that “beyond each individual, there exists a sovereign will,
a necessity, or an evolution that effectively governs economic and social life
following certain rigorous rules.”>? Bourthoumieux added: “This idea, which
traversed the entire nineteenth century, has constituted the central thread of
the history of economic doctrine. Although it has traversed so many varied
and different systems of thought, it is the common thread to all econo-
mists, since all of them since Quesnay propose to uncover the ‘natural laws of
society.””53

Indeed, natural order was a, if not the, central insight that defined the
Physiocrats—consider, for instance, the very title of Le Mercier de la Riviere’s
main work, L’ordre naturel et essentiel des sociétés politiques (1767). Many of
the principal economic maxims that Quesnay derived from his Tablean re-
volved around the notion of natural order. So, for instance, Quesnay’s fourth
observation is that the wealth of a nation is inextricably linked to whether
economic agents comply with lordre naturel5* Natural order is also directly
tied to flourishing commerce and free competition.5®> There are many pas-
sages about this in Quesnay, and in all of them, it is the notion of natural or-
der that makes the economic system function autonomously and that resolves
the tension with individual liberty.>¢ Natural order guides individual behavior
and makes liberty possible.
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It is interesting that Turgot, too, deployed in his writings a notion of equi-
librium that resembled natural order—particularly given Turgot’s compli-
cated and ambivalent relationship to Physiocracy. Turgot is best known for
liberalizing the grain trade when he was appointed contrilenr généralin 1774
by Louis XVI. But although his actions as minister were relatively consistent
with the economic views of Quesnay, Turgot was fiercely independent and re-
fused to be closely affiliated with Quesnay and his school of thought. In a re-
vealing note written to Du Pont de Nemours—who had been his secretary
for several years—Turgot explicitly distanced himself from the Physiocrats.5”
Turgot viewed the Physiocrats as a “sect” and was extremely dismissive of
them.5® (He was not alone in this judgment. David Hume, for one, felt the
same way.*?) Nevertheless, Turgot developed in his writings a central notion
of equilibrium that bore strong similarities to Quesnay’s idea of natural order.
One can see distinct traces of it in his Reflections on the Formation and the
Distribution of Riches, written in 1766 and published in 1769-1770; in his
correspondence with David Hume; and in his Lettres sur le commerce des blés,
published in 1770.9° There he would write that “conditions in different mar-
kets ‘are related to one another by a reciprocal dependence, and arrive at
equilibrium themselves.””¢! Turgot implanted an idea of natural equilibrium
at the heart of the relationship between the price and the cost (or what
Turgot referred to as the “fundamental price”) of a commodity.®> He used
a slightly different vocabulary—the analogy of fluids, hydraulics, and phys-
ics—to describe the natural equilibrium, but the idea essentially mirrored
Quesnay’s concept of the natural order, which lay at the very heart of Physio-
cratic writings.

Quesnay was by no means the first to discover natural order. The very idea
and the use of the concept, even in economic matters, had deep roots in the
Scholastic tradition of the fifteenth century—and they go back even further
to Aristotle, as Schumpeter emphasized. Simone Meyssonnier traced the idea
to Pierre Le Pesant de Boisguilbert, who wrote at the turn of the eighteenth
century.®® But the Physiocrats were the ones who became associated with the
idea of natural order—which was vilified by many, defended by others. They
became known as the most vocal defenders of natural order. And they shaped
the way we think about it today.

The Rule of Nature

Perfect liberty, economic system, natural order—a fragile logic reconciles
these different readings of Quesnay, a logic that relies heavily on the concept
of Nature. According to this logic, natural law and its orderliness alone can
reconcile the perfect liberty of the individual with the determinism of an au-
tonomous economic system.
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The very label “Physiocrat” points to the centrality of the notions of
natural law and natural order. Du Pont de Nemours was the first to label
Quesnay’s school of thought “Physiocratie” in the 1767 publication of his
edited volume Physiocratie; ou, Constitution naturelle du gouvernement le plus
avantageux an genve humain.* The term “Physiocratie” was a neologism
meant to signify the rule (“-crat”) of nature (“physio-”). Though the word
“nature” had several connotations, including for instance the idea that agri-
culture alone was the source of all wealth, these different connotations all re-
volved around the idea of an ordre naturel. As the historian Etienne-Charles
de Loménie de Brienne explained: “They took on that moniker by combin-
ing two Greek words that mean, the first, nature, and the second, rule, be-
cause they claimed to have discovered the governmental and administrative
system that conforms best to the laws of nature.”%

The neologism is telling, and it reflects well how natural law was at the
heart of the intellectual movement. On its foundation, Frangois Quesnay
would construct, in the decade from 1756 to 1767, an economic and politi-
cal theory that would allow his disciples to reimagine and reconceive liberty
and self-interest, and provide a theoretical structure that legitimated liberty
of commerce and trade. There is a famous legend regarding a conversation
that Quesnay purportedly had with the dauphin that in many ways captures
the centrality of natural laws and its implications:

—Well what would you do if you were the king? asked the prince.
—I would do absolutely nothing.

—And who then would govern?

—The laws!66

Nature, in this view, played a self-regulating function. There was a dynamic
element to Quesnay’s economic system that relied on the internal logic of
markets—of natural laws—to self-adjust, a reading that is emphasized by
both Albert Hirschman and Michel Foucault. Nature regulated nature, mar-
kets regulated markets. The internal logic of both allowed for self-regulation.
And in this, there was a striking similarity between Quesnay’s views of medi-
cine and his economics. In the medical area, Quesnay argued that doctors
should allow the fever to heal the patient. Rather than viewing fever as some-
thing that needed to be eradicated, eliminated, immediately addressed by
means of bleedings, Quesnay took the position that the fever could possibly
help cure the patient. His medical belief was very similar to that of allowing
higher prices in the market to self-regulate a grain shortage. An increase in
price, like an increase in fever, could actually help the organism.¢”

Ex natura, jus, ordo, et leges
Ex homine, arbitrium, regimen, et coercitio.
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This was Quesnay’s motto, affixed to the title page of Du Pont de Ne-
mours’s edition of Physiocratie. And this notion of natural order served as the
main foil against those earlier conceptions of public economy, of “police,”
and of bon marché—earlier conceptions, admittedly, that Quesnay himself
had helped to construct and paint as oppressive, disciplinary, antiquated, and
outmoded. The contrast was sharp. Police and bon marché may well have
been the rallying call of the cameralists, but the writings of the new French
¢conomistes offered a far different perspective. The contrast is captured best in
Quesnay’s nineteenth maxim, from his Maximes générales of 1767—one of
his latest works:

Do not believe that the low price of commodities is beneficial to the humble
folk; for the low price of goods reduces the wage of the common people,
decreases their wealth, provides them with less work and fewer lucrative
jobs, and destroys the nation’s revenue.®

It was not bon marché, but rather its opposite—cherté or high prices—that
would ensure abundance for the people and prosperity for the nation. The
rhetoric had flipped. And the very meaning of liberty would change, as a
new logic emerged, one centered around the notions of natural law and natu-
ral order.
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There was a darker side to these natural laws that many readers ignored. But
some others could not. “I beg you, Sir, do not talk to me any more of your /e-
gal despotism,” Jean-Jacques Rousseau declared. It was 1767, and Mirabeau
had just sent Rousseau a copy of Le Mercier de la Riviere’s newly published
book Lordre naturel et essentiel des sociétés politiques. Rousseau wrote back,
impassioned: “I can only see here two contradictory terms which, when re-
united, mean absolutely nothing to me.”!

In a separate letter about Mercier’s book, Rousseau mocked the very no-
tion of natural order, suggesting that it was entirely empty. Rousseau used
a fictionalized conversation between Mercier and Catherine II to ridicule
Mercier’s ideas. Mercier had been invited and had in fact traveled to Russia to
offer advice to Catherine II at the suggestion of Diderot, who had read
L’ovdre naturel? Mercier did not last long, and after a few interviews with
Catherine II, returned to France claiming that Catherine II was simply trying
to use him to justify her arbitrary despotism.?® Many, especially Grimm but
also Falconet, Voltaire, and here, Rousseau, managed to turn the entire affair
into parody and to use it to rail against “legal despotism”:

Just as Corsicans and Poles applied to Rousseau, Catherine of Russia, in
consequence of her admiration for La Riviere’s book, summoned him to
Russia to assist her in making laws. “Sir,” said the czarina, “could you
point out to me the best means for the good government of a state?”
“Madame, there is only one way, and that is being just; in other words,
in keeping order and exacting obedience to the laws.” “But on what
base is it best to make the laws of an empire repose?” “There is only one
base, madame: the nature of things and of men.” “Just so; but when you
wish to give laws to a people, what are the rules which indicate most
surely such laws as are most suitable?” “To give or make laws, madame,
is a task that God has left to none. Ah, who is the man that should think
himself capable of dictating laws for beings that he does not know, or

92
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knows so ill? And by what right can he impose laws on beings whom
God has never placed in his hands?” “To what, then, do you reduce the
science of government?” “To studying carefully, recognising, and setting
forth, the laws which God has graven so manifestly in the very organiza-
tion of men, when he called them into existence. To wish to go any fur-
ther would be a great misfortune and a most destructive undertaking.”
“Sir, I am very pleased to have heard what you have to say; I wish you
good day.”*

Mirabeau responded by letter to Rousseau in an effort to redeem Mercier.
The central point of Mercier’s book, Mirabeau explained, was the impor-
tance of private property and natural law—the keystones to Physiocratic po-
litical theory, and to the Physiocrats’ ideal of legal despotism. “You don’t un-
derstand our laws, you say; well, we have none other than private property,
personal, chattel, and real, from which derive all other liberties that do not
harm the property of others. It is on the basis of this general law, which can
be applied in any and every case, that we derive our legal despotism that scares
you s0.”5

Legal despotism, though, did not so much scare Rousseau as it repelled
him. And yet it was, according to the Physiocrats, the necessary outcome of
the rule of nature. The idea of natural order, Quesnay would explain in 1767,
inexorably led to a political theory of despotism. Natural order in the autono-
mous economic sphere demanded, first, that there be no human intervention
in terms of positive law in the economic realm and, second, that positive law
limit itself to punishing the deviant.

The Unitary Executive

The logic was impeccable: the political, moral, and economic realms were
governed, the Physiocrats believed, by fundamental natural laws established
by an almighty being in order to best promote the interests of mankind.
In terms of good governance, positive law could do no more than merely
instantiate the fundamental natural laws. Positive law could have no gover-
nance function beyond that, which is why the Physiocrats saw no need for a
separate legislature, but endorsed instead a unified executive—a legal des-
pot—who would merely implement the laws of nature. Anything beyond
that would necessarily produce disorder rather than order. Thus the positive
law should not extend to the domain of physical laws: “La législation positive
ne doit donc pas s’étendre sur le domaine des loix physiques,” Quesnay
wrote.® Only those men whose passions are out of order, who fail to see and
abide by the laws of nature, deviate from those laws. Those are the men
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whose passions are “déréglées.”” The principal object of the positive law,
then, is to severely punish those whose passions are out of order, so as to pro-
tect society from those thieves and derelicts.®

There is some dispute as to who first came up with the concept of “legal
despotism”—whether it was Quesnay or Le Mercier de la Riviere.? It is re-
ported that Mercier was working for six months in Quesnay’s entresol at the
palace of Versailles during the critical period before Quesnay’s work on des-
potism in China was published in the Ephéméridesin March, April, May, and
June of 1767; but Mercier’s own work, L’ordre naturel, a lengthy book,
was published in its entirety in July 1767 and, had its distribution not been
delayed by the censors, it would surely have predated Quesnay’s work on
China.!'® One commentator, Paul Dubreuil, contends that the expression
likely came from Mercier, but that Mercier and Quesnay had been working
in collaboration.!! The political project of a deeply despotic, centralized po-
litical authority, however, traced to earlier Quesnay writings, especially the
unpublished joint manuscript of Quesnay and Mirabeau, Le traité de la mon-
archie. As Elizabeth Fox-Genovese has shown, it is there that Quesnay first
came to grips with the political implications of their economic ideas and it re-
mained unpublished because it was so threatening—and would have been
censured. But it is certainly there that we get the first glimpse of what would
become legal despotism.!?

What is clear is that legal despotism is fully articulated in 1767, also present
in Le Trosne’s Ordre social, and summarized in Du Pont de Nemours’s
Origine et les progres d’une science nouvelle.® In these works, the Physiocrats
embrace absolute, hereditary monarchy founded on divine right.'* Quesnay
synthesized the idea neatly in his first Maxime from 1767: “The sovereign au-
thority must be singular, and set above all the individuals in society and all
the unjust undertakings of individual interests; for the goal of domination
and obedience is the protection of everyone and the legitimate interest of all.
The system of checks and balances in a government is a harmful opinion that
reveals only the dissension among the powerful and the overburdening of the
weak.”!® Why, you may ask? Because only a unitary executive who is co-
owner of the net product and of the lands will have an interest that is pure
and not in any way in conflict with the interests of the nation.'® The only way
for a ruler to govern well is for the interests to be aligned; and only he who
has a property interest in the lands themselves has an interest in increasing the
net product and not simply in rent-seeking. “In other words, hereditary, ab-
solute monarchy, since there cannot be checks and balances, nor separation
of powers.”1”

Quesnay’s article “Despotisme de la Chine” (1767) best articulates the po-
litical project. In the “Préliminaire” to the original manuscript, Quesnay set
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forth his political vision, tying together notions of fundamental natural law,
natural order, and legal despotism. It is here that we see the necessary link be-
tween natural order and a robust penal sphere: according to Quesnay, the
natural laws that govern the economic sphere require that the legal despot
not interfere with economic matters and limit his governance to the enforce-
ment of penal sanctions against those who deviate from the natural order.
This “Préliminaire” is the most important section of the essay, and the only
section that is known to have been written entirely in Quesnay’s hand.!8 It is
also the only section of the manuscript that is not merely descriptive, but in-
stead proposes a normative political vision. Du Pont moved it into the body
of the printed text in the Ephémérides and renamed it chapter 8, “Compari-
son of the Chinese Laws with the Natural Principles of Prosperous States”—
this, no doubt, to reduce the likelihood of censorship.”

The text itself is remarkable and advances, at its core, a theory of posi-
tive law focused entirely on punishing those who deviate from natural law.
The central function of positive law, Quesnay tells us, is repressive. The
only role for human law is to punish the deviant, such as thieves and the
malintentioned: “de préserver la société des voleurs et des méchans,”
Quesnay wrote.? Quesnay placed the penal sanction outside the realm of
economic exchange as the proper instrument to deal with deviance from nat-
ural law:

The natural and fundamental laws of societies . . . imprint themselves on
men’s hearts, they are the light that illuminates and masters their con-
science: this light can only be weakened or obscured by their disordered
passions [ leurs passions déréglées]. The principal object of positive laws is
this very disorderliness [déréglement], to which they oppose a severe
punishment to those perverse men [ une sanction vedounbtable aux hommes
pervers]. For, on the whole, what is it that is truly necessary for the pros-
perity of a nation? To cultivate the land as successfully as possible and to
keep society safe from thieves and evil people [ des voleurs et des méchans).
The first part is governed by self-interest, the second is entrusted to the
civil government.?!

According to this view, the purpose of civil government and the func-
tion of positive law are to protect the autonomous and self-sustaining
economic system from thieves and delinquents. The retributive element is
strong. Those who do not play by the natural rules of economic exchange de-
serve to be treated as criminals and punished severely.

The same year, 1767, Le Mercier de la Riviere published his masterpiece
Lordre naturel et essentiel des sociétés politiques. The book was a big success,
selling more than three thousand copies in a few months, and it created quite
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a stir among the Philosophes?? Adam Smith paid special attention to Mercier
in The Wealth of Nations, singling him out for praise.?? The book itself is fasci-
nating and presents the same vision of the need for despotic legal power. Du
Pont would place Mercier de la Rivi¢re in a school of his own—too dogmati-
cally “despotic,” Du Pont would suggest. But his text, at least on one read-
ing, betrays the same political vision as Quesnay’s.

The touchstone for Mercier was that positive law conform to and be
guided by natural order. “Positive law [should be] in exact conformity with
the natural and essential laws of society,” Mercier declared.?* Given that
social order is natural and necessary—and legible to reason—it followed,
Mercier held, that natural order should guide all positive laws.25 In this sense,
according to Mercier, men do not make law, they instead discover and come
to know, through évidence, the existing natural laws.26 Sovereign power,
Mercier argued, is a pouvoir tutélnive—a tutelary power, a relationship of
trusteeship. It derives from the simple need for coercive force to back up the
just and natural laws.?” The legislative function and the executive power both
depend on physical force and the ability to have their will obeyed. Sover-
eignty is inextricably linked with power.?8

On these principles, Mercier developed a theory of unitary, absolute
power. Legislative power collapses into the executive branch, dictated as it is
by natural law.?* This power, Mercier contended, must be held in the hand of
one person, and as a result Mercier espoused hereditary, absolute monarchy.
Absolute and unique in order to ensure that the interests of the sovereign line
up with those of his subjects—of all different classes.?® But Mercier advocated
not just any kind of despotism, only legal despotism. And he did not consider
the abstract notion of “despotism” to be nefarious. To the contrary, all hu-
mans and human knowledge are guided by self-evidence—or, as Mercier and
his contemporaries would say, by évidence—and évidence is itself inherently
despotic: factual evidence forces us to comply, it commands our actions, it
controls our will.3! Quesnay himself had written the encyclopedia entry on
“evidence” and it was the very basis of Mercier’s mode of reasoning. Just like
the despotism of évidence, nature and the natural order dictate despotism in
social relations and in the penal sphere.?

The notion of legal in “legal despotism” was precisely the idea of natural
laws—of laws that are common to all societies. Mercier distinguished be-
tween these and the positive laws that were instituted in particular societies,
using as his principal example criminal homicide and crimes of violence. Nat-
ural law, Mercier argued, embodied a prohibition on homicide; positive law
represented the actual punishment that is meted out in any particular case.
The two must conform, Mercier maintained: punishment must be severe or it
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will undermine the natural prohibition. In this respect, positive laws had to
conform to the natural law.33

The Physiocrats would choose as their motto “proprieté, streté, liberté”—
property, security, liberty.3* The slogan captured well the central political im-
plications of their thought. Starting from private property, the Physiocratic
system ensured “security” through the penal process and “liberty” in the
economic domain, thereby instantiating that fundamental duality between
punishment and political economy.

Le Mercier, Intendant of Martinique

Mercier was the only member of the inner circle of Physiocrats who would
have the opportunity to govern, and his practices would breathe life into the
notion of legal despotism even before he came to write L’ordre naturel.

The chronology is important here. Le Mercier de la Riviére first entered
public service in 1746, at the age of twenty-seven, as an adviser to par-
liament—specifically as “conseiller a la premicre chamber des enquétes du
Parlement de Paris.”3% Mercier earned a strong reputation at parliament and
was intricately involved in mediating the relationship between the court at
Versailles and the Parlement de Paris.?¢ In 1758, Mercier came to the atten-
tion of Madame de Pompadour who had Louis XV appoint him intendant of
Martinique, an official administrative position that he would occupy on two
separate occasions. (At the time, Martinique, along with the islands of Santo
Domingo and Guadeloupe, were the most precious colonial possessions of
the ancien régime; in fact, only a few years later Louis XV would cede the Ca-
nadian possessions in order to safeguard these valuable islands.) Mercier was
intendant of Martinique first from March 1759 to February 1762, when he
had to capitulate to the British, and then a second time from July 1763 to
June 1764, when he returned to France due to severe illness. After his second
stint as intendant, he returned to France somewhat disgraced and spent the
next thirty years in private life. He contributed his first essay to the review of
the economists in November 1765, wrote his most famous text in 1767, and
later engaged in a highly publicized dispute with the abbé Galiani on the po-
lices des grains—known as “la bagarre”—all while advocating Physiocracy.?”

Mercier’s administration in Martinique would instantiate his later writings
on legal despotism.3® During his second term as intendant of Martinique,
Mercier implemented a quasi-despotic form of government. With Mercier at
the helm, Louis XV replaced the governing legislative body in Martinique
with a single chamber composed of seven members, all of whom were nomi-
nated by the king and chosen by Mercier. Eventually, the royal administration
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deprived the chamber of its right to speak directly to the authorities and de-
clared that the chamber could only propose measures, but no longer enact
them. In short order, the chamber lost all its powers.3°

In keeping with this despotic approach, Mercier focused his administration
on policing and law enforcement. Mercier himself created a police force in
Martinique, mainly to protect the proprietors. His lasting legacy on the is-
land, in fact, seems to have been this police administration. As the historian
Louis-Philippe May explained, “Le Mercier had demonstrated the necessity
of organizing the defense of the island and, to guarantee the protection of
the property owners, the need to create a military police [ maréchaussée] and
‘well-paid police commissioners.” . . . Le Mercier himself would give, proprio
motu, from August 23, 1763 to February 12, 1764, six edicts pertaining to
the organization of a strict police force [une police sévére] that would extend
to the most remote areas.”*0

The first ordinance establishing the police, dated August 23, 1763, created
what were called “Commissaires de la Paroisse” (village, or parish, commis-
sioners). The preamble is interesting: “[We have] decided that it would best
serve the King, in this colony, to establish Commissioners [ Commissaires] in
each parish [who would be] responsible for keeping the peace, and for exe-
cuting the various orders that we address to them.”# These commissioners
were given the authority “to arrest wrongdoers and other disturbers of the
peace, to have them taken to the closest royal prisons, on the condition that
they report back to us within twenty-four hours.”#?

A second ordinance, dated October 18, 1763, set out the functions and
duties of the maréchaussée. The focus of their functions was to assure public
order regarding four specific domains: gaming, taverns, public markets, and
“Negroes.” They were in charge of the regulations concerning these do-
mains—including the public markets. Their task was to ensure that in their
neighborhood “nothing happened that disturbed the peace or violated police
regulations regarding gambling, taverns, public markets and slaves.”*3 Most
of the regulation, it turns out, was about slaves. Here is a sampling;:

VII. Every archer of the military police [ maréchaussée] who knows of a
brown slave [un Esclave marron] denounced by his master can arrest
him, and, if need be, take him to prison; in which case he will be paid for
the capture, and will receive the money for his own profit alone.

VIII. The capture of brown slaves arrested in the cities . . . will be paid 6
livres; that of said slaves in the countryside or in the cities far from their
residence will be paid 12 livres; and 24 livres when the capture is made in
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the big woods; this regulation hereby supersedes all contrary regula-
tions.**

In fact, Mercier de la Riviére himself was setting the price of capture for
slaves: for example, twelve livres for slaves arrested at night in towns or bor-
oughs a certain distance from their masters’ homes.*>

In a third order, this one dated October 19, 1763, Mercier and the gover-
nor, Fenelon, set out the functions of the commissaives des paroisses. Here is
their charge:

First Article. In each parish of this island, there will be a Commissioner
who will have under his authority a Lieutenant; he will be responsible for
seeing to the maintenance of order and to general policing [/a police
publique]; for preventing acts of vigilante justice; for arresting wrongdo-
ers, vagrants, disreputable people, and peddlers of whatever state, color
or condition . . . ; in a word, for stopping anything and everything that
contravenes the regulations regarding the police, commerce, and the
King’s rights.46

Mercier and Fenelon also established lieutenant commissioners in order to
assist in all police functions, namely “to see to the maintenance of law and or-
der, to have wrongdoers and other disturbers of the peace arrested, to see to
the execution of our orders and our edicts and regulations concerning police,
commerce, and navigation, and generally to do everything that regards the
service of the aforementioned Commissioners.”*” In another order dated De-
cember 14, 1763, Mercier and Fenelon refined the responsibilities of the
maréchaussée, fixing the exact price of their functions related to the arrest of
“Negroes,” the distribution of funds, and the prohibition of physically abus-
ing arrested persons of color. “We hereby bar and prohibit most unequivo-
cally any officer or archer from striking or insulting anyone that they are com-
manded to arrest, under penalty of cassation in the event that they strike
anyone, and in addition, for the archers, under penalty of being sent to a
court of ordinary jurisdiction.”*

In a final order dated February 12, 1764, perhaps one of Mercier’s last acts
before leaving Martinique, he and Fenelon regulated the policing of vaga-
bonds and of persons without papers. These regulations required all white
persons to register with the police and punished both those who did not have
registration papers as well as their hosts or employers. The regulations were
intended to prevent sailors, soldiers, or criminals from taking refuge in the
homes of legitimate residents of Martinique and from seeking employment as
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a way of escaping the consequences of their acts.*’ Steep penalties, including
the threat of galére (transportation), were attached to these ordinances.>0

A “severe police”—that is how the historian May would remember
Mercier’s legacy in Martinique. How fitting for a man who would embrace
legal despotism only three years later in his L'ordre naturel. In this regard at
least, Mercier’s praxis corresponded well with his writings, especially because
these police functions were intimately related to the maintenance of slavery—
the ultimate form of private property on the island. Policing the slave popula-
tion was a—if not the—key component of these penal initiatives.5!

History, ultimately, would not look favorably on Mercier’s policing. As
May shows, the creation of the police force was itself a political intervention
that redistributed power on the island—and that ultimately backfired against
Mercier. In creating the police, Mercier was concentrating the power to po-
lice in the king’s hands—an unwelcome development for the local masters
and proprietors who had previously held this authority.

The fact is, Martinique society had been heavily militarized since its Euro-
pean inception in the early seventeenth century and the milice—the local mi-
litia—had always played a very important role in policing the population.
From at least 1627 onward, the Martinique colonists and whites had acted as
soldier peasants—armed and somewhat trained to defend the island—and an
institutionalized militia was well in place by the time of French colonization
in 1635.52 In his memoirs from 1660, Father Brunetti wrote that “all the in-
habitants of Martinique carry arms and there isn’t one who, going off his
property, would not wear at least a sword on his side.”>3 The milice had also
become a means for ordinary colonists to acquire titles of nobility and a
source of hope for miliciens de coulenr who longed for official freedom.5* Af-
ter years of internecine struggles against other military units, the milice had
achieved formal status in the early eighteenth century and had become cen-
tral to the organization of Martiniquais society.> Mercier, then, was taking
on an important institution and his intervention was met by indignation from
the local aristocracy and landowners. In fact, in 1776, after Mercier’s depar-
ture, the milice would be reestablished.5¢

Looking back, Mercier’s creation of a police force was certainly not an ef-
fort to liberalize a traditional government function, to reduce the amount of
government intervention, or to promote the liberty of all. On the contrary,
Mercier’s political initiatives concentrated state power and increased govern-
ment intervention. In contrast to his stated economic beliefs, in Martinique
under his stewardship, state control grew through the police function. This
would be in keeping with Mercier’s embrace of legal despotism three years
later in Lordre naturel.
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Natural Order and Inequality

Mercier’s emphasis on private property went hand in hand with a robust jus-
tification of inequality—and some philosophes, especially Rousseau, would
have none of this.5” The formation of society, Mercier argued, was intended
to protect the right to private property, and therefore to protect the inequali-
ties associated with that right, or as he put it: “the law of property, that fun-
damental law of society, that law which is the basic reason for all other laws,
necessarily excludes equality.”>® Mercier would write:

I will conclude this [second] chapter with an observation on the inequal-
ity of man: those who complain about it, fail to recognize that inequality
is in the very essence of order and justice: once I have acquired the exclu-
sive ownership of property, no one else can be its owner like me at the
same moment. . . . Therefore, one must not interpret the inequality of
human conditions as an abuse that originates with society; even if you
were able to dissolve societies, I would defy you to make the inequalities
disappear; they have their source in the inequality of physical powers
and in a multitude of chance events that are entirely independent of
our will.s

For Mercier, inequality was natural and inevitable. The social condition
would never overcome inequality—it was inscribed in the natural order prior
to civil society and inextricably woven into organized society. Mercier recog-
nized that, at certain times, gross inequalities could cause disorder. “But
what should we conclude from that?” he asked. “Should we set out to equal-
ize conditions?” No, he answered. “No, because we would have to destroy all
private property, and consequently society itself. Nevertheless, we should re-
dress the disorders that cause the problems insofar as they forcibly arrange
things so that all the rights are on one side and all the duties on the other.”%°

The contrast with Rousseau could not have been sharper. Whereas for
Rousseau inequality was the product of civilization and civil society, for Mer-
cier it predated the social condition. It was inscribed in nature.®! And along
many other dimensions as well, the conflict was stark and sharply worded.
The conventional wisdom in political philosophy was that man gave up many
of his natural liberties to join civil society. The Physiocrats, by contrast, main-
tained that those very liberties originated in the state of nature and came to
full fruition in society. Whereas Montesquieu had shown that political liberty
depended on separation of powers, the Physiocrats counseled a unified exec-
utive. Along with their ideas about individual liberty and the economic sys-
tem, they embraced legal despotism in politics. Embedded in the very idea of
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natural orderliness—at the very heart of their enterprise—lay an absolute, he-
reditary, unified monarch who declared positive laws to punish those who did
not recognize the force of natural law.

The debate between Rousseau and Mercier ultimately reveals a deep ten-
sion in Physiocratic doctrine—at least, to our modern eyes—between the lib-
erty of economic exchange and the despotism of governance. For while
the Physiocrats’ discourse of liberty sounded practically revolutionary at the
time, their embrace of legal despotism was resoundingly reactionary. The
Martiniquais police, after all, served as the principal enforcement mechanism
of chattel slavery—a dramatic illustration of this central paradox. This key
tension would recur in both early liberal and twentieth-century neoliberal
writings. Each reiteration, slightly more technical than the last, would have
embedded in it this paradox of natural order and strict policing. From Jeremy
Bentham’s writings on punishment to more contemporary neoliberal works,
each generation would reconstitute, however oddly, Quesnay’s juxtaposition
of liberty in economics and legal despotism in the penal sphere.



Bentham’s Strange Alchemy

In a series of letters he wrote from White Russia in the year 1787, collected in
his Panopticon; or, The Inspection-House, Bentham outlined an imaginative
plan for a panoptic prison that would reunite discipline and market efficiency.
The former, discipline, permeated the Panopticon—as Michel Foucault so
forcefully reminded us in Discipline and Punish, where he appropriated the
very concept to define one extremity of the disciplinary project, the space of
generalized surveillance.! Writing of the “Advantages of the Plan” in his sixth
letter, Bentham highlighted the disciplinary reach: “I flatter myself there can
now be little doubt of the plan’s possessing the fundamental advantages I
have been attributing to it: I mean, the apparent omnipresence of the inspec-
tor (if divines will allow me the expression) combined with the extreme facil-
ity of his real presence.”?

But Bentham’s interest in market efficiency also drove his invention. The
panopticon aimed to mete out surveillance “at the lowest possible cost,” as
Foucault also reminded us, emphasizing: “ecconomically, by the low expendi-
ture it involves; politically, by its discretion, its low exteriorization, its relative
invisibility, the little resistance it arouses.”? Efficiency was indeed a key selling
point. In his sixth letter, Bentham immediately followed up the idea of omni-
presence with a claim regarding the economic savings to be reaped. “A collat-
eral advantage it possesses, and on the score of frugality a very material one,”
Bentham wrote, “is that which respects the number of the inspectors requi-
site. . . . [F]or the trouble of inspection is diminished in no less proportion
than the strictness of inspection is increased.”* Efficiency was a central con-
cern of Bentham’s. In this regard, Philip Smith is undoubtedly right: “An ad-
mirer of much in Adam Smith, he envisaged the penal institution as a profit-
able enterprise.”? Philip Smith adds:

When Bentham famously wrote that the panopticon had untied the
Gordian knot of the Poor Laws he was referring to the fact that such in-
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stitutions could become attractive to the private sector and thus run
without cost to the public. The panoptical principle would allow fewer
staft to be employed, thinner walls to be built, and better work rates to
be accomplished. . . . Here was an institution primarily designed to make
money rather than remake souls, one in which the governor would be an
industrial Gradgrind, not a philosopher, and one who would not burden
the unwilling taxpayer.¢

Bentham’s letters on the panopticon crystallize the peculiar alchemy that
only Bentham could achieve and achieved seemingly first: a combination of
Beccaria on punishment with a concern for Adam Smith on the economy, or,
more precisely, a mixture of a cameralist reading of Beccaria on crime and
punishment with a moderate, naturalist reading of Adam Smith. By means of
his peculiar alchemy, Bentham would ultimately replicate—however uninten-
tionally—the Physiocratic paradox, namely an element of natural orderliness
in the economic realm and legal despotism in the penal sphere. Bentham’s al-
chemy would prove terribly productive and help shape modern American
conceptions of the criminal sanction. In this way, Bentham inadvertently pro-
vided the link from the nineteenth century to the present, in large part due to
his significant influence on modern legal, economic, and political thought—
that is, he provided both inspiration to contemporary consequentialist think-
ers and a productive foil to believers in natural rights.

Creative readings of Bentham’s economic views have proliferated wildly
over the past two centuries, and, in the process, Bentham’s work has been
bent in every possible direction, from individualist to collectivist, from natu-
ralist to constructivist, from laissez-faire zealot to founder of the welfare
state. Bentham’s writings on education, public health, and women’s suffrage
have buoyed many progressives, including John Dewey; his consequentialist,
cost-benefit approach has been embraced by many modern conservatives;
and his quietist tendencies have infuriated many on the left, most notably
Marx, who referred to Bentham as “an insipid, pedantic, leather-tongued or-
acle of the ordinary bourgeois intelligence of the 19th century.””

Navigating this landscape of Bentham readings is no easy task. The burden
of this chapter is to show that, although Bentham expressly rejected notions
of natural rights, he nevertheless introduced an element of natural harmony
back into his economic theory. But the argument here does not stand or fall
on that proposition alone, because the more crucial point is that, regardless
of one’s reading of Bentham’s economics, there is no question that his views
on punishment were unbendingly interventionist.

It is the comtrast between Bentham’s economics and his views on punish-
ment that reiterates the duality of the Physiocrats. In a modified way, to be
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sure, since Bentham extends the economic rationality of pricing to the field
of crime and punishment. But at its heart, the contrast between the element
of quietism in Bentham’s economics and his embrace of full intervention in
penality clearly echoes the Physiocratic approach. Bentham may well have re-
garded punishment as “in itself evil”—just like Beccaria before him—but he
viewed the penal sphere as the domain of pure state intervention. From
Bentham’s design of the panopticon to his view of the penal code as a grand
menu of prices, there is no doubting his pure constructivism in the punish-
ment field. In this sense, it is the comparison to his economic views that
solves the puzzle. It is in the tension that we can most clearly see Bentham’s
curious alchemy.

Jeremy Bentham on Punishment and Political Economy

Bentham embraced Beccaria on punishment. Not the humanitarian Beccaria
of the philosophes, but the utilitarian Beccaria, the Beccaria of pain and plea-
sure, of marginal utility. The Beccaria of calculated and proportional sanc-
tions intended to signal the price of crime and the fine gradations of punish-
ment. Bentham espoused the ideas of Beccaria the cameralist, Beccaria the
interventionist, Beccaria the price fixer—but only as these ideas applied to the
penal sphere. Neither Bentham, nor later scholars of law and economics,
would embrace Beccaria’s cameralism in the economic domain. But more on
that later.

In the penal sphere, Beccaria’s influence on Bentham was paramount, not
only with regard to the central utilitarian assumption that individuals ratio-
nally pursue pleasure and avoid pain, but also for the central insight regarding
the measurement of pain and pleasure. “It was from Beccaria’s little treatise
on crimes and punishments,” Bentham wrote, “that I drew, as I well remem-
ber, the first hint of this principle [that monetary values can be used as an
instrument to measure the quantity of pain or pleasure], by which the pre-
cision and clearness and incontestableness of mathematical calculation are
introduced for the first time into the field of morals.”® Bentham also drew
on Beccaria regarding the “fundamental axiom” that the measure of right
and wrong is the greatest happiness of the greatest number. That formu-
lation, as has been shown, “appears word for word in the English transla-
tion of Beccaria (in the original it is ‘la massima felicita divisa nel maggior
numero’).”® Bentham traced these insights specifically to the one he called his
“master.”

With a few minor exceptions, then, Bentham on crime and punishment
mirrors Beccaria’s short tract. Bentham agreed with Beccaria on most crimi-
nal law issues, including the death penalty. Regarding capital punishment,



106 Bentham’s Strange Alchemy

Bentham went so far as to write that Beccaria had covered the topic so well,
there was little anyone could add: “the more attention one gives to the
punishment of death the more he will be inclined to adopt the opinion of
Beccaria—that it ought to be disused. This subject is so ably discussed in his
book that to treat it after him is a work that may well be dispensed with.”10

Bentham explicitly acknowledged his debt to Beccaria on a wide range of
penal issues, but the parallel is clearly apparent from the text itself. Most
of the penal theories that Bentham articulated, including his central insight
of marginal deterrence, can be identified in Beccaria’s short tract On Crimes
and Punishments. For instance, Bentham’s key idea that the lower the proba-
bility of apprehension, the higher the optimal punishment—an idea that is
central to modern economic analyses of crime and punishment—had already
been examined by Beccaria, who wrote: “One of the most effective brakes on
crime is not the harshness of its punishment, but the unerringness of punish-
ment. . . . The certainty of even a mild punishment will make a bigger impres-
sion than the fear of a more awful one which is united to a hope of not being
punished at all.”!! Similarly, on Bentham’s insight that fines are preferable to
imprisonment if the convict can pay—which would be rehearsed by later pro-
ponents of law and economics—Beccaria again had already surveyed the ter-
ritory, writing, “Thefts without violence should be punished with fines. . . .
[But] since this is generally the crime of poverty and desperation, the crime
of that unhappy section of men to whom the perhaps ‘terrible” and ‘unneces-
sary’ right to property has allowed nothing but a bare existence . . . the most
fitting punishment shall be the only sort of slavery which can be called just,
namely the temporary enslavement of the labour and person of the crimi-
nal to society.”!? In these passages, Beccaria was working out the precise the-
orems that Bentham and members of the law-and-economics movement
would later reinvent.

In his economics, however, Bentham ignored Beccaria the price-setting
cameralist and turned instead to Adam Smith, albeit an interpretation of
Smith that would be considered moderate by some today. Bentham turned in
earnest to the study of political economy in 1786 at the age of thirty-eight
and dedicated eighteen years to the enterprise.'®* And when he did so, he
turned almost unbendingly to Smith’s Wealth of Nations. Werner Stark, the
editor of Bentham’s economic writings, would go so far as to say that “the
Wealth of Nations was Bentham’s economic bible and he assimilated it until
he thought its terms and spoke its tongue.”!* This is not to suggest that
Bentham never departed from Smith’s economics. He did so famously in his
Defence of Usury, which was diametrically opposed to Smith’s view, and he
kept a running tab of “problematic points” in Smith’s work.!s But in the
main, Bentham treated Smith as his guide.
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Nowhere is this more evident than in Bentham’s Manual of Political Econ-
omy, written in the period 1793 to 1795, in which he intended to suc-
cinctly and comprehensively present his economic view as a guide to action.
Bentham’s Manual reflects a clear debt to Smith. Bentham recognized on
the very first page that his own Manual tracked Smith’s thought closely—
that “the principles here laid down concur with those laid down by that illus-
trious writer.”1¢ Bentham distinguished and justified his Manual, in relation
to The Wealth of Nations, as the practical guide to implement the theoretical
view. “His object was the science,” Bentham wrote; “my object is the art.”
Or, as Bentham would explain, “This work is to Dr. Smith’s, what a book on
the art of medicine is to a book of anatomy or physiology.”!” Bentham’s em-
phasis was not on theory, but on practice. It was not on pure knowledge, but
on governing: “The great object, the great desideratum, is to know what
ought and what ought not to be done by government.”!® And on that vital
question, the Manual reveals a distinct bias in favor of quietism—but let me
not get ahead of myself.

Readings of Adam Smith

To suggest that Bentham was influenced by Adam Smith actually raises more
questions than it answers. Of all authors, Smith has received perhaps the wid-
est possible range of readings—from Smith the laissez-faire purist to Smith
the incipient socialist. Reading Adam Smith is undoubtedly the most telling
Rorschach test in the discipline: how readers interpret Adam Smith, along
both dimensions that matter most here—the theoretical underpinnings and
the policy recommendations—tells us far more about the reader than it does
about Smith.

On the theoretical side, some readers emphasize a naturalist reading of
Smith, others an element of utility developed by Smith’s close friend, David
Hume. In the first camp, Jacob Viner believed that Smith’s most insightful
and original contribution was the introduction into economics of the idea of
a harmonious order of nature—essentially, the idea of natural order. In a lec-
ture delivered in 1927 at the University of Chicago, Viner would declare that
“Smith’s major claim to originality, in English economic thought at least”
was his introduction of the idea of natural order into economics, an idea that
“philosophers and theologians had already applied to the world in general.”
Viner continued: “Smith’s further doctrine that this underlying natural order
required, for its most beneficent operation, a system of natural liberty, and
that in the main public regulation and private monopoly were corruptions of
that natural order, at once gave to economics a bond of union with the pre-
vailing philosophy and theology, and to economists and statesmen a program
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of practical reform.”!® The parallel to certain readings of Fran¢ois Quesnay is
striking.

Historians such as J. Bartlet Brebner and Colin Holmes would similarly
underscore the naturalist foundations of Smith’s thought, often emphasizing
Smith’s earlier work The Theory of Moral Sentiments, where Smith applied the
doctrine of harmonious order to the field of ethics. Brebner would write, for
instance, that “Smith, as his Theory of Moral Sentiments had to some degree
foreshadowed, argued that the identification or unification [necessary to se-
cure the common good] would be a natural one, that is, that if each individ-
ual was left free to pursue what he regarded as his own interest he would be
‘led by an invisible hand” and by ‘more familiar causes’ to collaborate in the
achievement of the general good.”?0

Other economic historians, however, such as Lionel Robbins, traced
Smith’s sensibilities to Humean utilitarianism. Robbins argued that the philo-
sophical origin of eighteenth-century economic theory was the principle of
utility “according to which all laws and rights were to be regarded as essen-
tially man-made and to be evaluated according to their effects on the general
happiness, long term and short.”?! To be sure, influences are often over-
lapping. “Life is not consistent and influences are mixed,” Robbins would
concede. “This can well be seen in Adam Smith, who so frequently uses the
terminology of the Naturrecht, but whose arguments are so consistently util-
itarian in character.”?? In fact, Robbins would go so far as to recast Smith’s
notion of the “invisible hand” not as a phenomenon of natural order, but
rather as an accoutrement of the legislator: “The invisible hand which guides
men to promote ends which were no part of their intention, is not the hand
of some god or some natural agency independent of human effort; it is
the hand of the lawgiver, the hand which withdraws from the sphere of the
pursuit of self-interest those possibilities which do not harmonize with the
public good.”?3

Along the dimension of policy, there are, if possible, even wider disagree-
ments. At one extreme, George Stigler, one of the founders of the Chicago
School of economics, presents Smith as a purist who placed rational self-
interest and free markets at the very center of his enterprise. The central in-
sight of Adam Smith, whom Stigler referred to as “our venerable master,” is
that “the conduct of economic affairs is best left to private citizens.” What
Smith demonstrated was “the incapacity of the state in economic affairs.”?*
On Stigler’s reading, Smith had two main bases: he believed “in the efficiency
of the system of natural liberty,” and “he deeply distrusted the state.” These
bases, in Stigler’s view, led to one policy recommendation: Smith “wishe[d ]
most economic life to be free of state regulation.”?® Naturally, Smith recog-
nized departures from these working principles in the case of externalities,
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but overall his was the “case for /aissez faire.”?¢ In his 1976 preface to the au-
thoritative University of Chicago 1976 reprint of The Wealth of Nations,
Stigler pointed to the famous butcher, brewer, and baker passage and added:
“This drive of self-interest, which the modern economist has relabeled
‘utility-maximizing behavior,” is always present in The Wealth of Nations:
Smith uses it to explain how men choose occupations, how farmers till their
lands, even how the leaders of the American Revolution (which was just
beginning) are led by it to rebellion.”?” This is, to a certain extent, the read-
ing of Smith that would be pilloried under the oft-quoted catchphrase of
Thomas Carlyle, “anarchy plus the constable,” or Ferdinand Lassalle’s anal-
ogy of the state as mere “night watchman.”

Further along the spectrum, Emma Rothschild and Amartya Sen empha-
size a kinder, gentler Smith. They portray Smith as an anticolonialist thinker
who opposed monopolies granted to the Indies trading companies because
of the nefarious mixing of sovereignty and commerce. This is the Smith op-
posed to the American colonial enterprise because of the extraordinary ex-
pense it imposed on Great Britain. This is the Smith who objected to imperi-
alism. The Smith with a soft touch in his policy recommendations, always
caring about the “lower ranks.” The Smith who conceived of wealth—of the
wealth of nations—as the general living condition of all members of society:
not just the large property owner, not just the wealthy farmer, but “a work-
man, even of the lowest and poorest order” who “if he is frugal and industri-
ous,” can “enjoy a greater share of the necessaries and conveniences of life
than it is possible for any savage to acquire.”?® The Smith who argued for tax-
ation of commerce (rather than prohibition, for instance in the case of the ex-
portation of wool).?” The Smith who opposed the unfettered self-interest of
merchants (mostly to keep them from obtaining monopolies). In sum, the
Smith who was far more sympathetic to Turgot and Condorcet than to
Quesnay and “perfect liberty.”

At the far end of the extreme, there is the Smith who did not believe in
laissez-faire, nor for that matter in the “invisible hand.” In 1952, Lionel
Robbins would notoriously write that “to identify such doctrines with the
declared and easily accessible views of the Classical Economists is a sure sign
of'ignorance or malice.”3® Numerous historians have tracked the instances of
government intervention that Smith favored and drawn long lists of his inter-
ventionist policies.3! Even a partial list, we are told, “would suffice to provide
ammunition for several socialist orations.”3? “Clearly,” Colin Holmes con-
cludes, “Adam Smith was not a doctrinaire advocate of laissez-faire; he envis-
aged a wide and flexible range of economic activities for government.”3?

According to scholars at this extreme, Smith used the metaphor of the in-
visible hand in jest. “The image of the invisible hand was a minor, and even, it
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has been suggested, an ironic element in Smith’s own economic thought,” it
is said; the principle itself, “in its twentieth-century sense, was quite un-
Smithian.”3* According to this view, Smith was more a historian of the mar-
ket economy than an advocate of laissez-faire economics. Smith traced the
emergence of market exchange and advocated less government interven-
tion—taxing rather than prohibiting the exportation of wool—but he was by
no means a free marketer.3 “The more imposing idea of a general competi-
tive equilibrium, in which the outcome of the self-interested actions of indi-
viduals is a system or order of maximal efficiency, is far less close to Smith’s
own conceptions,” Rothschild and Sen note.?¢ According to Rothschild, “the
invisible hand is in conflict with other parts of Smith’s work” and “it is the
sort of idea he would not have liked.”?” Much earlier in 1883, Carl Menger
too had expressed caution about Smith’s use of the term, suggesting that
Smith had an idiosyncratic understanding of the concept.38

Have I mentioned that readings of texts are often no different than the cat-
egories we fight over? Anyone who remains skeptical should read William
Grampp’s marvelous catalogue of the ten most common readings of what
Smith meant by the “invisible hand.”3 Surely, the range of appropriations of
Smith’s writings is one of the more impressive illustrations of this point.

Bentham’s Reading of Smith

Bentham’s reading of Smith lies, along the theoretical dimension, closer to
the side of natural order, though Bentham himself would strenuously resist
the language of natural rights. Along the policy dimension, Bentham ulti-
mately embraced a more moderate Smith.

To be sure, Bentham himself explicitly rejected naturalism. He is, as you
will recall, the one who described the concept of natural rights as “simple
nonsense . . . rhetorical nonsense,—nonsense upon stilts.”4? At the explicit,
rhetorical level, there is no question that Bentham rejected the idea of natural
order. Here Jacob Viner is undoubtedly right when he concluded that “of ex-
plicit formulation by Bentham of a doctrine of natural harmony I can find not
the slightest trace in his writings.”*!

But in the process of drawing on Adam Smith, Bentham replicated a cer-
tain naturalism in his economics. Bentham’s Manual of Political Economy re-
flects this clearly. Chapter 2, titled “Fundamental Principles,” essentially ar-
ticulates why it would be unwise for a statesman or for the government to
intervene in economic matters. The chapter is a manifesto for government in-
action—oftering arguments that still resonate loudly in contemporary dis-
course. First, private individuals know their interests far better than the gov-
ernment does: “The chance there is of a man’s possessing in his superior
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degree the faculties of knowledge and judgment depends itself in great mea-
sure on the degree of interest he has in the concern,” Bentham wrote. The
private farmer, miller, merchant, or manufacturer simply knows more than
the government expert. As a result, Bentham argued, “A first Lord of the
Treasury for instance, or other Member of Parliament, or a first Lord of
Trade, is not likely to have had so many opportunities of acquiring knowl-
edge relative to farming as a farmer, relative to distilling as a distiller, relative
to manufacturing of stufts as a manufacturer of stuffs, relative to the selling of
the produce of any of those trades at home or abroad as one who has made
the selling of them the business of his life.”#? Second, private individuals will
pursue their personal interests more effectively than the government would
on their behalf: “The interest which a man takes in the affairs of another, a
member of the sovereignty for example in those of a subject, is not likely to
be so great as the interest which either of them takes in his own: still less
where that other is a perfect stranger to him.”43

The combination of these two first reasons leads, syllogistically, to Ben-
tham’s presumption against intervention. “In not one of these particulars is
the statesman likely to be more than upon a par with the individual whose
choice relative to the subjects in question he is so ready to control: in almost
all of them he is constantly and necessarily inferior beyond all measure,”
Bentham would add. Bentham then goes on to repeat, in a style like that of a
Baptist preacher, the handicaps of the lord of the treasury, of the member of
Parliament, of the first lord of trade: not likely to have bestowed attention to
the business, not likely to bestow attention with equal energy, not likely to
possess so much knowledge, not likely to form the best mode of carrying
on the trade, still less likely to make a better choice—a veritable litany of
inferiorities. To top it off, even if the statesman “by any accident” happened
to have the knowledge, “yet even this would not afford them any sufficient
warrant for endeavoring to employ the power of government in inducing
any individual or individuals to embark in such branch of trade, unless the
statesman had also a stronger regard for the interest of the trader than the
trader himself, in other words, loved every man better than any man loves
himself.”# In short, even if the government had the information and self-
interest, it would not use it as well as would the individual. Bentham was
blunt: “so sure it is that the information is true, so sure is it that the exercise
of power would be unnecessary, and to no use.”*

Now, you may agree or disagree with Bentham about the probability that a
government official will know more or less than the private individual. Many
agree with Bentham, which is why the argument from expertise and self-
interest remains so vibrant today, as it has over the ages. But many also dis-
agree, which is why administrative agencies today are often staffed by experts
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from within the industries that they supervise. The administrative move-
ment of the New Deal rested precisely on the promise of enlisting the most
talented insiders as experts to better capture all this information and self-
interest. Again, you may agree or disagree; this debate is seemingly eternal.
But what is clear and indisputable is that, first, Bentham himself sided with
the government skeptics, and, second, that his position was not necessary or
dictated, that it represented a choice. Bentham chose to take a strong posi-
tion on the matter ex ante. Instead of keeping an open mind, instead of de-
ciding to empirically evaluate each and every situation, instead of performing
a case-by-case analysis—which is what a true empiricist would do—Bentham
staked out an extreme position in the debate and sided strongly with the
skeptics. Readers of Bentham can point to instances where Bentham argued
for government intervention—to an agenda for government—but the under-
lying default, the presumption, the thumb on the scale, was a bias toward
nonintervention. The superiority of the individual’s information and self-
interest fundamentally underlay Bentham’s economics.

Bentham did not hide this bias in his Manual of Political Economy. Govern-
ment there is viewed as essentially “incompetent” and as having been, in
economic affairs, not only “perfectly useless” but “always more or less perni-
cious.”#¢ Bentham tirelessly writes of the “absurdity” of government mea-
sures and of their great “mischief.”#” The Manual is essentially an effort to
minimize the damage of government intervention by critiquing most of the
existing measures and delineating a few proper measures that the govern-
ment should engage in—essentially the granting of patents and the stockpil-
ing of subsistence goods.

Bentham telegraphed this view even more succinctly in the opening pages
of his Institute of Political Economy, written a few years later (between 1800
and 1804). “Without some special reason,” Bentham declared, the state
should not interfere in economic matters. He also famously wrote as the
opening paragraphs of his Agenda for government—yes, that’s right, his
“agenda” for the state, not his “non-agenda”:

General rule: nothing ought to be done or attempted by government for
the purpose of causing an augmentation to take place in the national
mass of wealth, with a view to encrease of the means of cither subsis-
tence or enjoyment, without some special reason. Be guiet ought on
those occasions to be the motto, or watch word, of government.

For this quietism there are two main reasons.

1. Generally speaking, any interposition for this purpose on the part of
government is needless. . . . Generally speaking, [there is] no one who
knows what it is for your interest to do, as you yourself: no one who is
disposed with so much ardour and constancy to pursue it.
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2. Generally speaking, it is moreover likely to be pernicious, viz. by be-
ing unconducive, or even obstructive, with reference to the attainment
of the end in view. Each individual bestowing more time and attention
upon the means of preserving and encreasing his portion of wealth than
is or can be bestowed by government, is likely to take a more effectual
course than what in his instance and on his behalf would be taken by
government.*8

Bentham then went on for multiple pages defending a laissez-faire pre-
sumption, concluding that “with few exceptions, and those not very consid-
erable ones, the attainment [of] the maximum of enjoyment will be most ef-
fectually secured by leaving to each individual to pursue the attainment of his
own particular maximum of enjoyment in proportion as he is in possession of
the means.”*® Because human wisdom is tied to self-interest, Bentham wrote,
governmental interference could only result in less wealth being created.>® To
help explain this, Bentham drew analogies to nature: “Nature gives a pre-
mium for the application of industry to the most advantageous branch, a pre-
mium which is sure to be disposed of to the best advantage.”>! Bentham
completed the argument, suggesting that giving individuals the greatest free-
dom to pursue their own self-interest will not only result in the greatest ad-
vantage for themselves, but will also produce the greatest happiness and ad-
vantage for society as a whole.5?

Note that this is not simply a tie-breaking device. Bentham is not merely
stating that, if in equipoise, do nothing. This is a theory of a harmony of self-
interests that imposes a heavy burden of proof on anyone advocating for state
intervention. It rests on resolute predictions about the high likelihood of in-
dividuals having more information about, and interest in, outcomes, and of
government being incompetent. Note also that if Bentham had been a purist,
whether in his empiricism or in his utilitarianism, there would have been no
need for such a strong presumption. From a purely neutral perspective, there
would have been no need to presume any harmony of interests; he would
need only to conduct an empirical utility analysis to see where the chips fell,
that is, he would need only to determine whether statist intervention would
increase or decrease overall social welfare.

Bentham was prepared to override his own presumption—as we saw in the
Manual—in the case of patents and stockpiles of subsistence goods. And in
his political and legal writings, particularly his later Constitutional Code,
Bentham proposed governmental reforms that proved to be significant in
scope.’® But if one reads closely his Manual and Institute, and compares the
proposed governmental non-agenda to the agenda, the message is clear:
government is incompetent in economic matters and its authority must be
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limited to the greatest extent possible. In practice, the default position is
nonintervention. In theory, too, there is a certain harmony of self-interest:
the private pursuit of self-interest is generally a better guide than state inter-
vention.

In the end, although Bentham was vocally opposed to a natural rights
framework, he ultimately reproduced a notion of natural harmony in his
economics. This reading of Bentham was advanced early on, in 1901, by
Elie Halévy, and taken up again in the mid-twenticth century by Gunnar
Mpyrdal.>* Myrdal was right about a lot—particularly his social analyses of
American race relations—and I would say he was right here too: although
Bentham explicitly disavowed a natural law framework, by embracing Adam
Smith as he did, he ultimately reverted to a certain naturalism in his econom-
ics. Myrdal hit the nail on the head when he wrote:

Bentham, unlike the physiocrats, started out with strong condemnation
of the aprioristic metaphysics implied in the assumption of natural laws
and conceived of his own philosophical exertions as the working out, on
the basis of empirically ascertained sensations, of general rules for public
morals and legislation, i.e. interferences by the state. In the economic
field, the result of this—as of any other attempt at founding moral and
political views solely upon an observation of facts—was . . . a relapse into
the doctrine of a natural harmony of individual interests which, in its
turn, carries an inextricable anti-state and anti-organisation bias.55

Bentham’s economic writings, as a whole, support this view. This is not to
deny that Bentham supported and was in fact responsible for significant stat-
ist reforms that expanded the scope of the governmental function. Nor is this
to suggest that Bentham was a purist on laissez-faire. No, Bentham’s eco-
nomics are a rich and complex bricolage of utilitarianism, spontaneous har-
mony, and laissez-faire intuitions in theory, and welfare reforms in practice.
But as Myrdal concluded, correctly I believe, “In the end, even in the eco-
nomic thinking based on utilitarianism, the notion of a harmony of interests
inserted itself in the practical and political conclusions as a major predi-
lection.”5¢

There are, as we will see momentarily, practically as many readings of
Bentham as there are of Smith—which only compounds the interpretive puz-
zles. To say that Bentham was influenced by Smith hardly resolves the mat-
ter. To offer another reading of Bentham’s economic views also barely ad-
vances the debate—however firmly one believes that reading, as I do. What
does conclusively resolve the controversy, though, is the contrast between
Bentham’s views on punishment and his economic sensibilities, between the
pervasive panopticism of his punishment writings and the quietist default in
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his economics. An element of spontaneous harmony made its way into his
economics, in very sharp contrast with his views in the punishment field. It is
precisely the contrast, the opposition, the presence of spontaneous harmony
in one space and not in the other, that reproduced the doctrine of legal des-
potism from the Physiocrats—that mirrors Quesnay and Le Mercier’s stark
opposition between economy and society.

Readings of Bentham

Like Smith’s, Bentham’s opus is subject to widely divergent readings.’” The
field of Bentham studies is a veritable minefield—whether the topic is inter-
pretations of Bentham, the influence of Bentham on British laissez-faire, the
emergence of a British welfare state in the nineteenth century, or even the
very existence of nineteenth-century laissez-faire. As the historian Gertrude
Himmelfarb wrote at the height of the controversy:

There are those who, interpreting Bentham as a laissez-faireist, have as-
cribed to him the largest influence in determining the laissez-faire char-
acter of mid-Victorian society. Others, interpreting him as a collectivist,
have ascribed to him the largest influence in introducing collectivism
into mid-Victorian society. Still others have interpreted him as a laissez-
faireist who could not, for that reason, have had any influence on the
growing collectivism of the century. And still others have interpreted
him as a collectivist whose particular ideology had little influence on the
emerging institutions, agencies, administrative techniques, and struc-
tures.>®

John Maynard Keynes was one of those who placed Bentham in the cat-
egory of extreme partisans of laissez-faire—in line with the Manchester
School; other historians, similarly, would argue of Bentham that “under his
influence laissez-faire held the field in English industry and commerce for the
greater part of a century.”® In this vein, Bentham has been described as indi-
vidualist, laissez-faireist, and liberal .60

Other scholars read a completely different Bentham, essentially a modern
big-government administrator. Robbins would go so far as to opine, in his
important 1953 monograph The Theory of Economic Policy in English Classi-
cal Political Economy, that after rereading Bentham’s Constitutional Code
(Bentham’s project for a practical utopia), “I feel that, in some respects at any
rate, modern practice has yet some little distance to go before it catches up
with Jeremy Bentham.”¢! The legal scholar Julius Stone would write of Ben-
tham and Benthamites that “They cried ‘Hands on!” as much as, if not more
than, ‘Hands off!’”2 Similarly, Ellen Paul would refer to Bentham as “a me-
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liorist social engineer if there ever was one [who] laid the theoretical ground-
work for the enervation of the ‘let alone”’ principle.”® “By the time Bentham
was finished enumerating various ‘agenda’ for government, his ‘be quiet’ dic-
tum for government lay mortally wounded,” Paul writes.%* Paul compiles the
list of government tasks that Bentham approved—as others have done for
Smith—and finds the list quite long.%> As Colin Holmes writes, “Clearly,
Jeremy Bentham was not the supporter of an inflexible /aissez-faire ideal.”%°
Or, even more strenuously, as Charles Rowley would write, “Bentham did
not believe in the invisible hand. Self-interest would only lead to the greatest
happiness if the law was correctly devised.”¢”

The historian J. Bartlet Brebner is the one who would spark much of the
revisionist interpretation of Bentham, writing in 1948 that “Jeremy Bentham
and John Stuart Mill, who have been commonly represented as typical, al-
most fundamental, formulators of laissez faire, were in fact the exact oppo-
site, that is, the formulator of state intervention for collectivist ends and his
devout apostle.”%8 Referring to the British constitutional scholar Albert Venn
Dicey, who was identified with the opposite view, Brebner would declare:
“In using Bentham as the archetype of British individualism he was convey-
ing the exact opposite of the truth. Jeremy Bentham was the archetype of
British collectivism.”® Numerous historians would line up behind this posi-
tion.”® Henry Parris would characterize Dicey’s view as “a mere travesty of
Benthamism.””! Jennifer Hart as well would portray the Benthamites as cen-
tral to the statist interventions.”? In support of these readings, many cite
Bentham’s notorious statement that “I have not, I never had, nor ever shall
have, any horror, sentimental or anarchical, of the hand of government.””3
Along these lines, Bentham has been called, among other things, “authoritar-
ian, . . . despotic, totalitarian, collectivist, behaviouralist (‘a cold-blooded,
empirical social engineer’), constructivist, panopticist and paternalist.””#

And this is only the tip of the iceberg. There is substantial controversy over
Bentham’s influence on British practice. Everyone agrees that the Bentha-
mites played a key role in staffing royal commissions that ultimately led to
interventionist legislation, but they disagree as to whether the results were
intended by Bentham, whether the results were inherent in Bentham’s
thought, and even whether the Benthamites themselves acted intentionally or
unwittingly to help bring about statist policies.

There is controversy as well over whether Benthamites preserved or under-
mined a minimalist state. Some, like Jacob Viner, trace the welfare reforms
directly to Bentham. According to Viner, “Bentham was the first person to
propose birth-control as a measure of economic reform, and this before Mal-
thus had published his first Essay on the Principle of Population. The Ministry
of Health which he proposed would be made responsible not only for general
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sanitation and routine public health work, but also for smoke prevention, lo-
cal health-museums, and the policing of the medical profession to prevent
their formation of monopolies.””> Many, like Ellen Paul, argue that the suc-
cessors to Bentham, because of their reliance on the principle of utility, ended
up eviscerating the laissez-faire doctrine: “in the hands of John Stuart Mill
and his successors little was left of noninterventionism but a hollow shell.”7¢

Earlier scholars, such as Dicey himself, argued that Benthamites brought
about the demise of laissez-faire because of both the logic of utilitarianism,
which could be marshaled in favor of government regulation, and the fact
that these very Benthamites had replaced a corrupt state with an efficient
one. “Faith in laissez-faire suffered an eclipse; hence the principle of utility
became an argument in favour, not of individual freedom, but of the absolut-
ism of the State. . . . English administrative mechanism was reformed and
strengthened. The machinery was thus provided for the practical extension of
the activity of the State. . . . Benthamites, it was then seen, had forged the
arms most needed by socialists,” Dicey wrote.”” Still other historians contend
that Benthamism had little influence. One historian, Oliver MacDonagh,
goes so far in the other direction as to suggest that, in this area, “Benthamism
had no influence upon opinion at large or, for that matter, upon the over-
whelming majority of public servants.””3

There are raging controversies over whether laissez-faire actually prevailed
in nineteenth-century Britain or instead was merely a myth. For many de-
cades in the early twentieth century, the dominant interpretation was that
during the mid-nineteenth century in Britain, there was a zenith of laissez-
faire inspired by Bentham’s influence in economics. That at least was the the-
sis of Albert Venn Dicey, which reigned for many years and was shared by
many important historians in the early twentieth century.” Dicey would
write, for instance, that “though laissez-faire is not an essential part of Utili-
tarianism it was practically the most vital part of Bentham’s legislative doc-
trine, and in England gave to the movement for reform of the law, both its
power and its character.”8" This reading of English history had many adher-
ents.8! In 1968 Eric Hobsbawm would write, “By the middle of the nine-
teenth century government policy in Britain came as near /aissez-faire as has
ever been practicable in a modern state. Government was small and compara-
tively cheap, and as time went on it became even cheaper by comparison with
other states.”?

Starting in the 1940s, however, this view was challenged by a number of
historians, who argued that Britain did not experience much in the way of
laissez-faire and that Bentham himself was not much of an individualist in
economic matters—or, as Brebner would write, that “Jeremy Bentham was
the archetype of British collectivism.”®3 Brebner led the charge here too, es-
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sentially arguing that the “age of /aissez-faire” was largely a myth: “laissez
faire never prevailed in Great Britain or in any other modern state,” Brebner
declared.®* Karl Polanyi, in his seminal work The Great Transformation, ar-
gued that the fiction of laissez-faire at midcentury was only made possible by
“an enormous increase in continuous, centrally organized and controlled in-
terventionism” or, as he famously wrote there, “laissez-faire was planned.”8s
Numerous historians, such as Colin Holmes and David Roberts, joined the
fray in support of this reappraisal of the earlier period and concluded that
there was, contra Dicey, pervasive and growing interventionism in the nine-
teenth century.86

Such revisionism extended into the area of free trade as well. John Nye
would demonstrate empirically that “Britain was not as much of a free trader
in the nineteenth century as has been previously perceived, especially in com-
parison to France.”®” Overall, as Roberts would suggest, the Victorian era
was not the heyday of laissez-faire, but rather a time of social reform and bu-
reaucratic growth, as well as the starting point for British collectivism.38
Much of the literature attributed the growing interventionism not to ideol-
ogy or the force of collectivist ideas, but instead to current events: publicized
abuses, accidents, and scandals called for political responses, and that ulti-
mately led to a far larger administrative state than had been envisioned.$?

There were, naturally, voices on both sides of the debate. In response to
the skeptics, other historians and scholars argued that, though perhaps more
tempered than originally suggested, a strong laissez-faire attitude had never-
theless moderated much of the movement toward state interventionism.?® El-
len Paul, for instance, concluded from a review of all the historical evidence
that “by comparison with the England of earlier and later centuries, the nine-
teenth century was a ‘high tide’ of laissez faire.”! Arthur Taylor, too, con-
cluded that laissez-faire was “until at least 1870, and arguably for a further
twenty-five years beyond that, the strongest impulse influencing the shape
and character of governmental economic policy.”? Paul also marshaled Jo-
seph Spengler’s insightful argument that, as a historiographical matter, gov-
ernment interventionism may leave more traces in the historical record than
laissez-faire ideas and practices, especially if the latter are more dominant and
require less justification.”?

There are additional controversies over whether David Ricardo, Thomas
Malthus, John Stuart Mill, Henry Sidgwick, and J. E. Cairnes gradually
transitioned from more laissez-faire beliefs to a more state-interventionist
point of view.”* The proponents of free trade and laissez-faire in the nine-
teenth century were well identified: the theorists of the Manchester School,
Richard Cobden and John Bright; academics such as Herbert Spencer; and
journalists and popular writers such as James Wilson, Harriet Martineau,
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and Jane Marcet.”> According to some, though, Mill would “extrude the
collectivistic tendencies in Benthamism and drive the principle of utility to its
statist denouement.”® Though highly individualist in some ways, Mill had
sympathetic evaluations of the socialist Henri de St. Simon, Charles Fourier,
and Robert Owen. Mill’s disciples, J. E. Cairnes and Henry Sidgwick, would
continue in a more collectivist direction. In “Political Economy and Laissez-
faire,” Cairnes wrote that the principle of laissez-faire was “totally destitute of
all scientific authority.”” Sidgwick too would write that “the general pre-
sumption derived from abstract economic reasoning is not in favor of leaving
industry altogether to private enterprise, in any community that can usefully
be taken as an ideal for the guidance of practical statesmanship; but is on the
contrary in favour of supplementing and controlling such enterprise in vari-
ous ways by the collective action of the community.”?8

One reading of the British historical record is that later Benthamites and
Bentham’s influence on utilitarians, not Bentham himself, were responsible
for the gradual wandering away from laissez-faire. By shifting the intellectual
ground from its naturalistic antecedents—f{rom the notion of natural law—to
a more utilitarian framework grounded on principles of utility, Bentham
paved the way for a gradual evisceration of the laissez-faire ideal. As Josh Co-
hen reminds us, this is precisely the view that Dewey would take in Liberalism
and Social Action.”

A Final Word

A lot of ink has been spilled trying to reconcile Bentham’s economic views
and influence. By contrast, practically no one is stretching Bentham’s punish-
ment writings in a similar way. No one is quarreling over whether he advo-
cated a “hands-oft” or a “hands-on” approach there, because on the punish-
ment side, it was all hands on deck. It was the panopticon prison. It was the
grand menu of prices. It was all about fixing the price of crime—about price
setting—and in this project, the state was given full throttle, placed front and
center. The difference between Bentham’s views in the two domains of eco-
nomics and punishment is overwhelming—regardless of how you read his
economics—and it is this difference that reiterates the duality of punishment
and economy found in the Physiocratic doctrine.

Yet although there was reiteration, the exact relationship between econ-
omy and punishment had changed slightly. Bentham applied economic rea-
soning to the penal domain. He cared about the efficiency of the panopticon
prison, as we saw in the opening of this chapter. He deployed the pleasure
and pain calculus to homo criminalis. He viewed the criminal sanction as
a price mechanism. In this sense, his economic rationality extended into
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the punishment field. But the bleeding was one way only. Be gquiet was not,
by any means, “the motto, or watch word, of government” in the penal
sphere.!% Instead, in the realm of punishment the government was pulling all
the levers.

By a strange twist of fate, Bentham wrote his Manual of Political Economy
in 1794, the same year that Cesare Beccaria, who at age fifty-six was still a rel-
atively young public servant, passed away in Milan. And with Beccaria, it
seems, there also passed away his distinct cameral view of punishment and
public economy—his vision of a fully integrated web of commercial, social,
and penal intervention. By the early nineteenth century, the space of public
economy had been displaced by the liberal turn in economics, by the Revolu-
tionary embrace of Turgot’s economic policies in France, and by the long
shadow of Adam Smith’s Wealth of Nations and Bentham’s economic writ-
ings in the Anglo-Saxon world. In the process, the penal sanction was pushed
outside the economic sphere, where an element of natural orderliness would
reign. This vision of a spontaneously ordered economic sphere would recur
in the mid- to late twentieth century in the more technical vocabulary and
stylized manner of the Chicago School.



The Chicago School

“From Bentham to Becker”: that is the title of Richard Posner’s genealogy of
the law-and-economics movement in his 2001 book Frontiers of Legal The-
ory.! Posner traces the intellectual lineage back to Jeremy Bentham, whom he
describes as one of the movement’s “most illustrious progenitors.”? “If one
year must be picked for the beginning of the movement, it would be 1968,”
Posner writes.? Why 19682 Because, Posner explains, “in 1968 Gary Becker
published his article on crime, reviving and refining Bentham.”* The article,
“Crime and Punishment: An Economic Approach,” demonstrated the reach
of economic analysis. According to Posner, it proved that “no field of law
could not be placed under the lens of economics with illuminating results.”>
According to this first genealogy, Bentham is the precursor and inspiration
for Chicago School law and economics—even though, as in the case of
Becker, the inspiration may have been inadvertent. “Becker performed an im-
portant service for law and economics simply by reviving Bentham’s theory
of crime,” Posner maintains, “and dressing it in the language of modern eco-
nomics.”® In this account, Bentham’s theory of punishment had lain dor-
mant for 150 years until Becker breathed life back into it.

Posner’s account is, naturally, part folktale. Other economists had ex-
plored the economic analysis of crime in Bentham’s early footsteps, but they
tended to be collectivists, such as Henry Sidgwick, one of the intellectual fa-
thers of welfare economics.” In Posner’s story, Becker was the first to extend
Bentham to nonmarket areas like crime and punishment: “The handful of
economists between Bentham and Becker who claimed that utility maximiza-
tion was a universal feature of human psychology . . . did not cite Bentham
for this proposition, and, more important, did very little with his insight into
the possibility of applying economics to nonmarket behavior.”3

Richard Epstein, another stalwart of the law-and-economics movement
and a professor at the University of Chicago Law School as well, traces the
genealogy of law and economics elsewhere. Epstein draws the lineage back to
Friedrich Hayek, who had a much less favorable view of Bentham. Epstein’s

121



122 The Chicago School

own economic views come out of the Hayekian tradition of natural law the-
ory.” Epstein acknowledges the tension and confesses that “the equivocation
between natural law theories and consequentialist ones continued in a limited
way” throughout his book Takings: Private Property and the Power of Emi-
nent Domain (1985).19 Nevertheless, Epstein became a convert to the law-
and-economics approach, in his words “an adherent and practitioner of the
art,” despite his concerns about the collectivist tendencies of utilitarianism.!!

Hayek as well was concerned about Bentham, whom he portrayed as a
constructivist. Hayek maintained that Bentham’s utilitarianism was only su-
perficially individualist, that it ultimately led to collectivism. He argued that
“Benthamite constructivism has been a major threat to individual liberty and
a precursor of totalitarian social control.”!? According to this account,
Bentham brought to its knees the traditional liberal principles of English
freedom that traversed the writings of Adam Smith and David Hume.
“Bentham and his Utilitarians did much to destroy the beliefs which England
had in part preserved from the Middle Ages, by their scornful treatment
of most of what until then had been the most admired features of the Brit-
ish constitution,” Hayek wrote in 1959 in The Constitution of Liberty.
“And they introduced into Britain what had so far been entirely absent—
the desire to remake the whole of the law and institutions on rational prin-
ciples.”13

Bentham and Hayek: two starkly different progenitors of the modern eco-
nomic analysis of law. They are strange bedfellows indeed—and other strange
bedfellows followed. One can hardly imagine how both Richard Epstein and
Richard Posner became leading members of the same intellectual move-
ment—Epstein as director of the Law and Economics Program at the Uni-
versity of Chicago Law School, Posner as author of the foundational text Eco-
nomic Analysis of Law, and both as dominant figures in law and economics.
Equally puzzling is how they would both converge, ultimately, on a similar
vision of punishment and political economy—a vision that essentially repli-
cates that curious alchemy of orderliness in the economic realm and state in-
tervention in the penal sphere. How could it be that in both the Benthamite
and the Hayekian strands of law and economics, there would remain today
this paradox of punishment and political economy?

To see why and how these two different intellectual traditions would ul-
timately converge, it is crucial to understand how and where their paths
crossed. The intersection occurred in October 1960 with the publication of
Ronald Coase’s article “The Problem of Social Cost.” Everyone—whether
they are Hayekian or Benthamite, staunch supporters or vocal critics of the
economic theory of law—agrees that law and economics grew on the shoul-
ders of the “Coase Theorem.” Consider Richard Posner, who wrote: “The
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proposal of what might grandly be called the economic theory of law builds
on a pioneering article by Ronald Coase.”'* It is true as well for Richard Ep-
stein, who writes that “Coase’s insight of the basic importance of transaction
costs in shaping the analysis of legal rules and institutions was clearly correct
and . . . offered greater power and clarity of exposition than the simpler mod-
cls of individual autonomy that I had adopted in my earlier work.”!s In fact,
Epstein himself attributes his own conversion and adherence to law and eco-
nomics between the years 1975 and 1980 to Ronald Coase’s work.!'® The
centrality of Coase to these different strands of law and economics is also ac-
knowledged in both the authorized biographies and the critical histories of
the law-and-economics movement.!”

Ronald Coase on Welfare Economics

The “Coase Theorem” was distilled from Ronald Coase’s research on the po-
litical economy of broadcasting, in particular on the allocation of broadcast
frequency waves. Coase’s research was primarily aimed at the welfare eco-
nomic program developed by Arthur Pigou in his famous and influential
1920 treatise, The Economics of Welfare.!$ Since at least John Stuart Mill and
Henry Sidgwick, much of the discipline of economics had focused on the
concept of “market failure,” especially on “externalities” (situations where a
producer does not internalize all the costs of production, but allows some to
be borne by neighbors or the larger society, so that the commercial activity is
beneficial, on net, to him but imposes social costs on society).!” Arthur
Pigou, the successor to Alfred Marshall as chair of political economy at the
University of Cambridge, had argued in his classic 1920 text that the proper
way to address externalities was through government-imposed taxes and sub-
sidies. Much of the discipline, thus, had normalized the “Pigovian solution”
of tax and transfer. During the postwar period, too, the problem of externali-
ties and other market failures, such as monopolization, dominated the disci-
pline of economics, resulting in policies that expanded significantly the scope
of government intervention.

Coase was swimming against this tide and understood his central insight as
a reaction against Pigou’s system. Coase himself framed his theory as a rejec-
tion of Pigou: “The significance to me of the Coase Theorem is that it under-
mines the Pigovian system,” Coase emphasized in 1991.2° In 1959 Coase
had published an article called “The Federal Communications Commission,”
in which he argued that broadcast frequencies should be allocated in a man-
ner that takes into account economic efficiency—specifically, that frequencies
should be assigned to higher-value users. Coase observed that, in a world
with no transaction costs, market negotiations tended to produce that very
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result. The following year, in “The Problem of Social Cost,” Coase dem-
onstrated, using hypothetical utility calculations, how firms and individuals
could negotiate to find efficient outcomes that would allocate resources to
the highest-value users. Coase recognized that such outcomes would only
occur in a situation where the transaction costs of negotiation were null or
minimal. But he argued that even when transaction costs are non-negligible,
courts could try to implement the efficient outcome by determining how
rights would be assigned if there were no transaction costs.

This, Coase argued, represented a rejection of Pigovian welfare economics,
because it meant that in a world of low transaction costs, there is no need for
government to intervene: free-market bargaining would achieve the optimal
result. As he explained:

Pigou’s conclusion and that of most economists using standard eco-
nomic theory was, and perhaps still is, that some kind of government ac-
tion (usually the imposition of taxes) was required to restrain those
whose actions had harmful effects on others, often termed negative ex-
ternalities. What I showed in that article, as I thought, was that in a re-
gime of zero transaction costs, an assumption of standard economic the-
ory, negotiations between the parties would lead to those arrangements
being made which would maximise wealth and this irrespective of the
initial assignment of rights. . . . Since standard economic theory assumes
transaction costs to be zero, the Coase Theorem demonstrates that the
Pigovian solutions are unnecessary in these circumstances.?2!

Coase recognized, naturally, that the assumption of zero costs was some-
what misleading, and therefore he viewed the Coase Theorem as a prelimi-
nary step to further research. “I tend to regard the Coase Theorem as a step-
ping stone on the way to an analysis of an economy with positive transaction
costs,” he explained. He added: “Of course, it does not imply, when transac-
tion costs are positive, that government actions (such as government op-
eration, regulation or taxation, including subsidies) could not produce a
better result than relying on negotiations between individuals in the market.
Whether this would be so could be discovered not by studying imaginary
governments but what real governments actually do. My conclusion: Let us
study the world of positive transaction costs.”??

But on that matter, Coase himself had some priors—priors that lined up
neatly with free-market assumptions. In his 1960 article, Coase expressly
stated that “commonly” the benefits of government regulation are out-
weighed by their costs, that economists have “over-estimate[d] the advan-
tages which come from governmental regulation,” and that overall, “gov-
ernment regulation should be curtailed.”?® Coase rehearsed the traditional
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objections to government regulation, writing that they are “made by a falli-
ble administration subject to political pressures and operating without any
competitive check,” and “enforced in some cases in which they are clearly in-
appropriate.”?* Coase intimated, too, that the facts necessary to defend regu-
lation were impossible to obtain. “I am unable to imagine how the data
needed for such a taxation system could be assembled,” Coase remarked.
“Indeed, the proposal to solve the [externality] problems by the use of taxes
bristles with difficulties: the problem of calculation, the difference between
average and marginal damage, the interrelations between the damage suf-
fered on different properties, etc.”?* And after discussing government regula-
tion to solve the problem of externalities, Coase wrote, “There is, of course, a
further alternative, which is to do nothing about the problem at all. And
given that the costs involved in solving the problem by regulations issued by
the governmental administrative machine will often be heavy . . . , it will no
doubt be commonly the case that the gain which would come from regulat-
ing the actions which give rise to the harmful effects will be less than the costs
involved in Government regulation.”?¢

Coase believed that there was too much government regulation and he ex-
pressly stated in his famous 1960 article that governmental intervention
should be “curtailed”—despite the fact that, as he himself emphasized re-
peatedly, there was not yet any empirical evidence on the matter:

All solutions have costs and there is no reason to suppose that govern-
ment regulation is called for simply because the problem is not well han-
dled by the market or the firm. . . . It is my belief that economists, and
policy-makers generally, have tended to over-estimate the advantages,
which come from governmental regulation. But this belief, even if justi-
fied, does not do more than suggest that government regulation should
be curtailed. It does not tell us where the boundary line should be
drawn.?”

Coase’s overall message to government administration was clear: if transac-
tion costs are low, do nothing because free-market transactions will produce
the most efficient outcome; and if transaction costs are high, “commonly” do
nothing and “curtail” your interventionist tendencies because it is too hard
to assemble the necessary data, the calculations are intractable, and govern-
ment tends to be inefficient.?

The Rebirth of Natural Order

Let’s stop here for a moment and freeze this frame. For it is precisely here
that Coase introduced an idea of orderliness: a presumption, a bias, a preju-
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dice that favors the natural mechanisms of market exchange over state inter-
vention. Right here. Of course, Coase used a different vocabulary; his jargon
was more technical, his lexicon more scientific, and these differences in lan-
guage matter because they made his argument more persuasive. Rhetorically,
a mathematical model, even a hypothetical mathematical model, does much
more work today than mere talk of “natural order.” But beneath the new ve-
neer lies the same basic intuition as the Physiocrats: that a hands-off approach
in economics will serve us better than government intervention; that markets
and exchange will produce a higher net product, if left to their own devices.
Frangois Quesnay would undoubtedly have been amused at this reframing of
an “ordre naturel.”

It is important to emphasize that there was absolutely no good reason, nor
any need, to introduce this bias here. Coase sincerely believed that there was
not enough empirical evidence on these matters, and he would spend most of
his life encouraging more empirical research, including case-by-case, fact-
intensive analyses where transaction costs were present. This was not a situa-
tion where Coase could say, “I have looked at all the evidence, and I have dis-
covered that regulation is inefficient.” In fact, there was no empirical research
at the time and there still is very little today. As George Stigler observed in his
Memoirs, “We now have begun to study the nature and size of transaction
costs—something we did not do before—but I confess that surprisingly little
of this work has been done in the nearly three decades that have passed since
the Coase Theorem was published.”?? So this was a situation, instead, where
Coase was essentially saying: “We need to do a lot more empirical research
because we don’t know much about these complex cases, and, by the way, I
really favor the free market.”

Note the parallel to Bentham (at least, one reading of Bentham): as an em-
piricist, there was no reason for Bentham, in his Manual of Political Economy,
to state a preference for quictism. If he had been faithful to his empiricist pri-
ors, Bentham would simply have called for utility calculations without pre-
suming who had better information, who had more self-interest, and where
the chips would land. In both cases, Coase and Bentham could have re-
mained entirely agnostic and left the whole domain to the empiricists. In-
stead, they both injected an idea of natural order. This is important, as we will
see later. For now, though, let’s move to the next frame.

Both the Hayekian and the Benthamite law-and-economics traditions fully
embraced the Coase Theorem. This is clear in Richard Epstein’s writings, for
instance, where he declares, “The object of the law is to develop a set of rules
that promotes the closest possible approximation to the world of zero trans-
action costs.”? Or, as Epstein writes elsewhere, “a concern with transactions
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costs plays the central organizing role in formulating the legal responses to
many classic private law problems.”3! Posner’s embrace of the Coase Theo-
rem is also obvious in his writings summarizing the central insight of law and
economics: “Where, despite the law’s best efforts, market transaction costs
remain high, the law should simulate the market’s allocation of resources by
assigning property rights to the highest-valued users.”3?

Converging on Coase

The question is, why? Why did two very different intellectual traditions con-
verge on the Coase Theorem and ultimately embrace that tension between
orderliness in economics and the need for ordering through punishment—
what I have called “neoliberal penality”? Let me telegraph the response first,
before offering a detailed explanation.

First, the Hayekian pathway is entirely logical. The link back from Hayek’s
notion of “spontaneous order” to Smith’s naturalism is plain, even though
the new iteration speaks a new language and draws on new models from
computer science. The link forward to the Coasian bias against regulation is
also logical in many ways, both institutional and intellectual. Hayek was in
part responsible for bringing Ronald Coase to the University of Chicago and
was “very influential,” as Coase himself acknowledged, on his intellectual de-
velopment. “Hayek was terribly important at the London School of Eco-
nomics in ways that perhaps people wouldn’t realize,” Coase emphasized in
1983. “He helped to make our theory more precise. . . . Really he was very
important. Our theory was very sloppy, and Hayek did a lot to improve
things.”33 Here, the genealogical enterprise is made easy.

The second, the Benthamite welfarist link, is less obvious. In some ways, it
is somewhat counterintuitive—particularly from within a strong collectivist
reading of Bentham. One could well imagine a Benthamite welfarist view of
the criminal sanction that eschewed all notion of natural order. It would go
something like this: all human behavior should be subject to a welfare calcu-
lus in order to determine which behaviors can be regulated by means of pun-
ishment so as to achieve a level of that behavior and of associated social ex-
penditures that minimizes overall social costs. In this view, crime would be
defined as any behavior that should be subject to the criminal sanction, and
criminal law would apply to any and all behaviors that could be efficiently
regulated by means of the penal sanction—whether fines, shaming, imprison-
ment, or other punishments. According to this perspective, there is no natu-
ral order; all behaviors are potentially subject to regulation, regardless of
whether they are market transactions or market bypassing. The “free market”
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plays no role in the analysis and confers no immunities. Further, there is no
division of punishment and economy. There is no sacrosanct sphere of the
competitive market that is immune from our penal gaze. There are just indi-
vidual behaviors, each of which triggers a punishment/welfare calculus. Such
a vision would be entirely consistent with a purely constructivist reading of
Bentham, that is, a reading of Bentham that deemphasizes the Smithian in-
fluence of harmonious self-interest.

Gary Becker almost achieved that genuinely welfarist position. He missed
the mark, though, because of a simple error: instead of defining crime
through the welfare calculus, he took for granted the statutory definition of
crime. It is precisely that move—taking the definition of crime as given—that
then allowed Richard Posner to inject a “free market” tilt into Becker’s the-
ory.3 It is precisely what allowed Posner to define crime as “market by-
passing” and to insert the Coasian bias against intervention in the economic
domain. More important, it is what allowed him to enlist Bentham and
Becker in a project that naturalizes market efficiency and pushes punishment
outside the market. And it is what ultimately replicates the duality of legal
despotism: order in the market and state intervention outside. Now on to the
details.

Hayek and the Road to Spontaneous Order

“Spontaneous order” lies at the heart of Friedrich Hayek’s thought and writ-
ings.3 Hayek himself italicized the term for emphasis and elaborated on it at
length as a “grown order,” a “self-generating or endogenous order,” what
the Greeks called a “kosmos” meaning originally, Hayek explained, “a right
order in a state or a community.”3¢ This order is the social theoretic insight
that founds Hayek’s worldview and his economic understanding. “It would
be no exaggeration to say,” Hayek declared in 1973, “that social theory be-
gins with—and has an object only because of—the discovery that there exist
orderly structures which are the product of the action of many men but are
not the result of human design.”?”

It is hard to communicate fully the importance of this notion of spontane-
ous order without physically imposing the full text on the reader. Hayek
opens his three-volume work Law, Legislation and Liberty—after an epi-
graph from Adam Smith’s discussion of the invisible hand “in the great chess-
board of human society”—with the following statement: “The central con-
cept around which the discussion of this book will turn is that of order, and
particularly the distinction between two kinds of order which we will provi-
sionally call ‘made’ and ‘grown’ orders.”3® Order simply is the organizing
principle of Hayek’s thought, as he explained in a lecture in 1967:
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The achievement of human purposes is possible only because we recog-
nize the world we live in as orderly. . . . Without the knowledge of such
an order of the world in which we live, purposive action would be im-
possible. . . . While we have the terms “arrangement” or “organisation”
to describe a made order, we have no single distinctive word to describe
an order which has formed spontaneously. The ancient Greeks were more
fortunate in this respect. . . . [A]n order which existed or formed itself
independently of any human will directed to that end they called cos-
mos. . . . Only a cosmos can thus constitute an open society, while a politi-
cal order conceived as an organization must remain closed or tribal.3?

This central social theoretic insight led Hayek to his interest, as an econo-
mist, in “the spontaneously formed order of the market.”# The spontane-
ously formed order occurs precisely “because in the course of millennia men
develop rules of conduct which lead to the formation of such an order of the
separate spontancous activities of individuals.”*! Hayek traced the notion of
spontaneous order to the work of Bernard Mandeville, David Hume, and
Adam Smith. Mandeville was the originator, the one who inaugurated “the
definite breakthrough in modern thought of the twin ideas of evolution and
of the spontaneous formation of an order.”# Mandeville, “a mastermind” for
this very insight, is the one who inspired Hume: “I do not intend to pitch my
claim on behalf of Mandeville higher than to say that he made Hume possi-
ble.”#3 And Mandeville and Hume, in turn, provided the material that made
Adam Smith’s idea of the “invisible hand” possible—the very idea that, com-
bined with a notion of cultural evolution, was at the core of Hayek’s notion
of spontaneous order.*

Hayek wrote that Smith’s idea of the “invisible hand” was Smith’s most
significant contribution to social theory.#> Indeed, Smith’s “recognition that
a man’s efforts will benefit more people” was precisely at the root of Hayek’s
notion of spontaneous order.#¢ Hayek borrowed Smith’s expression of the in-
visible hand to correct and improve on Smith himself: the successful entre-
preneur, Hayek wrote, “is led by the invisible hand of the market to bring the
succor of modern conveniences to the poorest homes he does not even
know.”#” Elaborating on this point in the introductory passages of The Fatal
Conceitin 1988, Hayek wrote:

Economics has from its origins been concerned with how an extended
order of human interaction comes into existence through a process of
variation, winnowing and sifting far surpassing our vision or our capacity
to design. Adam Smith was the first to perceive that we have stum-
bled upon methods of ordering human economic cooperation that ex-
ceed the limits of our knowledge and perception. His “invisible hand”
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had perhaps better have been described as an invisible or unsurveyable
pattern. We are led—for example by the pricing system in market ex-
change—to do things by circumstances of which we are largely unaware
and which produce results that we do not intend. In our economic activ-
ities we do not know the needs which we satisfy nor the sources of the
things which we get. Almost all of us serve people whom we do not
know, and even of whose existence we are ignorant; and we in turn con-
stantly live on the services of other people of whom we know noth-
ing. . . . Modern economics explains how such an extended order can
come into being.*8

Hayek updated Smith’s metaphor, turning to the more modern sciences—
computation, computer science, and information technology—to give
greater resonance to the idea of orderliness. Here again, the new iteration
would differ in important respects, displacing an older and more staid image
of hydraulics and simplistic physics with a far more updated and contem-
porary figure of speech. Hayek would promote the notion of information
processing, in a computational sense, as a central component of market co-
ordination. The historian and philosopher of economic thought, Philip Mi-
rowski, has demonstrated the metaphorical transformation of the notion of
orderliness into something more akin to what he calls “cyborg science,” espe-
cially in Hayek’s work.* (A cyborg is a cybernetic organism that mixes natu-
ral and artificial systems and intelligence.) Mirowski in fact refers to Hayek as
“the pivotal agent provocateur in disseminating the germs of these cyborg
themes” and to Hayek’s Use of Knowledge in Society as “the manifesto (in ret-
rospect) of the Cyborg Revolution.”?® Hayek’s updating would reinvigorate
the idea of natural order.

It is also important to recognize that Hayek positioned his defense of
liberty to counter a conception of liberalism that he associated with Jeremy
Bentham and English utilitarianism. The latter, according to Hayek,
stemmed from a Continental European tradition, from the work of “Voltaire,
Rousseau, Condorcet and the French Revolution which became the ancestor
of modern socialism.”5! Hayek placed Benthamite utilitarianism in this lin-
cage: “English utilitarianism has taken over much of this Continental tradi-
tion.”%? And so it is Bentham who essentially represents the break from the
more enlightened version of liberalism (Hume, Smith, Burke) that Hayek es-
poused. As Hayek explained, “Bentham and his followers replaced the En-
glish legal tradition by a constructivist utilitarianism derived more from Con-
tinental rationalism.”33

In this sense, Bentham was the constructivist foil against which Hayek
developed his social theory—an interplay that is, historically, fascinating. Be-
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cause of the ideological drift of Benthamism during the late nineteenth cen-
tury, Hayek’s reaction against market interference could not fall back on the
utility principle, but instead had to draw on notions of naturalism—on Smith
and spontaneous order. As a historical matter, Bentham had come to stand
for the slide toward interventionism. At least, that is the story among con-
temporary libertarian theorists.>*

Hayek and the Chicago School of Economics

Hayek had a strong influence on the economic vision of Milton Friedman
and George Stigler, the leading economists who shaped the Chicago School
of economics.5® Hayek galvanized these young economists with his book The
Road to Serfdom in 1944, brought them together at the Mont P¢lerin Hotel
in 1947, and helped establish, with the Volker Fund, the institutional frame-
work at the University of Chicago Law School that would give birth to the
law-and-economics movement.5

At the first Mont Pelerin gathering, Hayek proposed two basic principles
for the assembled group: individualism and private property.5” Milton Fried-
man would make those his calling, as would the Chicago School more gener-
ally. As George Stigler recounts in his Memoirs, Friedman was “the primary
architect of the Chicago School” and specifically identified, as one of the
main aspects or “fundamental contributions to the formation of the Chicago
’s “strong defenses of laissez-faire policies.”5® In his own
words, Milton Friedman would describe the Chicago School as “stand[ing]
for belief in the efficacy of the free market as a means of organizing resources,
for skepticism about government intervention into economic affairs, and for
emphasis on the quantity theory of money as a key factor in producing infla-
tion.”®

The relationship between these free-market tenets and punishment, how-
ever, would be left to the lawyers, especially to Richard Epstein. Epstein was
himself significantly influenced by Hayek, whom he considered one of the
most, if not the most, important voice for individual liberty, private property,
and limited government in the twentieth century. In the preface to his Simple
Rules for o Complex World (1995), Epstein singles out Hayek as his source of
inspiration regarding “strong private rights and limited government.” “In
reaching this conclusion,” Epstein writes, “I have been heavily influenced by
the work of Friedrich Hayek, in particular his important manifesto, The Road
to Serfdom.”%0

According to Epstein, it is punishment that delimits the free market. “I do
not believe that a just society is one that has no coercive laws,” Epstein ex-
plains. “I do think that the prohibition against force and fraud is the central

School,” Friedman
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component of a just order.”¢! The criminal sanction polices the market in the
case of fraud and coercion, especially where civil remedies are inadequate due
to the insolvency of the culprit.®? Aside from this legitimate form of criminal
intervention, the state must avoid as much as possible interfering in voluntary
market exchange: “Government must avoid the excesses of regulation that
have become part and parcel of the modern legal order,” Epstein emphasizes.
“We must not pass laws that disrupt the operation of normal competitive
markets. We must minimize the level of progressive and special taxes.”¢3

The view of spontaneous order in the economic domain, bordered by the
criminal sanction for fraud and violence, reproduces closely the Physiocratic
model of legal despotism. Recall that the Physiocrats believed in positive legal
intervention only in the case of fraud and violence, or for les voleurs et les
méchans, as Quesnay would say.** In sum, within the Hayekian tradition of
law and economics, the link back to the Physiocrats is hardly controversial.
“Spontanecous order” takes the place of natural order—updated by means of
computer science metaphors, but clearly connected to the earlier notion
nonetheless.

The link forward to efficiency is also clear. It was present in Hayek’s
thought from the beginning. Spontaneous order was beneficial to everyone
in society, Hayek argued, in part because it was maximally efficient; it repre-
sented the most advantageous utilization of resources. The market, Hayek
wrote, represents a “more efficient allocation of resources than any design
could achieve.”® This view would be demonstrated and made scientific by
the Coase Theorem, and today it represents Hayek’s legacy. As the economist
and presidential adviser Larry Summers reportedly stated: “What’s the single
most important thing to learn from an economics course today? What I tried
to leave my students with is the view that the invisible hand is more powerful
than the hidden hand. Things will happen in well-organized efforts without
direction, controls, plans. That’s the consensus among economists. That’s
the Hayek legacy.”%°

The Benthamite Tradition

Richard Posner once wrote, “It would be extremely difficult to establish a
causal relation between Bentham and an event—the birth of the law and eco-
nomics movement—that occurred almost a century and a half after his death.
But I think he can be shown to be one of the inspirers.”®” In Posner’s view, it
is Bentham, not Hayek, who is the proximate cause of the economic analy-
sis of law. Posner’s attachment to this intellectual lineage has been consis-
tent. In a notable (and somewhat remarkable) roundtable discussion among
members of the Chicago School held in 1981—a discussion that included,
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among others, Gary Becker, Walter Blum, Robert Bork, Ronald Coase, Har-
old Demsetz, Aaron Director, Milton Friedman, Edmund Kitch, William
Landes, Jesse Markham, George Priest, and George Stigler—Posner was the
first to declare Jeremy Bentham a progenitor of law and economics.6

Bentham’s central contribution, according to Posner, was twofold: he ad-
vanced the psychological theory that individuals seek to maximize pleasure or
happiness over pain, and he suggested that all men calculate their welfare.
This combination of psychological and cognitive insights led to the theory of
rational utility maximization, from which the field of economics has drawn.

The “clearest evidence” of Bentham’s influence on the modern economic
analysis of law, according to Posner, is Gary Becker’s analysis of crime and
punishment, which Posner notes “has turned out to be a fount of economic
writing on crime and its control.”% The inspiration was simple: to apply eco-
nomic rationality—the utilitarian calculus of pain and pleasure, or the simple
analysis of costs and benefits—outside the narrow field of macroeconomics.
That was Bentham’s key insight. “Bentham may be taken to have invented
nonmarket economics,” Posner notes.”® “His invention lay fallow for almost
as long as his theory of crime and punishment.””! Until Gary Becker.”?

To understand how the Benthamite branch of law and economics would
converge with the Hayekian, it is important to discuss two developments: the
evolution of the central idea of “efficiency,” and the development of their
theory of criminal law. This time, let’s start with crime and punishment.

Becker on Crime and Punishment

Gary Becker’s economic approach, in his 1968 paper, was anchored on a so-
cial welfare model. Here Becker shied away from broad statements of market
efficiency, preferring to engage in technical analyses of social costs. The key
mechanism in Becker’s model is that the demand curve for crime, like most
demand curves, is downward sloping: as crime becomes more expensive,
fewer and fewer people are willing to engage in criminal conduct. This is the
foundation of the economic approach to crime and the central egalitarian in-
sight of Becker’s model.

In this sense, Becker’s approach did away with other troubling criminolog-
ical theories. Becker’s intervention was a rejection of the psychological and
criminological theories of the twentieth century that had produced the ex-
cesses of both social defense and penal welfarism. As Becker emphasized in
his paper, “A useful theory of criminal behavior can dispense with special the-
ories of anomie, psychological inadequacies, or inheritance of special traits,
and simply extend the economist’s usual analysis of choice.””? The economic
model assumes only that an individual—any one of us—would engage in ille-
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gal activity as long as the benefits outweigh the costs, that is, as long as the
price is right. As a result, a form of equality underlay the economic approach,
an ideal of equality that would pull the rug from under the dominant dis-
course of rehabilitation. Becker’s approach tapped into the critique of the
asylum that was brewing in the work of David Rothman, Michel Foucault,
Thomas Szasz, and others. It represented a highly progressive move toward
doing away with the types of psychological, genetic, or behavioral theories
that had “gone wrong”—that had led to hyperinstitutionalization in asylums,
excessive forms of social control or social defense, even sterilization and eu-
genics. The rational-choice assumption was effectively the great equalizer.
Precisely for this reason, many, including Foucault himself, would come to
admire this aspect of Becker’s theory. The paradox, it seems, would reveal it-
self only later.

At the same time, Becker’s approach was a clear alternative to the conser-
vative law-and-order movement. The timing is important here. As Katherine
Beckett reminds us, in 1964, the Republican presidential candidate, Barry
Goldwater, had announced that “the abuse of law and order in this country is
going to be an issue [in this election]—at least I’'m going to make it one
because I think the responsibility has to start some place.””* George Wallace
in Alabama, at the time, campaigned on the refrain that the Supreme Court
was “bending over backwards to help criminals.””5 Goldwater’s new priority
helped to inaugurate a law-and-order platform that would come to engulf
much of the country over the next several decades. Jonathan Simon traces
this history exquisitely in his Governing through Crime (2007), as does David
Garland in The Culture of Control (2001).

In this historical context, Becker’s approach constituted a progressive
move that countered the race baiting and culture bashing of the conserva-
tives. We are all potential criminals, Becker would tell us. Each and every one
of us would commit a crime if the price were right. Becker’s model empha-
sized marginal analysis. It focused on changes in behavior associated with
a marginal change in incentives. Consequently criminal law enforcement
would, in Becker’s model, hinge on social cost and welfare maximization.
That is, the ideal amount of law enforcement would be tied to the calculation
of both crime and policing (and corrections). The optimal level of enforce-
ment of any particular crime would be that which minimized both the costs
associated with the crime and the costs of repressing that crime through pre-
vention and punishment.

The central contribution of Becker’s model is to pinpoint, given a certain
definition of crime, what level of policing and punishment minimizes total
social costs—or as Becker provocatively wrote, “How many offenses should
be permitted and how many offenders should go unpunished?”7¢ It is clear
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that there are tradeoffs in this paradigm. Some crimes may be better cost-
reducers than others: costly crimes that cost little to deter may be more ef-
ficient to prosecute, in contrast to low-cost crimes that are expensive to deter.
But the determination of which crimes to enforce and the value that we put
on particular crimes ultimately turns on the penal code, and in that sense,
crime is defined outside the model. And because crime is defined outside the
model, Becker offered no indication of what should be criminalized—Ileaving
it to the lawyers to define crimes. It is here that the trouble began.

Becker’s model could have led to a definition of crime based on welfare
maximization: in this view, crime could have been defined as any human be-
havior that can be most efficiently regulated by means of the criminal sanc-
tion. Or, more robustly, any human behavior that, when criminalized prop-
erly, maximizes social welfare. In other words, Becker could have applied his
model to behavior writ large, rather than to criminal behavior narrowly de-
fined by the penal code. And it would have been possible, according to the
Beckerian model, to determine for each behavior whether it contributes to
social welfare or whether instead it would maximize welfare to criminalize
and enforce prohibitions on such behavior. Such an analysis would have iden-
tified as “crimes” those behaviors that both have a net cost to society and can
be deterred most effectively by the criminal sanction.

This more radical approach would have meant that all domains of eco-
nomic, social, and political life would have been subject to potential criminal
supervision. It would have meant that the penal sanction, at least theoreti-
cally, could have extended throughout economy and society. In this sense, it
would have replicated in a more modern vocabulary the cameralist reading of
Beccaria, insofar as all aspects of social life could have been regulated through
and through. Becker, however, did not take this path. He noted, for instance,
that “the concept of harm and the function relating its amount to the activity
level are familiar to economists from their many discussions of activities caus-
ing external diseconomies. From this perspective, criminal activities are an
smportant subset of the class of activities that cause diseconomies, with the
level of criminal activities measured by the number of offenses.””” Becker did
not broaden the scope of the analysis to treat all “diseconomies.” Instead, he
merely acknowledged that the penal sphere forms part of a larger and grow-
ing regulatory web:

Since the turn of the century, legislation in Western countries has ex-
panded rapidly to reverse the brief dominance of laissez-faire during
the nineteenth century. The state no longer merely protects against vio-
lations of person and property through murder, rape, or burglary but
also restricts “discrimination” against certain minorities, collusive busi-
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ness arrangements, “jaywalking,” travel, the materials used in construc-
tion, and thousands of other activities. The activities restricted not only
are numerous but also range widely, affecting persons in very differ-
ent pursuits and of diverse social backgrounds, education levels, ages,
races, etc.’8

Despite his recognition of the potential seamlessness of the criminal sanc-
tion and other forms of regulation, Becker confined his analysis to posi-
tive statutory law—a limitation that allowed the lawyer-economists to define
crime, and that ultimately oriented Becker’s model back in the direction of
the Physiocrats. The resulting model was modified to be sure by a welfare cal-
culus that extended into the penal domain; but it nonetheless assumed order-
liness in one arena and not in the other.

The Lawyer Defines Crime

It fell on Richard Posner to define the notion of “crime.” The trouble is, he
did not define crime based on a welfare analysis, but instead on a presump-
tion of market efficiency. Posner relied, essentially, on the Coase Theorem,
with its natural-order bias. In this sense, Posner embedded the free-market
presumption right into the very conception of crime—in the very delineation
of legal rights. Posner writes: “I argue that what is forbidden is a class of inef-
ficient acts.””?

In this framework, crime becomes “market bypassing.” The conventional
criminal act—theft, robbery, burglary, even murder—represents an attempt,
in Posner’s view, to go around the free market. Not just the market for
the goods in question—the television that is stolen, the automobile that is
carjacked—but also the market for labor. It represents an express bypassing of
the traditional means of obtaining money, namely, working. “The market
transaction that [ the criminal | bypasses is the exchange of his labor for money
in a lawful occupation. But it is still market bypassing,” Posner emphasizes.3°

This is true, Posner tells us, even for crimes of passion—for rape and pas-
sionate murder. “Crimes of passion,” Posner writes, “often bypass implicit
markets—for example, in friendship, love, respect.”8! Rape represents, for
Posner, an attempt to avoid a regular market—where the market is under-
stood as a system where agents voluntarily transfer benefits to one another for
compensation. Rape bypasses the market for sex and the market for marriage:
of the rapist, Posner writes, “If he spent his time raping rather than dating
women he would be bypassing an implicit market.”3? Rape is inefficient,
Posner contends, for society as a whole—even if not, necessarily, for the rap-
ist—Dbecause it violates the central mechanism of markets, namely, determin-
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ing exchangeable value. “The essential characteristic of a market, and the
source of the ethical appeal of market systems,” Posner explains, “is that in a
market people have to be compensated for parting with the things that have
value to them, unless transaction costs are prohibitive. Someone who gets his
satisfactions in life from beating up other people, without compensating
them, rather than from engaging in trade with them is thus bypassing explicit
markets.”83

In Posner’s view, the criminal law maps onto a simple formula: it prescribes
acts that are inefficient in the sense in which they are not governed by the
laws of the free market. It is in this sense that “the prohibition against rape is
to the marriage and sex ‘markets’ as the prohibition against theft is to explicit
markets in goods and services.”$* These acts, because they are inefficient, do
not increase the welfare of society. For Posner, the criminal sanction has an
economic function, not only because all human activity can be analyzed as
market activity, but also because the criminal sanction is intended to deter be-
haviors that are not economically efficient. It is precisely for these reasons
that Posner is at a loss why certain categories of purportedly efficient behav-
ior are criminalized, such as voluntary exchanges that are incidental to crimi-
nal acts (such as pimping, dealing in pornography, or selling babies for adop-
tion).% These categories of efficient behavior “create obvious difficulties for a
positive economic analysis of law,” Posner acknowledges.’¢ He adds: “It is
hard for an economist to understand why the voluntary exchange of valuable
goods should be criminal. Such exchange, prima facie at least, promotes
rather than reduces efficiency—whether it concerns hard-core or soft-core
pornography, cocaine or cigarettes, common carriage or contract carriage.”%’

Notice the striking parallel with Du Pont de Nemours’s critique of Bec-
caria: recall how Du Pont vehemently criticized Beccaria for arguing that per-
sons who evade tariffs should be dealt with harshly by the criminal authori-
ties. Beccaria had been arguing for a more egalitarian enforcement of the
criminal law that would not shield the wealthy, and Du Pont had criticized
him from an efficiency perspective, arguing that the merchant’s resistance
to tariffs and transportation of contraband was economically efficient and
proper, and therefore morally justified. Posner makes exactly the same move
here: the penal code should not criminalize behavior that is economically ef-
ficient and that increases, rather than decreases, social welfare.

The bottom line, according to Posner, is that human transactions that op-
erate through a market—a market writ large in the sense that it includes sex
and pleasure—are normally efficient and therefore should not be criminal-
ized. The penal sanction should be reserved for behaviors that avoid or by-
pass the market. This view has both a positive and a normative aspect. As a
positive claim, it describes and explains the reach of the criminal law. As
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Posner observes, “the major criminal prohibitions seem explicable as mea-
sures for discouraging inefficient behavior rather than for achieving moral
objectives that economics may not be able to explain—the major exception
being the prohibition of victimless crimes.”8 From this positivist perspective,
it also explains the need for criminal sanctions rather than civil sanctions—at
least among the poor. In Posner’s view, penal sanctions are necessary because
they alone will deter inefficient behavior. “Much of this market bypassing
cannot be deterred by tort law—that is, by privately enforced damage suits.
The optimal damages that would be required for deterrence would so fre-
quently exceed the offender’s ability to pay that public enforcement and
nonmonetary sanctions such as imprisonment are required.”?® But it also,
naturally, has an important normative dimension: it sets the contours of what
the criminal law should punish.

This explains, then, the passage quoted in the Introduction, whose refer-
ence to the market will probably make far more sense now:

The major function of criminal law in a capitalist society is to pre-
vent people from bypassing the system of voluntary, compensated ex-
change—the “market,” explicit or implicit—in situations where, because
transaction costs are low, the market is a more efficient method of allo-
cating resources than forced exchange. . . . When transaction costs are
low, the market is, virtually by definition, the most efficient method of
allocating resources. Attempts to bypass the market will therefore be dis-
couraged by a legal system bent on promoting efficiency.”?

Let’s stop again and now freeze this frame. It is precisely here that Posner
inserts into Becker’s model the assumption of market efficiency—and with it
a notion of natural order and the resulting tension of neoliberal penality.
Right here is where Posner embeds the Coase Theorem into Becker’s model:
“When transaction costs are low, the market is, virtually by definition, the
most efficient method of allocating resources.” The Coase Theorem, then, is
what allows Posner to take the next step and assert that in a market society,
we should criminalize market bypassing.

Now Posner would try to intuit the claim of efficiency, render it obvious,
practically tautological. He would argue that traditional crimes are, by their
very definition, obviously inefficient. Traditional crimes are inefficient be-
cause they are socially expensive: they involve far greater costs, in terms of po-
licing and judging, than would an ordinary market exchange. “If I covet my
neighbor’s car,” Posner explains, “it is more efficient to force me to negotiate
with my neighbor—to pay him his price—than it is to allow me to take his car
subject to being required by a court to pay the neighbor whatever the court
decides the car is worth.”?! Theft is inefficient, in this view, because it involves
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courts, police, judges, lawyers, and so on. As Posner explained originally in
1973 in the first edition of Economic Analysis of Law:

Theft is punished because it is inefficient to permit the market to be by-
passed in this way. Only two parties are involved; if the automobile is re-
ally worth more to the thief, a sale can readily be arranged. We prefer
this to his taking the car without the owner’s consent. The taking substi-
tutes for an inexpensive market transaction a costly legal transaction, in
which a court must measure the relative values of the automobile to the
parties.??

This is obvious, right? Unfortunately not. The theft and the contract—
both the traditional crime and the voluntary, compensated exchange—are
embedded in complex and expensive legal regimes that require enforcement,
courts, lawyers and judges, remedies, liens, marshals and constables, title
companies, and large government agencies (from the Department of Motor
Vehicles to the Department of Corrections). To focus on the micro-
exchange—the handshake and a check, if you will—in the case of a “volun-
tary market transaction” but on the institutional framework built around a
property offense in the case of theft is to commit a sleight of hand. Sales of
cars are embedded in equally complex and costly legal regimes, practices, and
institutions. To claim that the theft is by definition inefficient is to simply ig-
nore Becker’s economic approach to crime and punishment, in which the
question of efficiency also involves which kind of sanction, criminal or civil,
minimizes social costs. It also ignores Becker’s central point that allowing
some thefts in all likelihood maximizes social welfare. Instead of conducting a
Beckerian analysis, Posner asserts a simplistic and incorrect definition of
crime. And in that very act, Posner injects the free-market bias into the analy-
sis of crime and punishment, producing convergence with the Hayekians on
the earlier Physiocratic duality of economy and society.

The Efficiency of the Market

Ultimately, in these writings, the Physiocratic belief in natural order meta-
morphoses into a faith in the efficiency of “free” exchange. The earlier, more
nebulous concept of an “economic system” is refined and narrowed to the
“market.” To unpack this claim, a few observations are necessary. First, it is
crucial to properly understand how the contemporary use of the term “ef-
ficiency” itself becomes refined and improved—and in the process, so much
more persuasive. As a result of the work of economists like Vilfredo Pareto,
Nicholas Kaldor, and John Hicks, the field of welfare analysis developed a far
more workable definition of efficiency. Earlier versions of the concept of wel-
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fare maximization had aggregated individual welfare without always paying
attention to particular individuals whose welfare might decline. This was
true, to a certain extent, of Bentham himself. In his In#roduction to the Prin-
ciples of Morals and Legislation, where he clearly defined all his terms,
Bentham wrote, “An action then may be said to be conformable to the prin-
ciple of utility, or, for shortness’ sake, to utility, (meaning with respect to the
community at large) when the tendency it has to augment the happiness of
the community is greater than any it has to diminish it.””3 The interest of the
community, in this formulation, represents the sum of the interests of the in-
dividuals, but increasing the total utility of the community may still mean
that some individuals end up worse off. The utility principle, which Bentham
would also discuss under the rubric of “the greatest happiness or greatest felic-
sty principle,” might still allow for decreased utility of some individuals.**

In the twentieth century, this collective notion of welfare would give way
to more refined definitions of “efficiency.” The first, associated with Pareto,
provides that an improvement in collective welfare requires that absolutely
no individual be made worse off. In other words, a Pareto improvement is
possible if some people are made better off, but none worse oft. This gives
rise to the notion of a Pareto efficient (or Pareto optimal) outcome, which is
one in which no further Pareto improvements can be made. It also gave rise
to another definition of efficiency, the Kaldor-Hicks efficient outcome, where
persons who would be made better off by a Pareto improvement could hypo-
thetically compensate those who are made worse off, so that a Pareto efficient
result would have obtained at least in theory. These crisper definitions of ef-
ficiency are now used instead of the earlier, looser notion of welfare maximi-
zation.%®

Once the Pareto and Kaldor-Hicks refinements are in place, it becomes far
casier to argue that “efficient” outcomes are in fact neutral, objective, or non-
normative, since no one should be opposed to a Pareto improvement in the
distribution of resources (unless, of course, equity matters). Some view these
Pareto and Kaldor-Hicks refinements as “a much weaker form of utilitarian-
ism,” since they narrow the category of welfare improvements and eviscerate
the possibility of collective welfare debates.?® Some argue that they render
the entire economic analysis trivial and marginal, something everyone could
agree about and that therefore functions only at the margins.®” I think other-
wise. Making the term “efficiency” so much less controversial has in fact em-
powered the welfarist argument, at least in the legal domain. This is especially
true since, as Coase admitted, it is generally impossible to imagine assembling
the empirical data to support any of these complex welfare calculations. Be-
ing able to claim that a legal rule or allocation of resources is Pareto efficient
is far more persuasive than to say that it maximizes collective welfare. It facili-
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tates a myth of neutrality. It allows proponents of law and economics to ar-
gue, as Posner does, that efficiency “offers a neutral standpoint on politically
controversial legal topics.”?® In most legal controversies, we are told, lawyers
tend to favor either the propertied or the propertyless. “The economist fa-
vors neither side, only efficiency.”® Clearly, the definition of “efficient” has
become more exact and, with that, does a lot more work.

Second, within the Chicago School of economics, the notion of “ef-
ficiency” has become inextricably linked with markets.!9 At its core, the Chi-
cago model rests on a few central and simple premises: “the rational pursuit
of economic self-interest by economic actors [is] taken as given, competition
[is] seen as inherent in and intrinsic to economic life, and market-generated
outcomes [are] thought to be superior to those resulting from government
interference with the market mechanism.”!%! Friedman, Stigler, and other
economists at Chicago would build on precisely these premises to demon-
strate the “nexus between competitive markets and efficient outcomes,” and
to argue for “less government intervention, fewer wealth redistribution poli-
cies, reliance on voluntary exchange and on the common law for mediating
conflicts, and an across-the-board promotion of more private enterprise,
which, based on the evidence provided by their empirical research, would fa-
cilitate a more efficient allocation of resources.”102

Third, this refined and central tenet—namely, the efficiency of the mar-
ket—was picked up in turn by the lawyers in the law-and-economics move-
ment. Here it is important to keep in mind the tight institutional connections
leading from the Chicago School of economics to the emergence of law and
economics at the University of Chicago Law School. Elaborate treatments of
this topic exist already, and I could not do justice without a significant de-
tour—which I would like to avoid at this point.!% So let me simply telegraph
here some connections.

The institutional link began early, in 1939, with the appointment of the
first professor of economics at the University of Chicago Law School, Henry
Simons. A few years later, in 1945, Friedrich Hayek negotiated the establish-
ment at the law school of the Free Market Study project, a center to promote
private enterprise and free market ideas. A Chicago economist, Aaron Direc-
tor, was hired as project director of the Free Market Study, appointed to the
law faculty, and in 1958 founded the Journal of Law and Economics at the law
school. Meanwhile, in 1950, Hayek joined the Committee on Social
Thought, and the ensuing period was marked by intense intellectual collabo-
ration between the Chicago School economists and the growing law-and-
economics program at the law school. The economist Ronald Coase was ap-
pointed to the University of Chicago Law School in 1964, following the
publication in 1960 of “The Problem of Social Cost,” and became co-editor,
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with Aaron Director, of the Journal. During this period, the law-and-eco-
nomics program at the law school brought together, in addition to those al-
ready mentioned, Walter Blum, Robert Bork, Harold Demsetz, Edmund
Kitch, William Landes, and George Priest. By 1973, Richard Posner, then a
young professor at the University of Chicago Law School, had published the
first edition of his treatise Economic Analysis of Law, which established the
movement in the discipline of legal theory. The institutional links continue to
the present, with the Posner-Becker blog, joint workshops, and a thriving
program in law and economics at the law school—and now, for that matter,
at all major law schools in the United States, in part through the financial
backing of the John M. Olin Foundation.

The lawyers in this mix would take the Coase Theorem and derive two key
corollaries that would ground their economic approach to the law. Recall the
core of the Coase Theorem: First, where transaction costs are low or nil, mar-
ket negotiation will result in the optimally efficient allocation of rights and
distribution of resources. In such a situation, there is no need for state inter-
vention, because individuals and firms will negotiate until the efficient out-
come is achieved. Or as Richard Posner puts it: “Where market transaction
costs are zero, the law’s initial assignment of rights is irrelevant to efficiency,
since if the assignment is inefficient the parties will rectify it by a corrective
transaction.”!% Second, where transaction costs are present, economists
should study on a case-by-case basis all of the possible implications of govern-
ment intervention. As Coase stated in his original 1960 article, however, this
tends to be an extremely complex proposition and in most cases should lead
us to avoid government regulation since the potential costs generally over-
whelm any potential benefits.

In the hands of the lawyer-economists, the Coase Theorem would give rise
to two foundational “corollaries” that would come to define the law-and-
economics approach. The first is that judges should try to minimize transac-
tion costs in order to facilitate market negotiations (that naturally lead to
efficient outcomes). Courts can promote this goal by clearly defining prop-
erty and contract rights, and by ensuring inexpensive and effective remedies
for any breach. Second, where transaction costs are inevitably high, courts
should mimic the efficient market outcome in their judicial determinations.
In other words, they should follow the central tenet of law and econom-
ics that “efficiency generally should be the primary criterion for evaluating le-
gal rules.”105

It is crucial to recognize here that the “efficient” outcome coincides with
the equilibrium position obtained in a perfectly competitive market—or,
as Coase would say, in a market with no transaction costs. In this sense, as-



The Chicago School 143

signing rights to mimic the outcome of the market is not really viewed as
government intervention or as “political” by those with a law-and-economics
point of view. The process has a certain objectivity to it, an objectivity that re-
flects the neutrality of the efficient market. It has the neutrality of Pareto out-
comes—and who could be opposed to those?

At the same time, when the distributions already match the outcome of the
market, there is no need to intervene and reassign legal rights. Indeed, if a
judge were to intervene unnecessarily in that type of situation and reassign
rights, the judicial decision would be viewed as “activist,” “interventionist,”
or “political.” In other words, state interventions that promote perfectly
competitive markets (by reducing transaction costs), or that assign rights and
liabilities so as to replicate the outcome of perfectly competitive markets, are
entirely consistent with the underlying principle of market efficiency. Only
those state interventions that go beyond that point violate the principles of a
free market.

In this way the law-and-economics movement has tried to sever the ef-
ficiency analysis from the political issues of redistribution—assigning the first
to judges and the second to legislators.1% As Mitchell Polinsky, a noted
scholar in law and economics at Stanford University, explains: “Efficiency
corresponds to ‘the size of the pie,” while equity has to do with how it
is sliced. Economists traditionally concentrate on how to maximize the
size of the pie, leaving to others—such as legislators—the decision how to di-
vide it.”107

Contesting the Competitiveness of the Market

Now, it would be far too naive to imagine that the economic analysis of law
considers “the market” to be “unregulated.” Let me not be misunderstood.
The law-and-economics movement has certainly refined and improved on
Quesnay’s original insight: today it is understood that not all economic activ-
ity is naturally ordered; only competitive markets are. The entire force of the
modern economic approach is to determine when markets fail and when mar-
ket regulation is needed to achieve efficient outcomes. Not all market mecha-
nisms are efficient. But here is the point: When there is voluntary, compen-
sated exchange in a space with low transaction costs, an efficient outcome
obtains. This point can be illustrated well with an example.

Let us take, for instance, the litigation over excessive management-fee lia-
bility in mutual funds that gave rise to the U.S. Supreme Court’s 2010 deci-
sion in Jomes v. Harris. The technical issue there was whether a particular stat-
utory provision, section 36(b), added in 1970 to the Investment Company
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Act of 1940, created liability for excessive adviser’s fees in the absence of a vi-
olation of fiduciary duties—or, to put it in another way, whether Congress re-
quired just full disclosure and no tricks in the compensation schemes for mu-
tual fund advisers, or whether Congress had mandated a cap on excessive
compensation.

In the Seventh Circuit Court of Appeals, the dispute gave rise to a vigorous
debate between Chief Judge Frank Easterbrook, who took the more laissez-
faire position, and Judge Richard Posner, who took the more regulatory po-
sition. According to Easterbrook, who wrote the decision for the unani-
mous three-judge panel, the statute did not impose a fee cap or independent
excessive fee restrictions: “A fiduciary duty differs from rate regulation,”
Easterbrook wrote. “A fiduciary must make full disclosure and play no tricks
but is not subject to a cap on compensation.”!% In the process, Easterbrook
departed from a Second Circuit decision on point, the Gartenberg case—
creating a circuit split, which is what gave rise to the U.S. Supreme Court re-
view— declaring that “we are skeptical about Gartenbery because it relies too
little on markets.”1%?

In a short opinion dissenting from the failure of the Seventh Circuit to re-
hear the case en banc, Posner made clear his disagreement: the issue was
whether the mutual fund market, or more specifically the market for advisers
to mutual funds, was sufficiently competitive. If it was, then there would be
no need to examine closely the adviser compensation schemes, and no need
to regulate the arrangements; but if not, then the fee rates needed to be scru-
tinized closely. The central issue that divided Posner and Easterbrook—both
well versed in the Chicago School law-and-economics approach—was the
competitiveness of the mutual fund market, an issue that generated an exten-
sive debate among economists and lawyers in academic journals and in ami-
cus briefs filed with the Supreme Court.!10

Both agreed that if the mutual fund market was competitive, then regula-
tion of fees was unnecessary. Easterbrook had found that the market was
competitive:

Today thousands of mutual funds compete. The pages of the Wall Street
Journal teem with listings. People can search for and trade funds over
the Internet, with negligible transactions costs. . . . Mutual funds come
much closer to the model of atomistic competition than do most other
markets. . . . A recent, careful study concludes that thousands of mutual
funds are plenty, that investors can and do protect their interests by
shopping, and that regulating advisory fees through litigation is unlikely
to do more good than harm. . . . It won’t do to reply that most in-
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vestors are unsophisticated and don’t compare prices. The sophisticated
investors who do shop create a competitive pressure that protects the
rest. 111

Easterbrook’s conclusion that the market was competitive was bolstered by
his assessment of the evidence in the case. Easterbrook had compared the
challenged adviser’s fees and found them to be similar to market rates; he also
had looked at the rate of return for the mutual funds in question and found
them to be better than average, suggesting that the adviser had performed
well: “the Oakmark funds have grown more than the norm for comparable
pools, which implies that Harris Associated [the adviser] has delivered value
for money.”112 “Competition rather than litigation determines the fee—and,
when judges must set fees, they try to follow the market rather than de-
mand that attorneys’ compensation conform to the judges’ preferences,”
Easterbrook concluded.!3

Posner took the opposite view. In this case, Posner argued, the market was
not sufficiently competitive—or at least, the record did not establish that it
was sufficiently competitive. “Competition in product and capital markets
can’t be counted on to solve the problem because the same structure of in-
centives operates on all large corporations and similar entities, including mu-
tual funds. Mutual funds are a component of the financial services industry,
where abuses have been rampant, as is more evident now,” Posner wrote.!14
The problem with Easterbrook’s reasoning, Posner maintained, was that it
relied too heavily on an assumption of competition that was no longer valid:
“The panel bases its rejection of Gartenbery mainly on an economic analysis
that is ripe for reexamination on the basis of growing indications that execu-
tive compensation in large publicly traded firms often is excessive because of
the feeble incentives of boards of directors to police compensation,” Posner
added.

Notice that neither Posner nor Easterbrook are simplistically suggesting
that markets zout court are efficient. There is no naive Physiocratic claim here
that all economic transactions are governed by natural order; nor any auto-
matic or kneejerk reaction against regulation through fiduciary duties or
fee caps. There is, in fact, even no automatic opposition to price regulation—
here a cap on compensation. All of that would be permissible, or even called
for, if the market was not competitive. Everything turns now on the “compe-
tition” in the market. But note, once a market has been determined to
be a “competitive market,” then it is efficient. Efficiency now attaches to
competitive markets. In that newly defined space—that more narrowly delin-
eated, more specifically identified space—the logic of natural order reigns. In
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that space, there is no need for regulation, no need for government interven-
tion—because there the market will regulate itself.

A modern economist might ask whether I am denying the first theorem of
welfare economics—namely, that a competitive market equilibrium leads to
the efficient allocation of resources. The answer is no. I am not suggesting
that there is a mathematical error in the theorem; nor am I merely suggesting
that the assumptions are unrealistic (which they certainly are). What I am
contesting is the nterpretation of what the theorem tells us. Most people un-
derstand it to mean that free markets are more efficient. But what it tells
us, instead, is that massive government intervention (the kind necessary,
for instance, to make possible a wheat pit at the Chicago Board of Trade)
is necessary to achieve what we call a “free” market; that there are myriad
ways to structure those interventions; and that typically they include sig-
nificant manipulation (such as, for instance, fixing prices at an MCC). The
place to focus, then, is not on the simple “free, voluntary, compensated ex-
change” at the board, but on the complex institutional mechanisms and
structures that make such a “free” exchange remotely possible. It is all in the
framing.

Efficiency and Natural Ovder

It is precisely in this sense that the concept of “efficiency” has replaced the
term “natural order” or “spontaneous order,” and functions in a more pow-
erful way. In the eighteenth century, the Physiocrats maintained that eco-
nomic markets and exchange were characterized by a “natural order” that au-
tonomously achieved a state of equilibrium that produced a net profit; today,
neoliberal writers maintain that competitive markets achieve an equilibrium
that is “efficient” and therefore maximizes social welfare without anyone be-
ing worse off. On the basis of that efficient outcome—whether factual or hy-
pothetical—the law, we are told, should impose whatever legal regime would
have produced those free and autonomous exchanges. In sum, “natural or-
der” has become market “efficiency,” and “efficiency” has become entirely
neutral.

I want to close this part of the discussion with a reminder of the Coase
Theorem, which is at the very heart of law and economics and the economic
analysis of crime and punishment. The Coase Theorem states that if transac-
tion costs are low, the state should not intervene because free-market ex-
change will lead to the efficient outcome; and if transaction costs are high,
the state likely should not intervene because the facts are too complex and
the government is likely to be inefficient. What is so remarkable about the
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Coase Theorem is that it renders scientific and thereby seemingly unim-
peachable the basic idea of natural order. This step is, indeed, brilliant. A
crowning achievement. It took two hundred years to transform a quasi-
religious conception of natural order into a scientific theory of market ef-
ficiency.

The Birth of Neoliberal Penality

The function of the criminal sanction in a capitalist market economy, then, is
to prevent individuals from bypassing the efficient market because market
bypassing—involuntary, uncompensated forms of social interaction—are by
their very nature inefficient and reduce social welfare. Criminal activity is best
understood as an end run around the market, and criminal law is therefore
best understood as that which prevents this kind of market evasion. The cen-
tral premise of this argument, naturally, is the efficiency of markets: “When
transaction costs are low,” Posner emphasizes, “the market is, virtually by
definition, the most efficient method of allocating resources.”!5 The argu-
ment also maps perfectly, as well, onto Richard Epstein’s conception of the
penal sphere. The role of the penal sanction, in Epstein’s view, is to prevent
fraud and coercion so as to facilitate the proper functioning of the free mar-
ket. Notice the underlying notion of orderliness and the strong parallel to
Quesnay’s ordre naturel.

This view of the penal sanction has a number of important features. First,
punishment is located outside the market and serves to keep compliant indi-
viduals within the framework of voluntary, noncoercive, and compensated
exchange—that is, within the free market. In this sense, the criminal sanction
and the market are demarcated. They are not continuous and do not overlap
as they did on the cameralist reading of Beccaria. The relationship between
the market and the penal system is binary: there is a market option, which is
the space of ordered exchange, and it is marked off from the fraud and coer-
cion option, which is the space of market bypassing, the space outside the
market. The two spaces are mutually exclusive and noncontinuous. The crim-
inal sanction delimits the economic sphere, commerce, and trade. It is what
makes the economic sphere function properly. Government intervenes out-
side the market to ensure that everyone is channeled within the market. This
duality reiterates the Physiocratic distinction between the zone of natural or-
der in economic exchange and the space of positive penal laws for everyone
who is déréglé.

Second, all social exchange is modeled on market transactions. In this
sense, market rationality influences the penal sphere (but not vice versa). In
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contrast to an earlier Physiocratic view, economic reasoning reaches into the
sphere of disorder. The realm of bargained-for exchanges—what would ear-

7 <«

lier have been labeled “commerce,” “trade,” or even “public economy”—has
colonized the social and political realm. Whereas for Beccaria there was some
way of distinguishing between a social realm and pure commerce, here there
is only one conception of human interaction grounded on the model of
bargained-for exchanges (excluding, that is, market bypassing). All human
relations are analyzed through a transactional lens and can be evaluated in
terms of efficiency and utility. This is made clear in Posner’s discussion of sub-

stantive crimes, parts of which were discussed earlier:

The dichotomy between acquisitive crimes and crimes of passion is over-
stated. Acquisitive crimes bypass explicit markets; crimes of passion often
bypass implicit markets—for example, in friendship, love, respect—that
are the subject of a growing economic literature illustrated by Becker’s
work on the family. Less obviously, crimes of passion often bypass ex-
plicit markets too. . . . Someone who gets his satisfactions in life from
beating up other people, without compensating them, rather than from
engaging in trade with them is thus bypassing explicit markets.!1¢

The distinction between a social realm and economic exchange has been re-
placed by the dichotomy between the market and market bypassing, in other
words, between the market and the penal spheres.

But third, because of the binary nature of the market-penal distinction,
rational-choice assumptions seem to operate differently in the two realms. In
the ordered sphere of markets, there is little need for government interven-
tion to adjust the rational calculation of individuals: the Coase Theorem tells
us that such intervention is entirely unnecessary when transaction costs are
low, and likely counterproductive when they are high. By contrast, the penal
sphere is dominated by government intervention: human behaviors that by-
pass voluntary exchange require severe price-fixing and regulation. In other
words, the need for government intervention is ratcheted up the minute we
cross the line between the market and the penal sphere.

Fourth, there is a clear wealth dimension to these distinctions. The crimi-
nal sanction—rather than tort law—is necessary in the case of murder, violent
crime, theft, property crimes, and generally street crime because the value at
which the deterrence would have to be placed is too high and the defendants
are most often unable to pay such a price (Epstein and Posner agree on this).
Both for reasons of insolvency and because of the high costs that would be
necessary to deter street crime, the tort system is inadequate and the govern-
ment must intervene. Posner explains: “In cases where tort remedies, includ-
ing punitive damages, are an adequate deterrent because they do not strain
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the potential defendant’s ability to pay, there is no need to invoke criminal
penalties—penalties which . . . are costlier than civil penalties even when just
a fine is imposed. In such cases, the misconduct probably will be deterred. . . .
This means that the criminal law is designed primarily for the nonaffluent; the
affluent are kept in line, for the most part, by tort law.”117

In sum, the language of “natural order” has been replaced by a more tech-
nical and scientific theory of market efficiency, but the parallel to the ear-
lier Physiocrats remains striking. Despite the important differences between
Hayekian and Benthamite economic theorists, between the more libertarian
Richard Epstein or the more welfarist Gary Becker, the same logic pervades
their theories—the logic of neoliberal penality.

Readings, Appropriations, and Self-Presentation

One last thought. Just as there are multiple readings of Beccaria, Quesnay,
Smith, and Bentham, there are multiple readings of those who take the
Chicago law-and-economics approach. This is particularly true of Richard
Posner, who, after many decades of expressly embracing free-market ideol-
ogy, began to claim in 2009 that he had been a Keynesian all along.

In his Frontiers of Legal Theoryin 2001, Posner seemed content to embrace
the free-market mantle. As he remarked there, the law-and-economics move-
ment “is not merely an ivory-towered enterprise,” it seeks to “improve law by
pointing out respects in which existing or proposed laws have unintended or
undesirable consequences and by proposing practical reforms.”!!8 Those re-
forms, Posner acknowledged, have led to deregulation: “The deregulation
movement, and the increased respectability of free-market ideology generally,
owe something to the law and economics movement.”!!® Not long before,
in 1995, Posner called himself a classical liberal and explicitly sided with
free markets: “By creating a large sphere of inviolate private activity and
by facilitating the operation of free markets, liberalism creates the condi-
tions that experience teaches are necessary for personal liberty and economic
prosperity.”120

Times have changed, however, and in his book A Failure of Capitalism,
published in 2009 on the heels of the subprime mortgage debacle, Posner of-
fered a far more Keynesian self-presentation, writing that “we need a more
active and intelligent government to keep our model of a capitalist economy
from running off the rails. The movement to deregulate the financial indus-
try went too far by exaggerating the resilience—the self-healing powers—of
laissez-faire capitalism.”!?! In an accompanying editorial in the New York
Timesin June 2009, Posner added that “our regulatory culture” also needs to
be addressed. The problem is not just regulatory structure, Posner sug-
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gested, but its implementation, which is determined by cultural norms. Our
“pathologies of regulation,” Posner argued, “are rooted in our regulatory
culture—the timidity of civil servants, the contamination of public adminis-
tration by politics and interest groups, and the power of the ‘office consen-
sus’ to marginalize independent thinkers for not being team players.”!?? In
other words, we now need not only a regulatory structure, but more high-
performing civil-servant regulators. “One possibility,” Posner suggested,
“would be to rotate career regulators through the different financial agencies
to reduce balkanization and make a regulatory career more interesting.”!23
Summing up his new position, Posner reflected over the 2009 recession and
remarked in The New Yorker that Keynesian economics “seems to have more
ofa grasp of what is going on in the economy.” !¢ Or, more pithily, “probably
the term ‘Chicago School’ should be retired.”12

I do not intend here to impose a reading on Richard Posner—especially an
earlier, more Chicago School reading. There are, indeed, multiple ways to in-
terpret his writings and his most recent Keynesian turn is just one of many
possible readings. I have focused on earlier writings because it is those, I con-
tend, that reflect the dominant public imagination regarding the role of the
criminal sanction today—one in which markets are viewed as efficient and the
penal sphere is considered the legitimate space for governmental interven-
tion.



The Myth of Discipline

Frangois Quesnay’s introduction of natural order into economic thought
fragmented an earlier, more integrated view of “police” and “public econ-
omy.” Over the course of the nineteenth and twentieth centuries, the idea of
natural order evolved into a scientific theorem about the inherent efficiency
of markets and, more generally, into a popular belief in the superiority of free
markets. The result is that, today, a vast majority of Americans believe that
the free market is “the best system on which to base the future of the
world.”!

This faith in the free market emerged, hand in hand, with a theory of legal
despotism according to which the state’s most legitimate function, and the
one it was best able to carry out, was to police and punish. It is precisely this
curious combination of market efficiency and a Big Brother state that has be-
come seemingly obvious today. It is what makes possible the perception of
the Parisian police des grains as coercive and the Chicago Board of Trade as
free. It is what has given birth to neoliberal penality. But it hinges on an illu-
sion: a myth of natural orderliness in the economic realm.

On close inspection, the very categories of “free market” and “discipline”
prove chimerical. Our contemporary exchanges and markets are far more
regulated than meets the eye. The entire history of the Chicago Board of
Trade is, in truth, a series of government interventions and regulatory adjust-
ments that have facilitated a state-sanctioned monopoly and empowered the
private practices of a small association of brokers and dealers. Even a cursory
glance at the legal framework that surrounds exchanges today reveals a web
of intricate rules and oversight that is far from anything that could possibly
be described as “free.” The fact is, shifts in regulatory mechanisms over the
past two centuries have not reduced the amount of regulation, but simply
changed its form and style. As John Campbell and Ove Pedersen suggest,
“neoliberalism does not so much involve deregulation as re-veguintion of eco-
nomic activity.”?

Other ideas from the more distant past also need to be revisited. A closer
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examination of the police archives reveals that the police des grains of eigh-
teenth-century France was far less disciplinary than it has been made out to
be. Moreover, the earlier justifications for “police” had far more robust roots
in notions of liberty than we tend to attribute today. And by the same token,
Physiocratic practices involved far greater regulation of economic exchange
than is typically recognized. In fact, Le Mercier’s governance of Martinique
was highly interventionist, not only in creating a severe police force, but also
in the economic domain, all the way down to the grain, bread, and meat mar-
kets. Let’s pause for a moment, in this and the following chapter, to rethink
these categories of “discipline” and “freedom.” Let’s start here with excess
regulation.

Fantastic Disciplinary Inventions

In 1749, Jacques-Fran¢ois Guillauté presented to the king of France, Louis
XV, an ambitious plan for reorganizing the urban space of Paris and supervis-
ing its inhabitants.? Guillauté imagined a perfectly regulated space with mi-
nutely numbered and labeled buildings, entryways, floors, stairwells, and
doors. Twenty-four neighborhoods would be subdivided into twenty home
islands, each placed under the supervision of a new category of watchmen,
called “syndics,” who would become the “nerves and eyes of the police,”
producing infinite amounts of perfect information. Further, this information
could be accessed instantaneously by means of a remarkable paper-filing ma-
chine with large wheels—twelve feet in diameter and thirty-six feet in circum-
ference—that rotated the information at the tap of a foot.* Guillauté esti-
mated that any one of the twelve wheels of his paper-filing machine—he
called it a “serre-papier,” a paper squeeze—could organize 102,400 individ-
ual pieces of paper. This whirling paper sifter would realize the dream of
perfect knowledge and pure discipline: a faultless system for an all-knowing
police.

Guillauté’s pitch was originally published in a splendid volume with
twenty-eight gorgeous drawings “a la plume” by Gabriel de Saint-Aubin, ti-
tled Mémoire sur la véformation de ln police de France. The original edition
from the library of the baron Jéréme Pichon, with Louis XV’s coat of arms,
was reprinted in 1974 in an elegant large folio edition by a Paris editor. The
illustrations are beautifully reproduced and mesmerizing. The text and draw-
ings are a fascinating object of study. To contemporary critical theorists, the
Mémoire serves as a representation of discipline and regimentation. Foucault
referred to it in his 1978 lectures specifically at the point where he defined
“discipline.” Other theorists today, Eric Heilmann and Olivier Doron, see in
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contemporary policing practices, such as video surveillance and electronic
monitoring, modern avatars of Guillauté’s machine.® Heilmann in fact traces
the birth of modern policing to Guillauté’s invention.”

Truth be told, though, Guillauté’s creative invention fell on deaf ears
and his project was essentially lost to history. It stands today as a historical
artifact, a completely fanciful idea. A policeman’s fantasy. Foucault referred
to Guillauté as if he were one of the leading “theoreticians of the police in
the mid eighteenth century.”® But in truth, Guillauté was just a simple of-
ficer of the maréchaussée de Plle-de-France (listed in the Almanach Royal of
1752 with a slight typographical shift as “Guillotte, rue Mouffetard, pres
Saint-Médard”) and an amateur inventor. He had apparently invented a
floating bridge in 1748, the year before his Mémoire.® Less a theoretician
than a dreamer, the policeman would never realize his fantasy, not even come
close. As Jean Seznec notes, “The Mémoire, in point of fact, remained a dead
letter; perhaps the zeal of the author was judged excessive, and his system
of surveillance far too exacting. “The syndics,” baron Pichon noted, ‘estab-
lished a kind of inquisition; and the ancien regime wanted none of it.””10 It
turns out that the true practice of the police was a far less disciplinary en-
terprise.

Revisiting the Police des Grains

Like Guillauté’s invention, the picture that Fréminville, Delamare, Du-
chesne, and the others drew of the police des grains was somewhat fantas-
tic. Truth be told, there was far more liberty under the police des grains
of early eighteenth-century France than the codebooks and manuals might
suggest. The regulations, ordinances, and decrees were alphabetized, cata-
logued, enumerated, and rehearsed extensively in print—especially by those
who were ideologically opposed to their very existence—and the rules have
come down to us as pure discipline. But in truth, they were not vigorously
enforced—or rarely so. Most of the ordinances themselves were trifling ad-
ministrative regulations, municipal-style minor infractions that involved neg-
ligible fines only—if they were even imposed.

Moreover, the police were occupied primarily with enforcing rules about
street sanitation, hygiene, minor inconveniences, and late-hour drinking.
The extensive formal regulations concerning grain and bread were only truly
enforced in times of disette (food shortages) to give the impression—or so it
seemed—that the monarchy was doing something to address human misery.
Today, we look back and see extensive regulatory oversight that shaped the
debate over free trade and commerce, but at the time there was far more lib-
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erty both in practice and in the discourse of policing. The discrepancy is more
than just an inadvertent gap between law on the books and law in action. It
is, rather, a question of appropriating history. It is a matter of creating and ex-
ploiting categories for political objectives.

The contemporancous police records from the Chatelet exude the abso-
lutely trivial nature of the daily routine of a commissaire, a police commis-
sioner, on his beat. On close inspection of the archives it becomes apparent
that his daily routine was dominated by issues related to street cleaning, fecal
matter, neglected gravel and stone piles, flowerpots left on windowsills, and,
occasionally, late-night drinkers in wine merchants’ shops. The police court
at the Paris Chatelet—/a chambre de police—convened on Fridays, and the re-
cords maintained today at the National Archives contain the detailed reports
that each commissioner filed with the police court at those hearings, detailing
their daily activities and the violations, or the “contraventions,” that they had
observed since the last session.

The cartons for the year 1758 are representative of those at midcentury
and extremely relevant for our purposes—recall that 1758 is the year of the
publication of Fréminville’s Dictionnaire de la police, which catalogued and
annotated in such detail all the police regulations, as well as the year that
Franc¢ois Quesnay developed his Tablean économique in reaction against the
oppressive enforcement of the police regulations.!! In the first oversized,
black carton, one can review complete sets of the handwritten reports sub-
mitted by the commissioners at the court audience, which offer a fascinating
view into these commissioners’ daily activities. After the sewn thread in the
corner of the yellowing papers is unfastened to unfold them—for what seems
to be the very first time—these elaborate documents, some neater and more
legible than others but all meticulously transcribed, reveal the world of the
Daris streets circa 1758. Summaries and tables will be useful, but let me start
by giving you a real sense of what these reports are like, how they read. Let
me begin with two, chosen at random from different months of the year, that
are illustrative of the others.

The first belongs to Commissioner Duruisseau, appointed to the Chatelet
in 1751 and assigned to the rue de la Harpe in the neighborhood called Saint
André des Arts. The street, located in the fifth arrondissement near the
Place Saint-Michel, is still well-known.!2 Duruisseau presented this report at
the session of the police chamber held in late April 1758.13 Like the other
manuscripts, it is titled “Report rendered by me [ par nous] the undersigned
Commissaire at the audience of the police court held at the Chételet on Fri-
day, April 21, 1758. These violations [ contraventions] to the ordinances of
the police observed by me [ par nous] on the following days as duly noted”—
whereupon the list begins:
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ON APRIL 15,1758

rue St. Manr

Along the length of the wall of the new house at the corner of the
street, and the entrance with the coach doors on the rue des vieilles
Thuzilleries, not swept.

rue du Petit Bacq

A pot on the window of the first floor of the house of the earthen pot-
ter on the right-hand side entering from the rue de Séve.

One bottle and one pot on the two windows on the second floor of
the same house.

The doorway of the coach entrance with the inscription Laetitiae
Domiis, and of the connecting cabaret, not swept.
rue messieves

A cart full of earth and gravel, manure and other filth, left behind a
long while, along the wall of the garden on the right side as you enter
from the rue pot de fer.
rue du Canivet

Half a cart of earth and gravel, left there a long time, belonging to the
new house at the corner of the 7ue ferou, the principal tenant of which is
the Sieur hussavd Maréchal on the said rue feroun.
rue de Condé

The doorway in front of the door of the innkeeper, across from the
rue des quatre vents, not swept.

ON APRIL 17, 1758
No violations.

ON APRIL 18,1758

rue des Ciseanx

The doorway of the cabaret between the merchant [de langues
fourrées] and the innkeeper, not swept.
rue des Rosiers

A parakeet cage on the window of the first floor of the second coach
door on the right-hand side entering from the rue de grenelle.

rue Grenegand
Four flowerpots on the window of the first floor of the house of the
Sieur Perefius lemonade-maker.

ON THE 19 OF SAID MONTH
No violations.
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ON THE 20TH OF SAID MONTH

rue de Vaugirard

Five cut stones, abandoned a long while, along the length of the wall
of the garden of the hotel de Condé, that are getting in the way of street
cleaning and causing a heap of gravel and garbage.

rue du Regard
A bunch of yard waste and other refuse that has been there for several
days at the door of the hotel de ln Guiche.

rue du Cherche midi
The doorway of the coach door across from the cabaret du puissant
vin, not swept.

rue du view Colombier
A cage on the second window of the first floor of the house of the
Sieur Joyau maitre Charon across from the rue Cassette.

ON APRIL 21, 1758

rue des Cordeliers
A cage on the window of the second floor of the house of the wig-
maker between the fountain and the rue du Paon.

rue du Bacg
The doorway of the confectioner at the corner of the rue de grenelle,
not swept.

Reported by us [ par nous| royal counselor, undersigned commissioner
at the audience of the police court held at the Chitelet this day Friday
April 21,1758

[signed ] Duruisseau

Here is another report from the end of May by another commissioner,
Dubuisson, who was appointed to the Chatelet in 1741 and, at the time, was
assigned to the Marais area, also known as the Le Temple neighborhood—
more specifically to the vieille rue du Temple near the gorgeous Hotel de
Soubise.'* This report began on May 27 and was filed with the police cham-
ber at the hearing on Friday, June 2, 1758. The report, also in its entirety,
reads as follows:

Report made by us [ par nous|, said commissioner at the audience of the
police chamber on June 2, 1758, of the violations of the ordinances of
the police observed by us [ par nous] on the following days:
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MAY 27, 1758
No violations.

29TH OF THE SAID MONTH

Rue des Coquilles

Water thrown out, in our presence, from the window of the second
floor of the house occupied by a cobbler and a peddler next to the lock-
smith.

Rue des Vieilles garnisons
The door front of the wigmaker at the corner of the said street and of
the Rue de la Tisserandrie, not swept.

30TH OF THE SAID MONTH

Rue de la Tisserandrie

The sweeper of the door front at the Hdtel Notre Dame garni, at fault
for improperly sweeping [ faute de Balayage].

The sweeper of the coach door across from the tile store near the Rue
de la poteris, at fault for improperly sweeping.

31ST OF SAID MONTH

Rue de la marche

Failure to remove the gravel and earth at the first little green door of
the garden with the highest wall at left when you enter from the rue de
poiton.

Rue neuve St. Lanrens

Water thrown daily through every window of the house with large
square doors on the left when entering into the said street from the Rue
du temple next to an alley on which is written Le Comte Chirurgien, as
the neighbors have said and as the street sweeper has complained about.

A pile of earth neglected and not removed next to a little door, on the
right when you enter by the Rue du temple, on top of which rests Notre
Dame de Consolation.
Rue du Vert bois

The mason who works in the alley of the house between the Josse Le
Jeune, maker of amenities, and the master cobbler, for untidy and en-
cumbering materials and stones on the street and in the gutter.

1ST OF JUNE

Rue de lo Mortellerie
The house belonging to the Dames de Passomption and of which the
principal tenant is the sieur Chapes, master mason, for failure to hang the
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door that we were obliged to have hung by the sieur Movries, tapestry
merchant living on the said street, at the expense of the landlords or of
the principal tenant of the said house.

Rue Geoffroy Lanier

The little door next to Langlan, master glazier, and across from Car-
ton, wigmaker, for failure to have hung the door that we were obliged to
have hung by the sieuwr Mille, tapestry merchant living on the same
street, at the expense of the principal tenant or of the proprietor of the
said house.

Rue Saint Antoine
Four pots in the gutter of the drainpipes of the house at the sign of the
Sauvage D’or near La Vieille Rue du temple.

Certified by me [ par nowus] said commissioner,
[signed | Dubuisson

These are two of the exhaustive manuscripts submitted by the various po-
lice commissioners at the Friday hearings. They reflect well the general tenor
and character of the other reports—as we can see by comparing them to
those others.

One spectacular folder in the March 1758 dossier contains all of the com-
missioners’ reports submitted and considered at the session of the court held
on March 3, 1758. By an order of magnitude, the most frequent type of vio-
lation observed concerned the failure to sweep or to sweep properly the side-
walk in front of a house or store. More than half of the total violations were
problems of “non balayé.” The next most frequent violation had to do with
fecal matter—apparently human, not animal. On several occasions, the com-
missioners wrote up offenders for throwing fecal matter onto the sidewalk
(we’ll come back to that, unfortunately). The next most common violation
involved obtrusive objects or piles of stones or rubble that blocked the way
and caused a nuisance—things such as a cart of earth and gravel causing an
accumulation of other waste, or a pile of garden waste, or a mass of gravel.
Next came illicit drinking, mostly late at night in wine merchants’ shops that
should have been closed at that hour; then people throwing water or other
liquids out of their windows; next, flowerpots, earthen pots, bottles, or other
objects on the windowsills; and finally other miscellancous contraventions
(including traffic violations, refusing to open the door to a night watchman,
or playing violin too late at night). In all of the reports, there were only five
violations that were in any way related to commerce.

As Table 7.1 shows, the commissioners had their pet peeves. For Commis-
sioner Le Maire, who was in charge of the Mont-Sainte-Genevieve (where
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the Panthéon stands today), it was definitely fecal matter. February 21, 1758,
seemed to be a particularly bad day, especially on the rue neuve Saint Médard
and rue Moutffetard. Le Maire’s report for that day reads:

Rue nenve saint Médavd

Fecal matter in front of the first house on the left.

Fecal matter on the sidewalk in front of the house of the earthen pot-
ter on the left of the widow Dupré.

Fecal matter on the sidewalk in front of the house next to the said
earthen potter.

Fecal matter on the sidewalk in front of the last house on the right.

Fecal matter on the sidewalk [. . .] of the last house on the left.

Rue Mouffetard enteving on the left
Sfrom the rue newve Saint Médard
Fecal matter on the sidewalk in front of the house on which it is writ-
ten Bruner Le Pere Cordonnier, the said shop being occupied by a [. . .].
Fecal matter on the sidewalk in front of the house next to the alley
door on which is written Colombier Chapentier.

In addition to noting these contraventions, Commissioner Le Maire also
reported residents who threw their fecal matter onto the sidewalk. “The ten-
ants of said house” Le Maire cited “for having thrown fecal matter onto the
pavement.” Similarly, on the next street over, “The tenants of the first house
on the left for having thrown fecal matter on the sidewalk.” It turns out,
though, that Le Maire was not alone. Commissioner Chénon also reported a
lot of fecal matter on February 18, 1758, though he preferred simply to
note “M.E.” on his reports. Chénon also reported that “urine was thrown
out of a house in my presence from a floor above the street.” (I assume it
missed him.)

Commissioner Jean Frangois Joseph Doublon, by contrast, had a real
affinity for people throwing water out of their windows. It is almost as if
he carried a divining rod. On February 24, 1758, for instance, Doublon
personally witnessed, on seven different occasions and at seven different
locations, people tossing water out their windows—from the Carré Sainte
Genevieve to the College de Montaigne, passing through the rue du fau-
bourg St. Jacques. Another commissioner, Thiérry, after having cited some-
one for throwing water, also wrote him up for “respond[ing] to me that he
would always continue to throw water out his window.”

Commissioner LeBlanc seemed also to have a dowsing rod, but his led to
wine, not water. By a remarkable twist of fate, LeBlanc discovered drinkers,
almost by the barrel. He discovered four people drinking illicitly at the wine
merchant’s shop at ten-thirty at night at the rue Saint Martin, another eight
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drinking illicitly at another wine merchant’s shop at ten-forty-five, six more at
the wine merchant’s on rue beaubourg, and another eight people drinking
atablées (sitting at a table no less) at the wine merchant’s at the rue du four at
one o’clock in the morning. According to the corporal who conducted the
night watch, an additional six people had just left the tavern at that late hour.
(Each of those incidents is counted only once in Table 7.1 even though they
each gave rise to multiple contraventions since there were several people at
each location.)

Commissioner Carlier similarly had a knack for discovering illicit drink-
ing—again, mostly late at night at wine merchants’ shops. On his report for
March 3, 1758, on the left-hand side of the yellowing page, in different ink
and a slightly different hand—as is true of each of the other reports—there is
written a number (and sometimes a livre or sol symbol) that corresponds to
the fine imposed by the magistrate at the police hearing. (There is no cur-
rency symbol next to the numeral on this page, as there is on most of the
other reports, but the arithmetic works perfectly here, with a 2 livres fine per
person caught drinking illicitly, the same rate as in the other similar cases of
drinking):

4 At the wine merchant with the shop sign La renommeée . . .
2 Drinkers

4 At the wine merchant with the shop sign Le Barril d°0r [The
Golden Cask] .. .2 D.

4 At the wine merchant with the shop sign L’Etoile d’or [ The Golden

Star] ...2D.
6 At the wine merchant with the sign of the virgin . . . 3 D.
14 At the wine merchant at the corner of the street of the three
pistols . . . 7 D.
6 At the wine merchant at the corner of St. Paul at the sign of the
virgin . . . 3 D.

Similarly, in his report for the audience of December 29, 1758, Com-
missioner LeBlanc discovered more than forty revelers drinking after hours at
various wine merchants’ shops in the late evening. LeBlanc also had some
unique discoveries, such as citing someone for playing violin through the
night until five o’clock in the morning. Commissioner Dubuisson had a bit of
a fetish for merchants and individuals who neglected to remove excess gravel
and earth. And Duruisseau had a knack for observing dangerous objects on
windowsills—including bird cages, flowerpots, bottles, and other earthen-
ware sitting precariously on a sill or high in the roof gutters.

These findings are not an artifact of the particular date—March 3, 1758—
nor of the hearing, nor of the weather or season. A sampling of other reports
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from different months reveals very similar distributions of violations, as evi-
denced in Table 7.2. Similarly, a sampling of the year’s reports for two par-
ticular commissioners, Dubuisson (Table 7.3) and Duruisseau (Table 7.4),
reveal consistency throughout the calendar year. These additional samples
of commissioner reports are very similar to the exhaustive March 3 collec-
tion and do not reveal any additional market- or commerce-related viola-
tions.

The punishments meted out in these contraventions, with one single ex-
ception, were all limited to minor fines. No one was sent to the Bastille. At
the hearings, a police magistrate would swiftly determine a fine for each viola-
tion and the amount was listed on the side of each contravention on the com-
missioners’ reports themselves, as shown earlier. The amount of the fines
tended to be low. The most frequent violation, “non balayé,” or not sweep-
ing properly, was also the most consistently measured; it was always assessed
at four livres.!5 Fecal matter was fined at the rate of one livre and ten sols, al-
though on occasion it was fined at three, and sometimes at ten livres (espe-
cially when there was a lot of'it). Obstructive objects that caused a nuisance in
the street usually led to fines of four to six livres. Throwing water out the
window was assessed at between one livre and ten sols to three, and some-
times four, livres. If it was urine, six livres. Illicit nighttime drinking led con-
sistently to a fine of two livres per person (for instance, when Commissioner
LeBlanc caught ten persons drinking, the fine was twenty livres, and when he
caught ecight, it was sixteen). Dangerous objects on windowsills resulted,
generally, in a fine as low as forty sols, but as high as two or four livres. Traffic
violations were fined at three livres. To give a sense of these numbers, one of
the reports reveals that eggs were selling at market for forty-five livres per
thousand, so a fine of one livre and ten sols would have been the equivalent
of the cost, at market, of approximately two dozen eggs.

The single exception in the sample of commissioners’ reports involved an
instance of gaming. On February 3, 1758, Commissioner Thiérion stumbled
across a sizeable gaming enterprise at the Hotel de I’Amerique, on the fash-
ionable rue Saint Honoré in the Palais Royal area: involved were at least fif-
teen individuals, three hundred and twelve livres in bets left on the table,
multiple decks of cards, several rooms, and some debauchery. (It is noted in
the report that a certain Bernardine Romain, a thirty-three-year-old native of
Valencienne, had slept with one of the culprits “that very evening in the said
room.”) Ultimately, the money found on the table was confiscated and each
of the accused was fined 3,000 livres—the largest fine, by an order of magni-
tude, seen in these reports.

This brings us, then, to the five violations that were, in any way, related to
markets, commercial exchange, or economic transactions—out of the 352
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violations observed in the nineteen commissioner reports. The first inci-
dent, reported by Commissioner Duruisseau, involved a bunch of peddlers
(“revendeurs et vevendeuses”) who were congregating at the “intersection of
Bussy” in the Saint-André-des-Arts area between eleven in the morning and
two in the afternoon—what is undoubtedly today the little peddlers’ market
on the rue de Buci. The peddlers were making a lot of noise, blocking traffic,
and were generally getting in the way of those who wanted to shop at nearby
stores. Duruisseau noted that the number of carts and cars might cause acci-
dents and were a nuisance to the neighbors. Each of the peddlers were fined
three livres and ordered not to return.

The next three incidents were reported by Commissioner Doublon, whose
beat covered the Saint Benoit neighborhood. One involved a tapestry maker
who failed to have his registry audited and was accordingly fined three livres.
Another involved a shoemaker who was working in his shop on a Sunday—
the prescribed day of rest—and was fined four livres. And the last involved a
widow who was letting out rooms to “suspect people of ill repute” (dif-
[férentes personnes suspectes et sans avén) without a license or permission. She
was fined twenty livres.

In contrast to these first four, the fifth contravention, involving fraud in the
sale of eggs, is truly market related. But it was observed by Commissioner
Demachurin whose beat was Les Halles—the central marketplace—and it was
the only violation cited by Demachurin in his report submitted at the March
3, 1758, hearing. In contrast to all the other reports, which had multiple cita-
tions, Demachurin only presented one incident. According to Demachurin’s
report, a complaint was filed by Sieur Monge, a fruit seller at Les Halles, that
two other merchants had tried to defraud him on the sale of eggs. Monge
testified to the police commissioner that the two other merchants—a fruit
seller by the name of Vasselle and a marchand forain, a traveling merchant by
the name of Midy—had tried to trick him into believing that Midy’s eggs
were especially large and that Vasselle had bought the same type of eggs from
Midy at a very high price, namely 60 livres per thousand rather than the
going price of 42 to 45 livres per thousand. When Monge asked to see the
actual eggs, he determined that they were not as described and he pulled
out of the deal. Monge further testified that the two merchants had neverthe-
less sold the eggs the next day at market at the fraudulently inflated price.
Monge’s accusation, in essence, was fraud and conspiracy—a charge that
would be actionable today as an ordinary fraud in the sale of goods. Ulti-
mately, the magistrate in the case imposed a fine of twenty livres, plus the
usual one livre reimbursement to the court for posting the sentence.

Of the 352 incidences of violations reported by the commissioners in this
sample—involving far more individuals—only one case involved anyone cited
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for violating a rule concerning a true market transaction, and it did not in-
volve the police des grains. The evidence from these records shows clearly that
the daily routine of the police involved predominantly trivial matters, in es-
sence street cleaning, hygiene, and vice control.

This finding is entirely consistent with the history of the founding of the
police chamber by Louis XIV. After taking power, the king turned first to
finances, but then to justice and police matters. He created two special ses-
sions of his council, one for matters of justice and one for matters of police.
The first, the council on justice, he presided over himself on numerous occa-
sions. It produced in 1667 the codification of rules of civil procedure, what
was referred to as “ordonnance civile,” as well as, in 1670, the codification of
criminal procedure—“I’ordonnance criminelle.” The second council, which
addressed matters of police, we know far less about because it received so
much less attention and Louis XIV never presided over any session. It was
simply far less important.!¢ Louis XIV ultimately carved out the police cham-
ber from within the civil lieutenant’s job description and second-seated the
lieutenant de police. “The Leutenant de police will seat ordinarily at the
Chitelet in the chamber dite Chambre civile, and will dispose of a small office
adjacent.”'” The police of the Chételet was by no means a criminal jurisdic-
tion—there was a separate chamber for those more important matters—it
levied only minor fines, if that, and took a second seat to both the criminal
chamber and the civil chamber.

The Y-9498 and Y-9499 Cartons

More to the point, a careful review of the more significant sentences meted
out by the police chamber of the Chatelet reveals that the police des grains
constituted a minor function of the chamber’s jurisdiction and received far
less attention than other salient (and salacious) categories such as vice crimes
and derelict servants. This is evident from a qualitative and quantitative
review of the collection of 932 sentences and ordinances from the period
1668 to 1787 contained in two cartons at the National Archives, Y-9498 and
Y-9499.18 Of those 932 records, only eighty-six—9.2 percent—are related
in any way to the commerce or market in grain, or to bakers, millers, or
other activities that have any bearing whatsoever on bread, flour, or grain.
Within the category of the highest fines meted out by the police—three
thousand livres or more—grain-related offenses represented a tiny fraction of
the whole, only one (2.6 percent) of thirty-nine such fines. There were only
five sentences that involved any form of detention and none of them had to
do with the commerce of grain or the police des grains: four of these deten-
tion orders involved derelict servants who defrauded their masters in an inci-
dent in December 1718, and the fifth involved an eight-year-old vagabond
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boy who was committed in October 1723 to the “Hoépital” (the mental asy-
lum qua prison, leprosarium, homeless shelter, and hospital) for theft.!”

This collection of police sentences and ordinances gives a trenchant view of
the jurisdiction of the police chamber over the 120 years prior to the Revolu-
tion.2? The cartons contain no fewer than 581 police sentences and 351 po-
lice ordinances.?! These sentences and ordinances show clearly that the most
egregious and heavily policed offense was illicit gambling—especially card
games, but also skittle and picket games, all with wonderful names like “jeu
de pharaon,” “jeu de biribi,” “jeu de carmagnole,” “jeu de pair ou non,” and
“jeu de siam.”?? A certain Francois Joseph Martin was even caught in 1746
running, out of his own home, an “académie de jeu de piquet.”?? In fact, a
full thirty-eight of the thirty-nine fines of three thousand or more livres in-
volved games of chance, and much of the gambling was associated with de-
bauchery, crimes, and other vices—including, for instance, the assassination
in August 1721 of one card player by another at the Hétel du Mans.?* The
highest fine mentioned is for 7,600 livres imposed on those responsible for
organizing an illicit lottery in the Hotel de Soissons in November 1720—but
the fine was ultimately reduced to 100 livres because the lottery was never
drawn.?®

In terms of the police des grains, what becomes clear from the record is that
enforcement correlated with scarcity—with /a disette, or grain shortages. The
record evidence shows practically a one-to-one correlation between periods
of scarcity and sentences related to the police des grains. The years of the
most pronounced scarcity in France include 1693-1694, 1700, 1709-1710,
1720-1726,1738-1742,1747,1757-1759, and 1765-1775 .26 With the ex-
ception of the last two periods, for which there are no sentences covering that
period in the collection, every other disette corresponds to a spike in the en-
forcement of grain regulations—and in some cases, to the only time these
regulations resulted in disciplinary action. The chronology of the sentences
associated with the commerce in grain reflects that the vast majority were en-
tered in years of severe shortage. This trend is reflected in Figure 7.1, which
tallies the raw number and percentage of sentences related to the commerce
in grain in relation to the total sentences compiled in the collection.

Just as enforcement of the police des grains corresponds perfectly to the pe-
riods of shortages in grain, so too does the enactment of new ordinances
concerning grain and bread. The police des grains was an epiphenomenon in-
tended to assuage a hungry crowd—it was by no means a continuous en-
deavor. This is borne out well by other historical evidence. The nineteenth-
century historian Albert Babeau, in his detailed study of village life under the
ancien régime, remarked: “It was mostly during times of food shortage that
the administration imagined that it could remedy matters by means of restric-
tive regulations. Tariffs, prohibitions on keeping more than a certain quantity
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of wheat, injunctions to bring the grain and fodder to the nearest market, do-
miciliary visits, inventories, fines, confiscations, these were the kinds of mea-
sures to which they resorted, measures that were imitated during the Ter
ror.”?7 In fact, some of the regulations were written in such a way that they
would apply only during times of disette. For instance, as Duchesne empha-
sized in his Code de ln police of 1767, “The police regulation of November
21, 1577, which requires sales to take place in the market, stipulates in fact
that it applies in ‘times of high prices or uncertainty.’”?8 It was also well rec-
ognized, Duchesne explained, that “in the times of high prices, the officers of
the police should enforce the regulations more rigorously and should focus
principally on supplying the markets.”?® The police des grains was a political
response to crisis moments of unrest and hunger, as Judith Miller demon-
strates well in her book Mastering the Market (1999).

This conclusion is also borne out in contemporaneous accounts.’® Com-
missaire Le Maire wrote one such report on police enforcement for the Jeu-
tenant de police Sartine at the request of the Empress Marie-Thérese, who
was contemplating reorganizing the Vienna police in the Parisian image.3! It
reflects the sporadic enforcement of these police regulations and that any en-
forcement coincided with periods of food shortages. The same is true of let-
ters written by the lieutenant De Marville to the minister Maurepas during
the period 1742-1747 .32

Even the most interventionist of policies, the fixing of prices, was haphaz-
ardly devised, irregularly enforced, and more of a guideline than a rule.
Duschesne noted, for instance, that a tariff had been established in Paris to
give an idea of the right price for bread in 1700, but that it never really oper-
ated as a fixed price: “Regarding the price of bread, the liberty to sell it by
mutual agreement is granted in the big cities because the competition be-
tween city bakers and those from outside the city necessarily produces pres-
sure to ease up on pricing in order to increase the volume of sales, which nev-
ertheless does not prevent the magistrates from making sure there are not
excesses.”?? Duchesne does report that “there were several attempts in Paris
to set a common price,” but only mentions the resulting rate basis “because it
might serve as a model to other cities, where a bread tarift may be neces-
sary to prevent collusion (which would be so easy among a small number of
bakers).”34

It turns out that the police des grains represented only a small fraction of
the business of the lieutenant de police, all of which was essentially trivial. The
archival records reveal a disproportionate number of terribly minor infrac-
tions and a relatively small place for the police des grains. The historians of the
Parisian grain and bread markets—predominantly liberal opponents of the
regulations such as Fréminville and Afanassiev—did a skilled job of picking
out the sentences related to the police des grains from the haystack of police
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records. But we should be wary of having so much of our understanding of
the police des grains filtered through the lens of these opponents, who appar-
ently had a morbid fascination with regimentation. This is not to suggest that
enforcement was nonexistent. The police manuals certainly offer evidence to
the contrary. Delamare, Fréminville, and Duchesne all catalogued as many of
the fines as they could find—desperately tracking and reiterating any proof
they had that these ordinances were enforced. But these proceedings were
few and far between, and involved only trivial matters.

One last point: the same kind of trivial and unenforced regulations contin-
ued in France during the nineteenth century and in some cases, extend to the
present. These regulations were and are, in no sense “pre-liberal.” Here, for
instance, is a “model police code” (Régelement-Modele), based on existing
French police regulations, that was printed in 184 3. A fascinating document,
it lists in numbered provisions under the heading “Section VIII.—Boulan-
gerie”:

460.—Any person who would like to establish themselves in the com-
munity as a baker must make a declaration to that effect at the municipal
building [/a mairie].

461.—Every baker will be held responsible for keeping in constant
reserve the supply demanded by the royal decree regulating this matter.

462.—Every baker is charged with making bread in the quantities
and according to the weight schedule prescribed by the regulations.
The bread will be consistently of good quality and properly handled.
These requirements, especially regarding weight, are applicable to spe-
cinlty breads.

465.—Every baker must keep his store continuously stocked with
bread.

467 .—Bakers are forbidden from becoming grain sellers, grain mea-
surers, or millers.

472 —The baker’s assistants, when they are kneading bread at night,
are forbidden from yelling or singing in such a way as to disturb the
neighbors.

474 —All resale of bread is forbidden.35
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The rules may be slightly more modern sounding—only slightly—but they
betray all the trappings of the disciplinary police des grains: minute, intricate,
detailed, and most importantly, trivial and underenforced.

Rereading the Tracts

As we have seen, actual reports from long-ago Paris commissaires belie the
claims of overbearing discipline in eighteenth-century France. But it is
equally important to remember that the discourse of liberty at the heart of
Beccaria’s and Delamare’s writings was as strong and robust as that of the
Physiocrats. Advocates of the police des grains spoke in equally liberatory
terms. Regardless of whether we ultimately believe in the sincerity of
Beccaria’s aspiration to enlightenment and freedom, as the philosophes did, or
highlight instead the disciplinary nature of the practices he espoused, as
Michel Foucault would, it is crucial to acknowledge that Beccaria’s text—his
text at the very least—favored freedom. “Police” was supposed to protect
and promote liberty, not infringe on it.

The logic of freedom permeated Beccaria’s discourse of policing. Re-
member that the argument for governmental intervention and adminis-
tration that Beccaria developed in his economic writings rested on the cen-
tral assumption that there was no natural orderliness in human affairs—
especially not in commerce—and that, as a result, the only way to achieve
an orderly state that provided for the needs of citizens, the only way to pro-
tect their freedom, was through the minute regulation of all commercial
exchange. Economic entropy—rather than natural order—formed the
central premise of Beccaria’s thought. Beccaria rested most of his pro-
posed interventions on the underlying claim that self-interested mer-
chants were the ones responsible for unreasonably high prices and result-
ing shortages of goods—especially grain. These arguments infused the field
of public economy and greatly influenced the public discourse on the Conti-
nent.

It was precisely to correct these distortions that the pioneers of public
economy recommended, and the royal administrators enacted, edicts and or-
dinances regulating the markets and imposing the regulatory framework that
would become known as the police des grains. The underlying logic was to
rein in merchant self-interest and ultimately reduce the price of commodities.
In France, this effort was reflected in numerous royal declarations of the late
seventeenth and early eighteenth centuries. As one royal declaration dated
October 5, 1693, stated: “We have been informed that the scarcity and high
cost of wheat is the product less of the diseste than of the artifices of mer-
chants and others engaged in the commerce of grain who, sure of sales . . .,
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horde all the grain they can in granaries and stores, so the markets are not suf-
ficiently supplied.”3¢

The discourse of liberty—from merchant avarice—permeated royal in-
terventions in the seventeenth century. Consider this declaration signed July
1, 1694:

Royal declaration, given at Versailles on June 22, 1694, that forbids all
merchants and other individuals from purchasing, or making any agree-
ments or advance deposits on unvipe, standing grain before the harvest, un-
der penalty of confiscation of the aforesaid grain, of its price, and of a
thousand-livve fine.

We have been informed that usurers and other people greedy for illicit
gain, after having profited from the food shortage and excessive prices
that they themselves brought about because of their stockpiling, are pre-
paring again to deprive the poor of the advantages and relief that they
hope to draw from the plentiful harvest, and, taking advantage of the in-
digence of the laborers and those who work their land with their hands,
they purchase unripe, standing grain and make agreements or advance
deposits such as were forbidden under severe penalty by the wise decrees
of the kings that came before us, in the hope of stockpiling this grain in
hidden storehouses and only selling it in times of high prices, and caus-
ing, if they could, food shortages, despite the fertility of the year. . . . For
these reasons and others, in our sure knowledge, full power and royal
authority, we . . . state, statute, and order, desire and please that the de-
crees of King Louis XI of the year 1462; Frangois I, of 1539; Henry 111,
of 1577; and Louis XIII, of glorious memory, our most honored lord
and father, of the year 1629, regarding the police des grains, be executed
in form and content. We hereby bar and prohibit most unequivocally all
merchants and all our other subjects, whatever their quality and condi-
tion may be, from purchasing or making any agreements or advance de-
posits on unripe, standing grain before the harvest, under penalty of
confiscation of the aforesaid grain, of its price, of a thousand-livre fine
against each of the offending parties, half going to our own profit and
the other half going to the profit of the denouncer, even corporal pun-
ishment in the case of a repeat offense . . . Given at Versailles on June 22,
the year of our Lord 1694, and of our reign the fifty-second. Signed,
LOUIS: And below, By the King, PHELYPEAUX. And marked with a seal.

Registered, heavd . . . in Paris, at the Parliament, July 1, 1694.

Signed, Du Tillet?”
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On its face at the very least, this regulation was fully intended to enhance
the liberty and welfare of the ordinary subject. The Russian historian Georges
Afanassiev documented this logic throughout the archival records. So, for in-
stance, the “intendant d’Orleans, M. de Bouville” wrote to the “contréleur
général” a letter dated July 17, 1694, urging against any relaxation of these
regulations: “I am convinced that prohibitions on selling grain anywhere else
than at market would be very useful, because it would increase the quantity at
market and thereby make the price go down, given that one could not sell
grain elsewhere; if permitted to sell grain in their houses, that is to say,
in their castles and more modest farms, the wheat merchants will then be
obliged to buy at the sellers’ price and will not be able to offer the grain at a
lower price at market.”3% Afanassiev summarized the dominant belief at the
time: “In very good faith, public opinion imagined that, without the inter-
vention of the police, the provisioning of the cities would be seriously com-
promised. . . . Ample and reasonably priced wheat, that was the sole concern
of the administration; except for a very few rare exceptions, it did not seem to
think that the interests of the producers also merited attention.”?

As noted earlier, Nicolas Delamare’s Tradté emphasized this precise link
between administration and liberty. Delamare listed in detail all the conni-
vances of merchants and laborers. He describes a disette from 1691 and
showed how it was made worse by the growers and laborers.#® Delamare ded-
icated his Traité to the regulation of grain, meats, beverages, fish, and so on,
but his goal was freedom—Iliberty for the consumer from the shenanigans
of the merchants. Detailed administration was the only way to ensure bon
marché. As Duchesne explained, “Experience has demonstrated that the sur-
est way to procure supply is to make sure that all goods are brought to open
market. . . . In this way, where an abundant supply is brought to the same lo-
cation, each person can satisfy themselves at the least risk of being cheated,
both in terms of the quality of the goods, because they are subject to the in-
spection of the officers of the Police, and in terms of the price, because every-
one is at liberty to speak with several sellers.”*!

The notion of liberty that comes through in these manuals was understood
in a different manner than it was by the Physiocrats—or perhaps today. It was
the liberty of consumers from the manipulations of the merchants. It was a
more paternalistic or protectionist freedom. As Duchesne wrote in his Code
de la police: “Commerce is the soul of the State since it simultancously pro-
duces public plenty and individual wealth: hence the wise regulations that
were made for maintaining the liberty of trade and preserving the good faith,
order and discipline necessary to make it flourish.”#? The regulations, we are
told, were intended to protect and free the cultivators from the oppression of
the merchants. Fréminville wrote, under the entry “WHEAT, unripe [en
verd], purchase of”:
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There are greedy and selfish people who know how to profit from the
misery of indigent laborers, to whom they offer some small monetary
help on the condition that they sell them their wheat, although it is
standing and not yet ripe, which often represents the entire harvest that
they will have: these greedy people buy it for next to nothing and they
make such arrangements in several places: these types of purchases that
cause the ruin of impoverished laborers and often reduce them to utter
destitution by eating, as the proverb says, their wheat in the blade: these
types of purchases, I insist, have always been strictly prohibited by a
number of decrees.#?

The discourse was about liberty, and throughout, the objective was to pro-
vide for the needs of the many and to protect against the avarice of the few.

In order to more fully grasp the idea of liberty embedded in the police des
Jrains, it is also important to remember that this police represented, in part, a
liberation from seigneurial relations and a substitute to the feudal legal re-
gime. Under the seigneurial system, a coercive regulatory system was en-
forced by fief-holders to defray the expenses of maintaining the infrastruc-
ture—that is, to build roads, mills, presses, and so on. The tenaciers (tenants)
of the fief-holders were required to use the fiefs’ services—their tills for their
grain, their mills to make flour, their presses for their wine—for a fee, or
in exchange for work (the corvée) or an item of value.** In addition, a range
of seigneurial courts—from lower courts that heard petty criminal cases to
higher courts that considered serious cases—meted out justice and would
continue in fact until the end of the ancien régime, though their influence
waned.*> As the state, through the monarch, became more robust, it took
over these responsibilities. The centralization converted the seigneurial regi-
men of administration into a police—and in this sense, was liberating. In par-
ticular, the police des grains emerged against this backdrop of feudal relations
to provide a more modern, rational, bureaucratic administration of justice. It
should come as no surprise that Fréminville wrote both a Dictionnaire de In
police and, in 1746, a treatise on seigneurial rights. In effect, the regulation of
grain and markets has to be understood against the backdrop of feudal prop-
erty rights prior to the eighteenth century.#¢ This perspective not only clar-
ifies the significant liberatory element in the police; it also makes sense of the
later Physiocratic attempt to replace the corvée and other remnants of the feu-
dal order with taxation by a single direct tax.

One final point. The idea that regulation promotes liberty should not be
entirely foreign to our modern ears. Karl Polanyi made precisely the same ar-
gument in the twentieth century: “The passing of [the] market economy can
become the beginning of an era of unprecedented freedom. Juridical and ac-
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tual freedom can be made wider and more general than ever before; regula-
tion and control can achieve freedom not only for the few, but for all.” He
continues: “Freedom not as an appurtenance of privilege, tainted at the
source, but as a prescriptive right extending far beyond the narrow confines
of the political sphere into the intimate organization of society itself. Thus
will old freedoms and civic rights be added to the fund of new freedoms gen-
erated by the leisure and security that industrial society offers to all. Such a
society can afford to be both just and free.”*”



The Illusion of Freedom

On the other side of the ledger, there was a lot more discipline in Physiocracy
than meets the eye—and there is a lot more constraint in our free markets
than we tend to acknowledge today. Here too, an examination of actual prac-
tices is revealing. Let’s start in the eighteenth century.

Revisiting Le Mercier’s Intendance in Martinique

We looked earlier at Mercier’s style of governing in Martinique and his im-
plementation of a severe police force. But Mercier’s autocratic approach was
not limited to securing private property or establishing a police presence: it
extended to a strict police des grains and a highly regimented economic order.
Le Mercier de la Riviere, it turns out, was a true believer in the actual polic-
ing of markets—despite his economic writings. As intendant of Martinique,
Mercier passed a wide range of ordinances concerning the strict regulation
of commerce, imposing rules regarding butchers, bakers, bread prices, and
the like.

A bit of background may be helpful. By a »églement du roi issued
March 24, 1763, the two highest-ranking officials in the colony were the
gouverneur-général, who was the head of the colony’s military government,
and the imtendant, who led the civil government.! Both were charged with
governing the colony, but the intendant was solely responsible for a number
of areas including justice, taxes, markets, commerce, agriculture, and bon
marché—or, as the edict read, “the ways of making subsistence plentiful and
reasonable.”? By the same order dated March 24, 1763, the king had abol-
ished the local militia in Martinique and conferred the defense of the col-
ony entirely to his regular troops.? Also, from as early as 1669, the king
had prohibited all foreign commerce in Martinique and the French islands.
Only French vessels could trade goods from French ports, and, at first, only
French goods. Eventually, during the early eighteenth century, French boats
were allowed to bring to the Antilles foreign merchandise as well, but for-

176
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eign vessels were still prohibited from coming within one league of Mar-
tinique.*

In a series of ordinances enacted from August 1763 to February 1764,
Mercier as intendant and the gowvernenr, Marquis de Fenelon, imposed a
range of strict police measures and regulations of commerce that covered
both Martinique’s social life and its economy. The scope of their regulations
is impressive. By order dated September 1, 1763, Mercier and the gouverneur
imposed strict regulations on all butchers that required them to obtain per-
mission directly from the intendant himself or his delegates to acquire a li-
cense, and disclose to the police the exact location where animals were being
slaughtered. The order also prohibited slaves from being butchers (at the risk
of their being sold at profit to the king in case their masters had allowed them
to butcher), and set the price of meat. Mercier himself; in fact, fixed the very
price of meat:

We hereby declare, for the present and until further notice, that butchers
are authorized to sell beef, veal, and mutton at the rate of 22 sols 6 de-
niers per pound, and pork at the rate of 15 sols per pound: we forbid
them to sell at a higher price, even if they are in agreement with their
buyers, nor to mix, in the weighing, the jaws, feet, or entrails of any ani-
mal, on the pretext of making up the weight, or for any other reason, all
this under penalty of'a 500 livres fine.5

By separate order dated the same day, September 1, 1763, Mercier and
Fenelon also implemented a regulatory scheme for bakers, requiring that
all bakers register with the intendant himself; that all bakers submit to his
subdelegate every fifteen days an accounting of the quantity, quality, and
price of flour bought during the intervening period; and that all merchants,
ship captains, and sellers of flour do the same every month. Like the order for
butchers, it also established the price of bread, officially set at “7 sols 6 de-
niers la livre.”®

“The price at which bread is set in this Colony during ordinary times,”
Mercier declared, “should be considered appropriate for commerce in France
and in the Colony.”” Mercier emphasized that he himself vowed to oversee
the just price and make sure it was always set properly: “We have always
sought the best means to most conveniently and reliably set the true price of
bread in such a way as to be equitable to those who make it and to those who
consume it.”8

Then, by order dated September 24, 1763, Mercier increased the price of
bread, from “7 sols 6 deniers la livre, au poids ordinaire de 16 onces” to the
same price for only “14 onces.” The exact ordinance, reproduced in the In-
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troduction, is striking: when one looks at Mercier’s signature on the docu-
ment fixing bread prices, it is as if the world is upside down. But that is not
all. By an order dated October 17, 1763, Mercier and Fenelon required all
inhabitants to submit in writing, within eight days, to the commissaire de In
pavoisse (the local police chief) “the exact written declaration, signed by him,
ofall the goods sold by him since July 29th of the present year, which decla-
ration will contain the quantities sold, the name of the buyer, the price of the
sale, and the name of the ship’s captain, the merchant, or the agent to whom
he has delivered the goods, all of it organized chronologically.”1°

These ordinances complemented a whole set of regulatory interventions
that ranged from bon marché to public safety, housing construction, and
commerce. On September 25, 1763, they prohibited any and all persons
from feeding or raising pigs within the limits of any town or bourg.!! By order
dated October 14, 1763, Mercier and Fenelon stopped any further construc-
tion of buildings in the Bourg de Saint-Pierre “in the interests of com-
merce.”!? By order dated August 14, 1763, Mercier and Fenelon reduced the
number of taverns on the island, regulated consumption at those taverns,
fixed their hours of opening and closing, prohibited black people (except do-
mestics with their masters) from being in taverns, and directed who could
own taverns.!3 Note that taverns had been highly regulated before, with strict
limits on the number of taverns dating to 1758 at least, and that Mercier was
only upping the ante.!* This was true of the butchers as well, who were also
highly regulated to begin with; Mercier only increased the number and scope
of the regulations they had to follow.!5

Were the Physiocrats, then, lovers of liberty or were they, instead, enlight-
ened despots who governed economic matters in the same coercive manner
that they established a police force? The answer to this question resides in
Mercier’s practice as intendant. Mercier was indeed a Physiocrat when he
first arrived in Martinique, and in some respects, he was faithful to Physio-
cratic principles. He tried to reform the tax system in a manner that was con-
sistent with Physiocratic writings, and during his first tour of duty, he at-
tempted to stimulate free trade with the island, indebting himself personally
in the process.!¢ He was also faithful to his belief in legal despotism when he
created a severe police force. But Mercier departed entirely from his princi-
ples with regard to the regulation of markets: somewhat surprisingly, Mercier
himself set prices for bread, meat, and other commercial goods.!”

In this regard, Mercier’s practice was entirely at odds with his theory. Now,
one might wonder whether Mercier had no other options while ntendant of
Martinique. But that cannot be right. Turgot, more moderate in his writings,
would put into practice different regulatory mechanisms only a few years
later for all of France. Appointed contrilenr général des finances by Louis XVI
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in 1774—the equivalent of a minister of finance, commerce, and public
works—Turgot implemented a number of reforms during his short but nota-
ble two years in office. In particular, he eliminated the corvée and replaced it
with a tax that applied to the privileged classes, and reformed the grain trade,
all while supporting government intervention in other domains.!® Mercier
was not locked into creating a police des grains in Martinique. He just chose
to impose one—freely.

The Genesis of the Chicago Board of Trade

In this respect, Mercier was not alone. The entire history of the Chicago
Board of Trade is, in truth, a story of a strict police des grains masquerading
under free-market rhetoric. Bill Novak demonstrated well in his 1996 book
The People’s Welfare that beneath the fagade of laissez-faire, the American
states regulated economic and social life extensively in the nineteenth cen-
tury, using their police powers to control health, safety, and working condi-
tions. The genesis of the Chicago Board of Trade bears this out well. The
story of the Chicago Board is one of government-granted monopoly, pri-
vileged private interests, and intense regulation of trade, all passing under
the guise of free markets. In truth, the invention of boards of trade like
the Chicago Board produced a new form of policing in which the state al-
lowed a private association of wealthy merchants to appropriate full regula-
tory power.

The birth and development of the Chicago Board is a fascinating story
of political and social influence.!” The emergence of the board as a self-
regulating, private association that donned the mantle of a public-interest,
quasi-governmental agency took many years. After an initial period dur-
ing which the board failed to achieve self-discipline through self-regulatory
mechanisms, there ultimately developed a battle over “bucket shops”—unau-
thorized markets that allowed trading on the price of commodities and fu-
tures—that was transformative and shaped the Chicago Board. The board’s
efforts at prohibiting bucket shops ended at the U.S. Supreme Court in two
famous cases decided in 1905, Board of Trade v. Christie and Kinsey v. Board
of Trade?® Justice Oliver Wendell Holmes wrote for the majority and ruled in
favor of the board, putting the Supreme Court’s stamp of approval on its
practices and on its ability to regulate business.

That stamp of approval effectively turned the Chicago Board into a quasi-
administrative though still private agency, and ultimately gave it the legiti-
macy and authority to become a regulatory body. By beating the bucket
shops, the Chicago Board became the monopoly for the grain trade. And in-
sofar as there developed what we call today a free exchange, it began as (and
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remains) a monopolistic club that set commission rates, excluded those it did
not want, and closed down its competitors.

How did this come about? And how did it come about without federal in-
tervention, at least until the 1920s? The answer, in essence, is that the Chi-
cago Board of Trade offered policing: The board “provided the market and
its participants with the same type of policing activities asked of the federal
government. By setting standards of grading, inspection, and weighing, and
through the disciplinary control of members, the exchanges regularized and
rationalized competition in the marketplace.”?! That assessment still holds
true today. The Chicago Board is viewed as a free market; but it is, in truth, a
disciplinary mechanism that keeps a market relatively ordered.

Much of the Chicago Board’s policing system was put in place in 1859
through the charter that the board received from the Illinois legislature—
which remains in place today.?? The important elements of the charter in-
clude, first, judicial authority similar to that of the circuit courts, which is
delegated to committees of the Chicago Board to arbitrate disputes; second,
administrative authority to appoint “inspectors and weighers of grain” who
would issue binding determinations on members of the board; and third, the
authority to self-govern through internal rules and management.?® From its
inception, there was no recourse from board arbitration and rule-making,
and members, upon joining the Chicago Board, had to promise to abide by
its decisions by signing a “solemn compact™:

We . . . hereby mutually agree . . . with each other, and with the said cor-
poration, that we will in our actions and dealings with each other, and
the said corporation, be in all respects governed by and respect the
Rules, Regulations and By-Laws of the said corporation, as they now ex-
ist, or as they may be hereafter modified, altered or amended.*

To many of us, this might sound like an oath and a club—with its own rules
and self-discipline. But it is the State of Illinois that was sanctioning this soci-
ety, making it possible, giving it a charter enforceable by law. The State of Illi-
nois essentially delegated its rule-making and adjudicatory authority to a pri-
vate regulatory agency. The exchange itself was not “unregulated,” it was just
allowed to be its own “regulator,” in a system set up by state sanction, force
of law, and formal charter.

Pursuant to the 1859 charter, the board enacted rules regarding who
could trade on the exchange, what kind of transactions could take place, and
how much people could charge. Because of its charter, the board could ulti-
mately distinguish itself, in the eyes of the courts and public, from the bucket
shops and ultimately acquire monopoly power over grain trading. As a result,
it came to control the “free” commodities market. Like an administrative
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agency might, the Chicago Board determines who has access to its trading
pits by limiting who is a member of the organization; it also sets specific com-
mission rates and regulates the commercial activities of the dealers in the
grain trade.

Regulating Price and Entry

The Chicago Board has fixed the minimum amount of commission that a
member could make on a brokered deal since as early as 1878. The board has
also served as gatekeeper by means of both admission standards and fees: “By
1882 the initiation fee, once the proposed member had been cleared by a
committee and a majority vote of the directorate, stood at $10,000. All these
conditions insured that persons of small means would not be involved in
speculative ventures on the Chicago Board of Trade, and this was in keeping
with the purposes of the Board.”?* In 1900, the board imposed the punish-
ment of expulsion for any member violating the rule about commissions,
and, following a trial in 1900, the directors expelled a member for this rea-
son. (The case went to court and the Illinois Appellate Court sided with the
board, allowing the regulation and fixing of commissions. )2

Regulating Trading Hours

In the early years, the Chicago Board tried to regulate when trading occurred
by refusing to enforce trades made before or after regular business hours. But
as it became clear that the problem of trading hours was closely linked to the
problem of privileged trading (often made outside of approved hours), the
directors of the Board persuaded members in 1890 to voluntarily agree to
trade only during official hours.?” In 1895, the directors developed a new
method to enforce the rules about trading hours: “As the hour for clos-
ing struck, an employee of the Board appeared with a huge Chinese gong
and proceeded to drown out all noise in the pits, making it impossible to
trade.”?8 By 1900, the board had approved a rule tightening the penalties for
irregular-hour trading.?? Two-minute extensions, wheat pit committees, and
MCCs (modified closing calls) are all part of today’s mechanism to prevent
after-hours trading. (Recall, too, that the MCC mechanism embraces a price-
fixing component.)

Regulating Options

The Chicago Board enacted a rule in 1865 that required actual delivery in ev-
ery contract with the purpose of discouraging options trading (what were
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called “privileges” or “puts and calls”).3® The practice, however, was unaf-
fected. In 1874, the Illinois legislature enacted a criminal provision outlaw-
ing options trading—as part of larger legislation that also outlawed corners
and attempted corners (more on these later).3! The prohibition, however,
was not enforced vigorously. Two years later, in April 1876, the board passed
a resolution providing that any member of the board who engaged in privi-
leged trading on the floor would be suspended from the exchange. This too,
however, did not stop privileged trading.3?

In fact, despite all these rules and prohibitions, trading in privileges contin-
ued and was still going strong in 1886. So in 1888, the directors of the board
decided to crack down and set up a committee to secretly investigate and
suppress the practice. Three board members were accused of privileged trad-
ing, tried by the directors, and disciplined. This action, however, created an
uproar and further investigation, after which the directors retracted the ear-
lier disciplinary orders, censured about thirty members, and passed a resolu-
tion recommending expulsion for any member who engaged in privileged
trading in the future.

There were other attempts to get rid of privileged trading. The agrarian
movements of the 1890s—populist and progressive—militated for an anti-
option statute at the federal level. They believed that options trading had the
effect of lowering the price of commodities. An agrarian statute passed the
U.S. House and Senate in 1893, but never made it through in conference. As
a result, no federal anti-option legislation was adopted.?* In 1892, the Chi-
cago Board directors tried again to expel members who had engaged in privi-
leged trading, but that led to litigation and backpedaling. At that point, the
board gave up entirely and rescinded the rule against puts and calls.3

The Grain Futures Act of 1921 is the basis of all federal commodities regu-
lation since that time, and was upheld in 1923 by the U.S. Supreme Court in
Hill v. Wallace3® It involved significant regulation of futures trading: there
was to be no futures trading unless the trader owned the property or the con-
tract was made through a board of trade. In the process, the federal legisla-
tion put the seal of approval on the board’s monopoly. In Hzll v. Wallace and
three years later in Trusler v. Crooks, the U.S. Supreme Court struck down
provisions of the Grain Futures Act that involved the regulation of corners, of
taxes on privileged trades, and of futures not executed on a contract mar-
ket—but left in place trading of futures on the Chicago Board.?” Ultimately,
in 1974, the Commodity Futures Trading Commission (CFTC) was estab-
lished to oversee trading in futures and options. In the end, then, options
trading became a part of the Chicago Board, overseen by the CFTC over the
objection of agrarian interests.
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Regulating Corners

In 1868, the Chicago Board stated that it would expel any member who ef-
fectuated a corner—which it defined as “the practice of . . . making contracts
for the purchase of a commodity, and then taking measures to render it im-
possible for the seller to fill his contract, for the purpose of extorting money
from him.”38% A couple of years later, in the spring of 1874, the Illinois legisla-
ture enacted an “anti-corner statute.” Corners continued to happen, though,
and among board members there developed an accepted practice: members
had to abide by the determinations of the board when it set a price to settle a
corner. A crisis occurred in 1874 when William Sturges, who had run a cor-
ner in corn, defied the board and refused to settle at the agreed price. The
board ultimately expelled Sturges, but he fought back, litigating the case for
many years. The board ultimately settled and Sturges was reinstated. After
that, it adopted “detailed rules for self-regulation” to try to head off such
conflicts.®

Regulating “Bucket Shops”

Bucket shops tended to trade in smaller quantities for a cheaper commission,
which made them more accessible to the small traders. In the early years,
many of the brokers on the board floor would “bucket” their trades—take
the other side of a transaction and trade at a bucket shop. In 1883, the direc-
tors of the Chicago Board passed a rule prohibiting board members from
shopping at a bucket. Such conduct was deemed “an unmercantile oftense”
and would lead to suspension or, for a habitual offender, to expulsion from
the board.*® Then, in 1887, Illinois passed a law against bucket shops as part
of a Midwestern movement against gambling. Iowa had passed a similar law
in 1884, Ohio in 1885, and Missouri the same year as Illinois.

At about the same time, the Chicago Board began prohibiting its members
from disseminating market prices to bucket shops or other exchanges—an-
other way to try to eliminate the buckets. This led to lengthy litigation. In a
famous case in 1888, New York and Chicago Grain and Stock Exchange v.
Chicago Board of Trade, the Illinois Appellate Court sided with the board and
allowed it to restrict dissemination of market prices. The court held that the
board was a private entity without a public duty to disclose its market prices.
On appeal, however, the Illinois Supreme Court ruled against the board. The
interest at hand was public, it held, not just private, and there was a general
interest in the dissemination of the information.*!

In response, the board voted to no longer distribute quotations to anyone
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except board members. The courts blocked that too and after other attempts
to restrict the information, the board caved in. Then, in April 1890, the di-
rectors of the board voted to stop all transmission of quotations off the trad-
ing floor. The directors passed regulations prohibiting communication, had
the windows “soaped,” barred access to the open board next door, and disci-
plined any member who shared the information. A year later, the bucket
shops were still operating, in part by directly dealing with brokers on the
board as a way to get the information about prices. And the policy was creat-
ing internal dissent since it had the effect of favoring the larger brokerage
houses that had their own private wires as opposed to the smaller firms that
did not have their own wire services.*?

In 1894, the directors tried another approach: they passed a rule requiring
members to inform their customers, in writing and on the day of the trade,
who was on the other side of a trade. This rule would make it difficult for the
member to bucket the transaction himself. The directors then enforced the
rule and suspended a member.

There were other initiatives against bucketing in 1895-1899, resulting in a
lot of prosecutions, trials, and expulsions. The board began a veritable cru-
sade against bucket shops in the early 1900s, including further litigation to
restrict who could receive the quotations. It won a few major legal victories,
and pretty soon there were no bucket shops left in Chicago.** The board’s
success in eliminating the bucket shops had a significant effect on the price of
a seat on the exchange. In 1898 “the ‘high’ offer for a seat on the exchange
was down to $800. . . . [Bly 1902, with the effective enforcement of the
commission rule [against bucket shops], the high offer for a seat reached
$4,350.74

Futures Trading and Redistribution

It would be tempting to characterize the period before the Chicago Board as
a chaotic, standardless state of nature, where merchants and farmers trans-
acted haphazardly at great economic risk: there was no way of knowing that
the grain shipment was of high quality, that the farmer was honest and would
deliver in nine months, that there were reliable facilities to store the grain
in transit, or that the merchant would pay any debts. In this view, the Chi-
cago Board implemented, ensured, and policed standardized grades of grain,
monitored the warehouse facilities, enforced futures contracts, and policed
its members, creating a more orderly market that would facilitate a larger
number of trades in larger quantities, producing efficiencies of scale. But to
characterize this transition as one from a state of nature to a free market
would be to succumb to an illusion.
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What the Chicago Board brought about was not a shift from a state of na-
ture to free exchange, nor the production of order from chaos, but instead
the creation of a new order that simply distributed wealth in a different way.
Before the board, a farmer could develop a reputation for quality and could
charge a premium on the sale of his grain: merchants would know that they
would be getting the best quality from that particular farmer and might pay
more to him than to others. Farmers and merchants could develop long-
standing relationships and build on their dealings with each other. In con-
trast, the creation and policing of standardized grades of grain eliminated the
need for (or at the very least significantly reduced the benefit of) reputational
gains: it shifted or lowered the risk in the transaction so that there was less
uncertainty for the merchant regarding the quality of the goods, and less un-
certainty for the farmer regarding the credit-worthiness of the merchant
(guaranteed by the board member). By rendering the farmer fungible, the
new order annihilated his individuality: his identity was no longer important.
This facilitated the amalgamation of farms, letting loose the benefits of econ-
omies of scale. The board member, as middleman, took some of the revenues
from the farmer and merchant (in the form of a commission) in exchange for
reducing the risk—which had the effect of diverting some profit to the bro-
ker. And all this was made possible, in effect, because of the police power that
was exercised by the board of trade: policing the grade of grain, ensuring the
stability of its members (through wealth criteria for admission), monitoring
warchouses, resolving disputes, and closing down the competition.

The power to police is precisely what made the new order possible. It is
also what distributed risk, status, and, most important, resources and wealth.
It is of crucial importance to see behind the naturalness of the resulting or-
der—Dbehind the idea of free exchange at the Board of Trade—to identify
how that order was constructed and who benefited.

Reexamining Contemporary Exchanges

The rhetoric may be about the “free market,” but the reality is layers upon
layers of complex regulations and intricate rules—the functional equivalent
of'several Dictionnaires de la police—all of which distribute wealth. This is ev-
ident the minute we begin to read judicial decisions regarding the regulation
of market exchanges, in particular the stock and commodity exchanges and
boards of trade. We saw this well in the Introduction with the MCC rules and
the minute regimentation of trading on the Chicago Board of Trade. But the
same is true throughout the field. Let me offer two illustrative cases.

The first, Friedman v. Salomon/Smith Barney Inc., is a decision rendered by
the U.S. Court of Appeals for the Second Circuit on December 20, 2002, in-
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volving a challenge to an informal practice by brokerage firms that purport-
edly discriminated against retail investors.#5 In essence, during the immediate
period (thirty to ninety days) following an initial public offering, retail buyers
are not allowed to resell in the aftermarket the shares they just purchased
in the public offering. This practice of reselling shares in the aftermarket
is called “flipping.” In the retail investors’ view, the limitation on flipping,
which did not apply to large institutional investors, only to retail investors,
had been sprung on them and was not noted in the prospectus information
concerning the original public offerings.*¢

According to the retail investors, the brokerage firms began enforcing a
ban on retail flipping in about 1990 and did so informally—they did not
strictly forbid the practice, but discouraged it by “blacklisting” both retail in-
vestors and their brokerage firms if they engaged in retail flipping. The bro-
kerage firms, according to plaintifts, “enforce[d] the retail restricted period
by denying stock allocations in future public offerings to retail investors who
previously flipped stock. [They] also enforce[d] the retail restricted period by
denying or restricting stock allocations or commissions to brokers whose
retail customers engage in flipping.” The retail investors reported that the
brokerage firms “monitor[ed] stock sales and flipping on a customer-by-
customer basis through the Depository Trust Co., a clearing house for the
settlement of securities traded on all major exchanges and the NASDAQ
system.”4”

The retail investors argued that these practices distorted the price of
shares—to their detriment. The practices allowed institutional investors to
sell at an artificially inflated price in the aftermarket because the supply of
shares was artificially reduced during the period when retail buyers could not
trade; and as a result, the practices forced retail buyers to purchase at an arti-
ficially inflated price during the initial offering, without the possibility of
gaining from the artificial price hike. In other words, the practices had distri-
butional consequences that disfavored retail buyers.

These practices were patent violations of antitrust principles because they
involved coordinated efforts that affected the price of the goods in question.
But the question for the Second Circuit was whether they were immune from
the antitrust laws because they fell within the ambit of the Securities Ex-
change Act of 1934. The court’s decision in Friedman is a technical reading
and interpretation of Section 9(a)(6) of the Securities Exchange Act of 1934,
15 U.S.C. § 78i(a)(6), which states:

It shall be unlawful for any person . . . to effect either alone or with one
or more other persons any series of transactions for the purchase and/or
sale of any security registered on a national securities exchange for the
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purpose of pegging, fixing, or stabilizing the price of such security in
contravention of such rules and regulations as the [Securities and Ex-
change ] Commission [ SEC] may prescribe as necessary or appropriate in
the public interest or for the protection of investors.

The retail buyers argued that this ordinance made it unlawful to stabilize
prices without the approval of the SEC. The brokerage firms, by contrast, ar-
gued that this ordinance made it unlawful to price stabilize only if the SEC
had a rule against price stabilizing. The Second Circuit sided with the broker-
age firms, finding that when Congress passed the Exchange Act, it did not
prohibit price stabilization, but instead gave the SEC the authority to regu-
late it.

The court went over the intricate regulatory history. When Congress
passed the Exchange Act, the court found, it did not prohibit pegging, fixing,
or stabilizing practices outright, but instead gave the SEC authority to regu-
late. In 1940, the SEC had acknowledged that stabilization had some “vi-
cious and unsocial aspects,” but declined to prohibit the practice. In 1955
and 1963, too, the SEC had revisited the stabilization issue and modified ex-
isting regulations—but still did not prohibit the practice. And in its 1963 re-
port to Congress, the SEC had pointed out that various firms combated
flipping by depriving salespeople of their commissions “if resales by custom-
ers occur within 30 days of the effective date”; by identifying “customers
who sold stock in the immediate after-market” and declining to give these
customers “allotments of subsequent oversubscribed issues”; and by telling
customers “not to sell for varying periods, usually 30 or 60 days.” The SEC
nonetheless had declined to regulate or prohibit the practices. In 1994,
again, the SEC undertook a comprehensive review of its trading-practice
rules and posed several questions dealing specifically with flipping in the af-
termarket and whether there was a need to regulate the practice. The SEC
rule that resulted from this inquiry did not regulate price stabilization in the
aftermarket.*

Meritorious arguments could be and were made on both sides. The bro-
kerage firms argued that this history showed that the SEC had studied and
decided not to disallow a ban on flipping. The retail buyers argued that stabi-
lization was new, it had only existed in its present form since the 1990s, and
so all this history was meaningless. But we should take a step back from the
advocacy, and look at the controversy as an object of study—rather than on
its substantive merits. What is clear is that this debate is a complex regulatory
dispute with significant distributional consequences, and that inevitable and
important governmental intervention occurs at every juncture of each argu-
ment. There is no neutral position, there is no one side that favors liberty.
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There are regulations and liberties on both sides of the equation. The dispute
involves, in essence, a clearly anticompetitive practice of collusion by brokers
to “manipulate” or “stabilize”—pick your term—the price of stocks initially
offered in a way that benefits the large institutions and affects the markets.
Distributionally, the practice favors the larger investors and facilitates the ef-
forts of companies seeking capital. It represents, at the end of the day, a form
of market regulation that is accomplished by the joint actions of broker-
dealers: actions that are expressly not regulated by the SEC, nor by the indi-
vidual exchanges, but that in fact are constantly supervised, studied, and po-
tentially regulated by all of these entities. It is, in effect, a regulatory web—an
intricate nest of rules. And its resolution has a tremendous effect on the dis-
tribution of wealth.

A second illustration is the Supreme Court’s decision Silver . New York
Stock Exchange, rendered in 1963—and I will stop after this one because the
list of similar cases is far too long.*” The case involved questions of access to
market information and reflects again the intricate and multiple layers of reg-
ulatory oversight and rule-making even in the freest of markets—ranging
from the self-regulatory rules of the exchanges themselves to the enforce-
ment proceedings of the SEC, to federal court litigation. The case traces well
the historical development of overlapping oversight.

The controversy arose as follows. For many years, nonmember over-the-
counter municipal and corporate bond dealers had private direct telephone-
wire connections between their offices and the offices of members of the
NYSE to receive wire information on trades in over-the-counter bonds. In
February 1959, however, the NYSE ordered its members to discontinue the
telephone lines without giving the nonmembers any notice, any explanation,
or any opportunity to be heard. According to the NYSE, the exchange was
operating fully within its rights: it had adopted rules to this effect as part of
the Exchange Act of 1934, and the SEC had not disapproved of those rules.

The case went to the Supreme Court, which recognized that the change in
policy had clear antitrust implications, but observed that matters were far
more complicated because the exchange is a self-regulatory institution. “The
difficult problem here arises from the need to reconcile pursuit of the anti-
trust aim of eliminating restraints on competition with the effective operation
of a public policy contemplating that securities exchanges will engage in self-
regulation which may well have anticompetitive effects in general and in
specific applications,” the Court noted.’® The Court then offered praise for
self-regulation—for allowing exchanges a free hand in their own governance.
Justice Goldberg wrote for the Court:

Stock exchanges perform an important function in the economic life of
this country. . . . The exchanges are by their nature bodies with a limited
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number of members, each of which plays a certain role in the carrying
out of an exchange’s activities. The limited-entry feature of exchanges
led historically to their being treated by the courts as private clubs and to
their being given great latitude by the courts in disciplining errant mem-
bers. As exchanges became a more and more important element in our
Nation’s economic and financial system, however, the private-club anal-
ogy became increasingly inapposite and the ungoverned self-regulation
became more and more obviously inadequate, with acceleratingly grave
consequences. This impotency ultimately led . . . Congress to enact the
Securities Exchange Act of 1934 .5!

The pattern of governmental entry, however, was by no means one of total
displacement of the exchanges’ traditional process of self-regulation. The in-
tention was rather, as Justice Douglas said while still chairman of the SEC,
one of “letting the exchanges take the leadership with Government playing a
residual role. Government would keep the shotgun, so to speak, behind the
door, loaded, well oiled, cleaned, ready for use but with the hope it would
never have to be used.”5?

Thus arose the federally mandated duty of self-policing by exchanges. In-
stead of giving the SEC the power to curb specific instances of abuse, the act
placed in the exchanges a duty to register with the commission, § 5, and de-
creed that registration could not be granted unless the exchange submitted
copies of its rules, § 6 (a)(3), and unless such rules were “just and adequate
to insure fair dealing and to protect investors,” § 6 (d).

One aspect of the statutorily imposed duty of self-regulation is the obliga-
tion to formulate rules governing the conduct of exchange members. The act
specifically requires that registration cannot be granted “unless the rules of
the exchange include provision for the expulsion, suspension, or disciplining
of a member for conduct or proceeding inconsistent with just and equitable
principles of trade.”3 In addition, the general requirement of § 6 (d) that an
exchange’s rules be “just and adequate to insure fair dealing and to protect
investors” has obvious relevance to the area of rules regulating the conduct of
an exchange’s members.’* The Supreme Court ultimately held that the Ex-
change Act did not give the SEC jurisdiction to review particular applications
of the rules enacted by the exchanges. The SEC could forbid the rule itself,
but not any particular application of it.

Again, however, the exact court ruling is beside the point—it may be inter-
esting and important to exchange members, but it is unnecessary for our pur-
poses. The fact is, neither of the possible resolutions of the dispute would
amount to a nonregulated outcome. No possible ruling could support the
idea of a “free” market. The exchanges are highly self-regulated clubs that
restrict entry and exit, and control, in every possible way, the internal deal-
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ings of all members and nonmembers; and the regulatory layers on top of
that—whether of the SEC, the Exchange Act, or other federal prosecutors—
merely add mechanisms for further review and regulation. We have here,
once again, the functional equivalent of a disciplinary police of the markets.
There is no “natural order,” nor is there a realm where efficiency could natu-
rally obtain. The economic domain is tangled in rules and regulations that
distribute resources and wealth. There is nothing but layer upon layer of
“discipline.”



The Penitentiary System and
Mass Incarceration

A grounding assumption of both early and contemporary liberal thought,
then, is a core belief'in the duality of free markets versus regulation. But as we
have seen, the categories themselves fall apart under close scrutiny. These
central notions of “natural order,”
as well as their inverse, “regulation,” “discipline,” or “heavily regulated mar-

market efficiency,” and “free markets”—

kets”—are mere conceptual tropes that serve no useful analytic purpose.
They hinder, rather than help. And they have had a devastating effect in the
political sphere.

We now come to that price—the price we pay for believing that the econ-
omy is the realm of natural orderliness and that the legitimate and competent
sphere of government administration lies elsewhere, in policing and punish-
ing. That steep price includes, first, naturalizing the regulatory mechanisms
in our contemporary markets and thereby shielding the massive wealth dis-
tributions that occur daily; and second, massively expanding the carceral
sphere.

Naturalizing Wealth Distributions

First, the rhetoric of neoliberal penality naturalizes the market and thereby
shields the massive distribution of wealth that takes place there. It effectively
masks the state’s role, the state’s ties to nonstate actors and associations, and
the extensive legal and regulatory framework in which they are embedded. It
also hides the freedom that existed before. In other words, it masks both
the extent of liberty in the eighteenth century and the amount of regulation
today.

There is and there has always been far more constraint in our contempo-
rary markets than we typically acknowledge today. The truth is, every action
of the broker, buyer, seller, investment bank, brokerage firm, and exchange
member and nonmember is scrutinized and regulated. Rules, oversight com-
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mittees, advisory letters, investigations, and legal actions abound. The list of
do’s and don’ts is wide-ranging and pervasive: members of the New York
Stock Exchange may get together and fix the commission rate on smaller
stock transactions, but freely negotiate commissions for larger stock pur-
chases and sales.! Brokerage firms use blacklists to restrict retail buyers from
reselling stock during a restriction period, but the same brokerage firms may
allow large institutions to dump stock in the aftermarket at any time.2 The
rules and regulations surrounding our modern markets are intricate and of-
ten arcane, but they belie the simplistic idea that our markets are “free.” The
reality is far more complex—as any regulatory lawyer will tell you.

The pervasive regulations—whether they entail permissions or prohi-
bitions—distribute wealth. They affect pricing and in that sense allocate
resources to different sectors of the economy. Numerous contemporary
scholars and writers have demonstrated well how market regulations, tech-
nologies, theories, and even research shape distributions of wealth or, as
some suggest, are performative. Donald MacKenzie has explored the practi-
cal effects of options theories, Vincent Lépinay the implications of the lan-
guage and metaphors used to describe complex financial derivative products,
Christine Desan the material consequences of currency itself, and Naomi
Klein the larger political effects of economic beliefs and institutions such as
the Chicago School.? There are many well-documented examples and case
studies.

Let’s look for a moment at a concrete case—options and futures trading
and its effect on prices—and try to keep the analysis simple. Historically, fu-
tures contracts and especially options contracts were frowned on by the law.
Options—what were called “privileged trading”—were specifically prohib-
ited by the boards of trade and by statute until relatively recently. Farmers
and producers traditionally opposed futures and options markets—and any
expansion in those markets. They argued that trading in futures decreased
the mean spot price of commodities and reduced their overall welfare. In
contrast, market advocates—including boards of trade, brokerage firms, as
well as speculators—tended to favor futures markets and argued that they re-
duced the risk to the farmers, thereby protecting them from the dangers of
market volatility. They suggested that futures would increase the overall li-
quidity of the markets—including the spot market—thereby reducing the
overall variability of prices, and would allow farmers to hedge their risk.

Some commentators argue that the existence of a futures market does not
decrease the spot price of commodities—and therefore does not harm the in-
terests of farmers. For instance, in her 1997 article “The Political Dynamics
of Derivative Securities Regulation,” Roberta Romano summarily dismisses
the farmers’ arguments regarding the effect of futures markets on commodity
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prices. “Economic theory and empirical research,” Romano writes, “support
the analyses of the opponents of the legislation, in that both formal models
and empirical studies indicate that the farm groups’ assumption that specula-
tion produces artificially low and increasingly volatile cash prices is incor-
rect.”* Elsewhere in the same paper, Romano adds, “The economic premise
of the farmers’ proposal was wrong—restricting futures trading would not
raise commodity prices.”® In sum, Romano argues, futures trading has no
significant effect on commodity prices.

Others believe that the existence of a futures market reduces the spot price
of commodities, but that there is a countervailing benefit: it transfers the risk
premium from the farmer to the speculator, which is why in fact it reduces
the spot price of goods. The argument goes as follows. The reason that the
farmer needs to hedge his crop is that he is not able to sustain a big loss. He
can, of course, sustain a big gain, but he lacks the wherewithal to sustain a
major one-year financial shock. The farmer has to be willing to pay some-
thing in exchange for not suffering the risk of a downward shock. That some-
thing—that premium—is what is reflected in the slightly lower mean price of
the commodity. Another way to achieve the same goal would be with insur-
ance: the farmer could pay a premium to be protected or insured against
a sharp price drop, but still be the one to recoup any unexpected gains.
According to this view, the speculator plays the role of insurer and must be
compensated, thus the slightly lower mean price of the commodity.

A close review of the empirical literature suggests, however, that the intro-
duction of futures markets tends to lower the spot price of a commodity. Cu-
riously, the research is split on whether the introduction of futures markets
lowers or raises the variability of the spot price. Despite the mixed results re-
garding variability, there seems to be a general consensus regarding the net
effect on the welfare of producers, speculators, and consumers: the introduc-
tion of futures decreases the welfare of producers.

Turnovsky and Campbell model and simulate the effect of a futures market
in their research and find that the variability in the spot price is always low-
ered with the introduction of a futures market.® According to Turnovsky,
lower variability tends to benefit the producer and harm the consumer—but
note, this is only one part of the equation, the piece having to do with vari-
ability of prices.” The reason, in essence, is that lower variability in price re-
sults in a net loss in surplus for the consumer: the potential for higher prices
associated with greater variability outweighs the possible gains on the other
side. Turnovsky and Campbell model the welfare functions of the different
market participants and find that, overall, producers’ expected profit de-
creases with the introduction of the futures market, though profits are stabi-
lized.? Although the stabilizing effect of futures markets increases farmers’
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welfare, it is not enough to offset the decrease in welfare from lower profits,
and producers’ welfare generally decreases; by contrast, consumers and spec-
ulators almost always gain from the introduction of the futures market. The
overall effect on social welfare is usually positive, though the primary eftect is
distributional, “favoring speculators and consumers at the expense of pro-
ducers.” When there is high elasticity of demand for a particular commodity,
potential gains from a futures market are modest (likely not enough to oft-
set the costs of maintaining such a market), and probably will not justify its
existence.!?

The research literature, then, finds that the introduction of futures (and by
implication options) markets reduces the spot price—confirming the suspi-
cions of the growers and agrarian movement. One possible explanation seems
to be that the availability of futures markets makes producers more willing to
grow commodities because there is less risk and that this increases supply,
thus reducing the price. In their simulated welfare function, Turnovsky and
Campbell conclude that futures harm the producers: in other words, in the
end, the production increases do not offset the reduced mean price.!! The re-
search literature also suggests that any increased volume in futures trading
will have the same effects as has the introduction of futures trading: that is,
more trading will further hurt the welfare of the producers.

This logic applies equally to options contracts. Options and futures have
the same effect on prices and variability, since they essentially operate in the
same way. If this is indeed the case, then the introduction of new options
instruments would translate, very simply, into an increase in the volume of
market transactions, which would have a similar effect on mean commod-
ity prices.

The bottom line is that the decision whether or not to allow trading in op-
tions is going to have distributional consequences. There is no “neutral” or
“free” position: the market is regulated one way or the other. And in either
case, there will be economic consequences, concrete distributions of wealth.
There are also larger political economic consequences associated with the
standardization of contracts and of the quality of grains, which create fungi-
bility among farmers and favor large agribusinesses. The question, at the end
of the day, is not whether to favor “freedom” or “constraint”—in both cases,
we are both freely and coercively imposing a legal regime with or without op-
tions. The question instead is to determine exactly who benefits and by how
much, and most importantly, to assess politically and normatively the justice
of those distributional outcomes.

It is precisely that normative assessment that is prevented by faith in natural
order and market efficiency. So long as the distributional consequences are
viewed as the natural outcome of a natural order, they become far more nor-
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mal and necessary. Their assessment becomes practically futile, or at least be-
side the point, for it makes little sense to challenge the justice or appropriate-
ness of such natural outcomes. It is only when we let go of the illusion of natu-
ral order that we truly open the door to a full and robust political assessment
of those distributional consequences—as well as of the politically and socially
produced norms and rules that regulate markets and shape those outcomes.

An Archeology of Regulation

It is possible to discern at least three different layers of organizational rules in
most spheres—whether a market exchange or social interaction. The top level
typically receives the most media attention and publicity. This is the area of
crime and punishment—of agency enforcement, indictments, federal prose-
cutions, criminal trials, and media controversy. This is the domain of the
SEC, the FTC, the FDA, and the FBI. These criminal interventions result in
prosecutions for price fixing, such as those of Archer Daniels Midland, or for
insider trading, such as those of Drexel Burnham, Michael Milken, or Martha
Stewart.

The bottom layer received critical attention in the early twentieth century,
especially by American Legal Realists, most notably Robert Hale, and more
recently by scholars such as Stephen Holmes and Cass Sunstein. This is the
area of property and contract law—of the fee simple, legal entitlements and
privileges, ownership, and contract enforcement. In his 1923 article “Coer-
cion and Distribution in a Supposedly Noncoercive State,” Hale argued that
property rules distribute coercive power throughout society, simultaneously
distributing wealth. “The right of property is much more extensive than the
mere right to protection against forcible dispossession,” Hale emphasized.
“In protecting property, the government is doing something quite apart
from merely keeping the peace. It is exerting coercion.”!? And in exerting co-
ercion, Hale emphasized, it is distributing resources: “The income of each
person in the community depends on the relative strength of his power of co-
ercion, offensive and defensive.”!? The purpose of Hale’s intervention was to
demonstrate that there is simply no unregulated space—no free market, no
noncoercive transaction—due to the fundamental property regime and legal
order that ground society.

But there is also a middle tier that should not be ignored. It often receives
less attention because of the technical nature of the rules and the seeming
need for these technologies. But it has significant distributional effects. These
are the rules about MCCs and market timing, about fixing commission rates
and allowing options trading, about warchouse locations and standards of
grain in standardized contracts. These are all the rules and regulations that
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are hidden from view precisely because of our faith in natural order and mar-
ket efficiency.

Markets are deeply regulated at all three of these levels (Table 9.1). The
highest level encompasses explicit criminal rules of market regulation, such as
antitrust laws, rules against price fixing and collusion, regulations against cor-
ners and insider trading, and explicit government subsidies and interventions
(the savings and loans bailout, tax credits, TARP, and so on). The lowest tier,
the most basic level of our legal regime, includes property and contract rights
and enforcement. The middle layer, equally important, is where we find
all the administrative rules that make the system work and operate. This is
where the mass of regulatory interventions and privileges—liberties and con-
straints—are located.

When all these layers of legal entitlements, technical rules, and criminal
prohibitions are exposed, it is clear that the notion of natural order or mar-
ket efficiency is pure fiction. The idea of a self-regulated market is preposter-
ous. It would be like a competitive sporting event without a referee: it would
not work, nor has it ever worked. And once we see the rules of the game, it
becomes equally clear that those rules and regulations distribute resources.
The height of the basketball hoop favors tall people. Allowing tackling in
American football favors large people in certain positions. The rules of the
game are never neutral. To the contrary, they are outcome determinative.
They distribute success, they dole out failure, they allocate scarce resources.
This is true in the sports arena just as it is true in the field of market exchange.
Markets are not self-sustaining. They do not tend by nature to achieve equi-
librium. They require constant intervention and regulation—and it is pre-
cisely those regulations that inevitably allocate resources. One of the best ex-
amples of this, of course, is the Chicago Board of Trade, which was entirely
constructed through government coercion and is pervasively regulated with
significant wealth effects. To view the Chicago Board as a “free market”
would be the greatest irony of all.

The Expansion of the Penal Sphere

Second, neoliberal penality facilitates the expansion of the penal sphere. It
makes it easier to resist government intervention in the marketplace and to
embrace criminalizing any and all forms of “disorder.” It facilitates passing
new criminal statutes and wielding the penal sanction more liberally because
that is where government intervention is perceived as legitimate, effective,
and necessary.

Any discussion of the expansion of the penal sphere must begin, naturally,
with the astounding growth of the American prison population from 1973 to
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2009—a period marked by the ascendance of market rationality and what has
been called neoliberalism.!# The fact is, the turn to free markets and privatiza-
tion since the Reagan Revolution has been accompanied by a massive in-
crease and buildup of our prisons. After almost fifty years of relative stability
in our prison populations, the inmate population skyrocketed nationwide be-
ginning in the early 1970s, rising from fewer than 200,000 persons to more
than 1.3 million in 2002 (or, if inmates held in local jails are included, to
more than 2 million persons by 2002). In 2008, the United States reached a
new milestone: it incarcerated more than 1 percent of its adult population—
the highest rate in the world, five times the rate in England and twelve times
the rate in Japan, and the highest raw number in the world as well.

These staggering numbers were even higher within discrete segments of
the population. One in thirty men between the ages of 20 and 34 was incar-
cerated in 2008, and for African-American men in that age group, the num-
ber was one in nine: more than 10 percent of black men in that age range
were behind bars.'S America ranks first among all industrialized nations in its
rate of imprisonment—by an order of magnitude.'® Not just that, it also
ranks first in raw numbers of persons in prison—even compared to far more
populous countries like China (which, with a population more than three
times bigger at over 1.3 billion, incarcerated 1.5 million persons in 2008, as
compared to our 2.3 million prisoners). These numbers and rates are expo-
nentially higher when we include persons under supervision. According to a
report from the PEW Center on the States released in 2008, one in every 31
adults—3.2 percent of the population or about 7.3 million Americans—was
in prison, on parole, or on probation.!”

The length of prison sentences in the United States is also astounding. In
2009, one of every eleven state and federal prisoners was serving a sentence
of life imprisonment: 140,610 individuals, or 9.5 percent of the prison popu-
lation, were serving a life sentence. And of those lifers, 41,095, or 29 percent,
were not eligible for parole—that is, they had no possibility of parole release.
In five states—Alabama, California, Massachusetts, Nevada, and New York—
the rate was even higher, with one in six state prisoners serving a sentence of
life imprisonment. In fact, in California, 34,164 persons, or 20 percent of all
prisoners, were serving a life sentence, and of those, 10.8 percent are serving
life sentences without parole.!8

The exponential increase in the number and rate of persons incarcerated in
state and federal prisons and jails (see Figure 9.1) has led to a huge overall in-
vestment in the carceral sphere—an investment that has been growing consis-
tently over the late twentieth and early twenty-first centuries. In 1987, the
states spent approximately $10.6 billion of their tax dollars on corrections.!?
By 2001, the number had increased to a combined $38 billion on corrections



The Penitentiary System and Mass Incarceration 199

spending.?? Believe it or not, those numbers continued to rise sharply during
the first decade of the new millennium. California’s annual prison budget for
2007-2008 alone reached almost $10 billion—practically the size of the na-
tional expenditures in 1987 and nearly twice as large as California’s prison
budget in 2001.2! For the country as a whole, the states’ investment in the
carceral sphere reached a staggering $44 billion in 2007 and $47 billion in
2008.22 If you include bonds and federal contributions, the states spent more
than $49 billion on corrections that same year, up from $12 billion in 1987.23

The increase in correctional spending is not just a result of growing bud-
gets—or growing budget deficits—but has outpaced the overall rate of gov-
ernment spending. In fiscal year 2007, states spent on average 6.8 percent of
their general fund dollars on corrections, up 1.8 percentage points from
1987 when the states spent on average 5 percent of their general funds on
corrections.?* In some states, such as Oregon, Florida, and Vermont, the
government spends about 10 percent of its dollars on corrections—10.9 per-
cent in Oregon, in fact. The result of growing correctional budgets and in-
creasing proportions of the overall state budgets means that other govern-
mental priorities are being crowded out. As the 2008 PEW study reports:
“Criminal correction spending is outpacing budget growth in education,
transportation and public assistance, based on state and federal data. Only
Medicaid spending grew faster than state corrections spending, which qua-
drupled in the past two decades.”?5

In many states, annual budgets allocate more funding for prisons than for
four-year colleges.?6 This is true even in progressive states such as Massachu-
setts and Connecticut. While the states resist properly funding education for
the young, they seem impervious to the costs of juvenile detention, which are
far greater. (In California, for instance, the cost for the Department of Juve-
nile Justice of incarcerating a juvenile for one year averages an astonishing
$71,000.)?” Overall, between 1987 and 2007, state spending on corrections
increased by 127 percent, while the increase in higher education spend-
ing only increased 21 percent—all this in inflation-adjusted dollars.?8 In five
states in 2007—Vermont, Michigan, Oregon, Connecticut, and Delaware—
the ratio of corrections to higher education spending exceeded one, meaning
that they spent more money on prisons than colleges. Massachusetts, believe
it or not, was at 0.98, so it practically spent as much on each. The national av-
erage stood at 0.60, meaning that states spent on average 60 cents on correc-
tions for every dollar spent on higher education. That represents a nearly
doubling of the 1987 ratio, which was 32 cents on the (higher educational)
dollar.?®

These trends have been accompanied, naturally, by increased correctional
employment as a percentage of state employees. In 2006, for instance, state
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Figure 9.1. Carceral populations in the United States. Source: Sourcebook of
Criminal Justice Statistics 2004, Bureau of Justice Statistics, U.S. Dept. of Justice,
table 6.28.2004, available at: www.albany.edu/sourcebook/pdf/t6282004.pdf,
updated with data from Sourcebook of Criminal Justice Statistics Online, table
6.13.2008, available at www.albany.edu/sourcebook/csv/t6132008.csv (last visited
June 12, 2010).
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employees in the corrections workforce accounted for 11 percent of total
state workforce at the national level—with highs 0f 16.9, 15.9, and 15.1 per-
cent in Texas, Georgia, and Florida, respectively. And this is by no means a
Southern phenomenon. In the Northeast, state employees in corrections rep-
resented 10.2 percent of the workforce.3® None of these figures includes
prison-related employment in the private sector.

The state expenditures on corrections are simply staggering. According to
a study released by the Department of Justice in 2004, “The average annual
operating cost per state inmate in 2001 was $22,650, or $62.05 per day.
Among facilities operated by the Federal Bureau of Prisons, it was $22,632
per inmate, or $62.01 per day.”3! And these figures do not reflect the massive
disinvestment in human capital and the abandonment of future generations
that accompany such high rates of incarceration.

States only truly began to focus on the exorbitant cost of prisons after the
2008 financial crisis, and since then have begun efforts to reduce their prison
populations and expenses. Many states are seeking to reduce prison admis-
sions and length of detention, and to release low-risk offenders. Some states
are turning to privatization—an issue I will address later. What the future
holds is uncertain—since, like the subprime mortgage market, it too has been
built on shaky financial ground. But what is certain is that the United States
experienced a truly astounding expansion of its penal sphere during the pe-
riod 1973 to 2009.

Mass incarceration in the United States—a trend that began in the carly
1970s—coincided with a number of other qualitative and quantitative
changes in penal administration throughout the country. At about the same
time, the United States turned to actuarial methods and risk-assessment tools
to predict the success or failure of inmates on parole, to assess the potential
for future dangerousness, and to identify violent sexual offenders.3? It also
increased and expanded widely the use of order-maintenance policing strat-
egies, variously called zero tolerance or broken-windows policing, im-
posed harsher treatment of juvenile offenders, increased use of video sur-
veillance, biometric data collection, data mining, and information gathering,
through initiatives such as the “total awareness program” and closed-circuit
video surveillance, and implemented harsher sentencing practices—including
the adoption of mandatory minimum sentences, “three-strikes laws,” drug
and gun enhancements, and fixed-sentencing guidelines that recommended
longer sentences.33

The Condition of Possibility

These carceral developments have been facilitated by—not caused by, but
made possible by—the rationality of neoliberal penality: by, on the one hand,
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the assumption of government legitimacy and competence in the penal arena
and, on the other hand, the presumption that the government should not
play a role elsewhere. The shocking graph of American incarceration rates—
with its exponential curve beginning in 1973—coincides with the enactment
of law-and-order measures, of new forms of social control and risk manage-
ment, and of new forms of race inequality that went hand in hand with the
dismantling of the welfare state and the transition, as Loic Wacquant has
demonstrated in Punishing the Poor, from welfare to workfare. David Garland
has described these fundamental shifts under the rubric of an emerging “cul-
ture of control,” Malcolm Feeley and Jonathan Simon under the moniker of
“new penology” or, for Jonathan Simon, “governing through crime,” and
Nikolas Rose under the category of “advanced liberal governmental technol-
ogies.”3 But traversing all these powerful explanations of the punitive turn is
the condition and logic of neoliberal penality.

In both direct and indirect ways, neoliberal penality has facilitated this pu-
nitive turn. Directly, it provides politicians with the rhetorical tools and polit-
ical platforms necessary to get elected. There is a lengthy track record, going
back to Barry Goldwater and Richard Nixon at least, of presidential and gu-
bernatorial campaigns that explicitly exploit the neoliberal combination of
free-market ideology and tough-on-crime politics—of the need to reduce
the size of our “bloated” government at the same time as we increase the
punishment sphere and the prison population. This was precisely the theme
of Barry Goldwater’s acceptance speech at the Republican convention in
1964. Goldwater emphasized the need for security from domestic violence,
arguing, “History shows us that nothing prepares the way for tyranny more
than the failure of public officials to keep the streets safe from bullies and
marauders.”3 At the very same time, Goldwater specifically connected his
law-and-order theme with faith in the free markets: “We Republicans seek a
government that attends to its fiscal climate, encouraging a free and a com-
petitive economy and enforcing law and order.”3¢ Notice the explicit con-
junction, in the very same phrase, of free markets and law and order. In fact,
in much of his political rhetoric, Goldwater would associate the welfare state
with criminality as a proximate cause, by tying welfare dependency to crime.?”

Four years later, in his acceptance speech in 1968, Richard Nixon sounded
a similar theme, combining the need for law and order with the goal of limit-
ing governmental intervention elsewhere. Nixon self-consciously deployed
the rationality of neoliberal penality, declaring;:

If we are to have respect for law in America, we must have laws that de-
serve respect. Just as we cannot have progress without order, we cannot
have order without progress.

And so as we commit to order tonight, let us commit to progress.
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And this brings me to the clearest choice among the issues of this
campaign.

For the past five years we have been deluged by Government pro-
grams for the unemployed, programs for the cities, programs for the
poor, and we have reaped from these programs an ugly harvest of frus-
trations, violence and failure across the land. And now our opponents
will be offering more of the same—more billions for Government jobs,
Government housing, Government welfare. I say it’s time to quit pour-
ing billions of dollars into programs that have failed in the United States
of America.

To put it bluntly, we’re on the wrong road and it’s time to take a new
road to progress.38

Notice again how the argument for more severe law and order is joined
at the hip with the argument for limited governmental intervention else-
where: the legitimacy and the competence of government in the field of
crime and punishment goes hand in hand with government incompetence
when it comes to “Government jobs, Government housing, Government
welfare.”

Ronald Reagan would exploit this same contrast in the 1980s, effectively
arguing that “government’s functions had been distorted: the state would be
on more legitimate constitutional grounds and would more effectively ‘help
the poor’ by scaling back public assistance programs and expanding the crim-
inal justice system and law enforcement.”3® President Reagan’s political strat-
egy embraced neoliberal penality whole cloth. Reagan argued for reducing
the size of a “bloated” federal government while simultaneously arguing for
increased government intervention in what it does well and legitimately,
namely, “public order and law enforcement.”* Strategically, President Rea-
gan married social conservatism on law and order with fiscal or economic
conservatism on deficit spending and opposition to big government—to re-
sounding electoral success. This wedding of free markets and punishment is
captured well in his numerous speeches, such as these remarks at an an-
nual convention of the Texas State Bar Association: “Americans object to
government intrusion into areas where government is neither competent nor
needed, but . . . [they are] also critical of government’s failure to perform its
legitimate and constitutional duties like providing for the common defense
and preserving domestic tranquility.”#! Here is President Reagan’s radio ad-
dress to the nation on his administration’s goals in January 1987:

Now is the time for discipline and restraint in the halls of power. You
might remember, in the State of the Union I asked Congress for a line-
item veto, ratification of a balanced budget amendment, and reform of
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the budget process. If we’re to put our fiscal house in order—and that’s
essential—it requires fundamental, structural change. . . . One of our
priorities, one of the top, continues to be the fight against drug abuse.
There’ve been claims that we’ve backed off our commitment this year.
Nothing could be further from the truth. With all due respect to those
who suggest otherwise, our commitment to the battle against drugs is
stronger than ever.#2

President Reagan’s law-and-order strategies deliberately fueled prison
growth. Edwin Meese III, President Reagan’s second attorney general,
would expressly embrace the expansion of the carceral sphere as the proper
way to advance the agenda of law and order, writing in his book With Rea-
gan: The Inside Story: “At the Reagan Justice Department, my predecessor
and I carried on a continuing crusade against all these problems, arguing
for tougher and more effective sentencing, stressing the protective rather
than the ‘rehabilitationist’ model of penology, and pushing for construction of
additional prison space so that convicted criminals could be kept away from
society.”43

President George H. W. Bush would similarly deploy these political argu-
ments, stating for instance in his June 1991 radio address to the nation on his
administration’s domestic agenda:

For the past quarter-century, politicians in Washington have acted as if
the Federal Government could solve every problem from chigger bites
to earthquakes. No more. We all realize that government has real limits.
You can’t replace values with regulations. You can’t replace parents with
caseworkers. And you can’t replace the dedication to service with man-
dates. . . . Several months ago, I challenged the Congress to pass two
bills in 100 days. One was a comprehensive crime package. It includes
measures to help law enforcement officials defend the peace, to let citi-
zens live without fear of neighborhood terror, to compensate victims,
and to punish victimizers swiftly and firmly. The American people are
tired of watching hoodlums walk, of seeing criminals mock our justice
system with endless technicalities. They want to bring order to streets
shaken by chaos and crime.*

Lee Atwater, former adviser to Presidents Reagan and George H. W. Bush
and former chairman of the Republican National Committee, captured the
subtle logic of neoliberal penality well in an elegant statement given at a Re-
publican strategy meeting;:

There are always newspaper stories about some millionaire that has five
Cadillacs and hasn’t paid taxes since 1974. . . . And then they’ll have an-
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other set of stories about some guy sitting around in a big den saying so-
and-so uses food stamps to fill his den with booze and drugs. So it’s
which one of these that the public sees as the bad guy that determines
who wins.#

Crime is on both sides of this equation, naturally—tax fraud in the first case,
welfare fraud in the second. But the first has the connotation of free-market
capitalism and the second of disorderly street crime. “Who wins” is presented
as a choice, but Atwater’s vignette instead subtly describes the neoliberal
combination of free markets and severe street-crime policing. Who won?
Well, mass incarceration answers that question.

Even more important, though, neoliberal penality facilitates the expansion
of the carceral sphere indirectly by reducing resistance to these political strat-
egies. It enables punitive policies because most people believe that such poli-
cies are the government’s proper function. In other words, it reduces any
friction or cognitive dissonance associated with witnessing politicians and
contemporaries deride government inefficiency while embracing government
intervention in the penal sphere. It is precisely the lack of resistance that has
fueled our prison populations.

Punishment strategies and policies, it turns out, rarely reflect “democracy
at work” and for the most part are not a response to crime trends. As Kather-
ine Beckett has ably demonstrated, political initiatives drive public opinion
on crime, and public opinion in turn feeds the political competition over who
can appear tougher on crime. This cycle certainly has been true since the
1960s, and it is precisely how neoliberal penality becomes an enabler: by re-
ducing resistance, by resolving cognitive dissonance. In her detailed, statisti-
cal analysis of public opinion on crime and drug issues, Beckett shows that
the level of public concern on these issues is significantly associated with prior
levels of media coverage and political initiatives on crime and drugs, not with
prior levels of crime. Political initiative—namely speeches, statements, and
policy initiatives made by federal officials on the topic of crime and drugs—
leads, rather than lags, popular concern: “The extent to which political elites
highlight the crime and drug problems,” Beckett found, “is closely linked to
subsequent levels of public concern about them.”#¢ This was true for the is-
sue of crime during the period 1964 to 1973 and for the issue of drugs in the
period 1985 to 1992. “Public concern and political initiative move in similar
directions and are mutually reinforcing,” Beckett concludes, but political ini-
tiative comes first.#” And when it meets no resistance, because the rationality
of neoliberal penality has become second nature, it leads directly to the ex-
pansion of the penal sphere.

Crime became a political issue in the late 1960s predominantly through



The Penitentiary System and Mass Incarceration 207

the discourse of politicians and officials in an effort to discredit the gains of
the civil rights movement. Opponents of the welfare system also used crime
as a wedge issue to try to dismantle the poverty programs established under
President Lyndon Johnson’s Great Society programs.*3 It took several de-
cades, but these strategies culminated under President Bill Clinton with the
passage of workfare laws.** Race, crime, and welfare—these became a potent
mix in presidential, gubernatorial, and local elections, as well as powerful
political tools for prosecutors and attorneys general from Robert Kennedy
through John Mitchell, Edwin Meese, and John Ashcroft.5® As David Gar-
land has suggested, the neoliberal turn in the 1970s “produced a new set of
class and race relations and a dominant political block that defined itself in
opposition to old style ‘welfarism” and the social and cultural ideals upon
which it was based.”®! Neoliberal penality directly facilitated these develop-
ments by providing tough-on-crime politicians with the rhetorical tools they
needed, but also by reducing resistance to their political campaigns by mak-
ing their claims of legitimacy entirely believable.

This is precisely how the seemingly enlightened approach of the eco-
nomic analysis of crime and punishment doubled back to facilitate mass in-
carceration. Recall that Gary Becker’s intervention in 1968 was attractive to
so many readers because of its egalitarian premises—Dby contrast especially to
the therapeutic excesses of penal welfarism and to the strident militancy of
law-and-order conservatives. According to the economic view, everyone was
a potential criminal; it was only a question of pricing. But when this view was
channeled back into the free-market mold and crime became “market bypass-
ing,” the underlying logic would serve to justify politicians in packing our
prisons. The rationality of neoliberal penality fully legitimated severe govern-
ment intervention on punishment issues.

It is likely that, in fifty or seventy years, a new generation of historians will
ably demonstrate that the period 1970 to 2010 was indeed a period of big
government and that the rhetoric of “free markets” was just that, rhetoric—
certainly, the government deficits were monumental at points during that pe-
riod. They will also likely show what those of us who lived through this pe-
riod know: that the talk of free markets and the influence of the Chicago
School dominated. This was reflected in the popularity of President Ron-
ald Reagan in the 1980s, the wave of privatizations that followed, and the rise
of Wall Street during the 1990s and early 2000s. With some hubris, but accu-
rately enough, Daniel Yergin and Joseph Stanislaw could write, at the turn of
the twenty-first century: “In the postwar years, Keynes’ theories of govern-
ment management of the economy appeared unassailable. But a half-century
later, it is Keynes who has been toppled and Hayek, the fierce advocate of
free markets, who is preeminent. The Keynesian ‘new economics’ from
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Harvard may have dominated the Kennedy and Johnson administrations in
the 1960s, but it is the University of Chicago’s free-market school that is
globally influential in the 1990s.”52 In dominating the public imagination,
though, the illusion of free markets has made possible the growth of our pe-
nal Leviathan.

It would be a mistake, though, to suggest that the neoliberal punitive turn
was unique in history. The fact is that order maintenance was not invented in
1982 with the article “Broken Windows” by James Q. Wilson and George L.
Kelling; order maintenance is a disciplinary practice that traces back at least to
the nineteenth century.’® Actuarial instruments may indeed have exploded
in use in the 1970s because of the federal government’s use of the Salient
Factor Score in parole determinations; but the practice again traces back
to positivist criminology and the défense socinle movement of nineteenth-
century Europe.>* Biometric-data collection and its use have tragic anteced-
ents in both Europe and North America—with forced sterilization, eugenics,
and phrenology.5* It is important, then, to place the arc of penality in a longer
perspective. To relate these modern and admittedly radical manifestations
to their earlier kin. To place them within a larger historical framework. To
explore other periods when market ideals accompanied expansion of the
carceral arena. In other words, to explore not only neoliberal penality, but
liberal penality as well. Here, the place to begin is with the very birth of the
penitentiary system.

The Market Revolution and the Birth of the Penitentiary

Another formative period in punishment history in the United States—the
birth of the penitentiary system beginning in the 1820s—falls squarely dur-
ing “the Market Revolution,” a period spanning from approximately 1815 to
the mid-nineteenth century or, for some, slightly later, to the Civil War. This
was a period marked by expanding economic opportunities and dominated
by an ideal of limited government in commerce—an ideal of “natural and just
order” in the words of William Gouge, one of the most popular economic
authors of the period.5¢

Historians in the mid-twentieth century, such as Richard Hofstadter, re-
ferred to the period as one of laissez-faire ideology: “with some qualifica-
tions, it was essentially a movement of laissez-faire, an attempt to divorce
government and business,” “a phase in the expansion of liberated capital-
ism.”5” This view underwent some revision, in large part as the result of the
work of Oscar and Mary Flug Handlin and, later, Bill Novak and Karen
Orren, who unearthed a competing narrative of state interventionism on the
ground.®® Surprisingly, Louis Hartz, who is better known for promoting the
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influence of liberal individualism in the American context with his 1955 book
The Libeval Tradition in America, helped launch this reexamination. In his
1948 book, Economic Policy and Democratic Thought, Hartz showed how
early conceptions of laissez-faire in Pennsylvania actually included a surpris-
ing amount of state intervention.

Despite these monographs, what has unified the more recent historical ap-
proach to the period is, by and large, agreement on a new rubric: “Market
Revolution.”® As the historian Sean Wilentz observes, “One theme does
seem to unite Jacksonian historians of various persuasions and suggest a way
of once again viewing the period as a whole: the central importance of
the Market Revolution, which, in one way or another, touched the lives of
all Americans. As part of that revolution there arose new forms of social
life, consciousness, and politics. These, in turn, prepared the way for the
Civil War.”¢0

The Market Revolution

This new rubric for the period traces to Charles Sellers’s important book The
Market Revolution: Jacksonian America, 1815-1846, published in 1991, and
John Lauritz Larson’s research that culminated in the 2010 book The Market
Revolution in America: Liberty, Ambition, and the Eclipse of the Common
Good. The term is intended to capture the historical moment when Ameri-
cans truly began to believe in the market as “the universal arbiter of interests”
and “entered an era of capitalist relations.”¢! It represents the culmination of
a gradual evolution from a land-based political power structure (generally as-
sociated with certain forms of early American republicanism) to a system that
privileged mobility, capital, and markets. The end of the War of 1812 marks
the beginning of what Sellers, Larson, and others refer to as the Market Rev-
olution. As Sellers explains, “Capitalist transformation invaded the southern
and western interior when postwar boom galvanized the market culture into
market revolution.”®? There were periods of bust—the crisis of 1819, for
instance. But according to this view, the Market Revolution exploded in
the mid-1820s. “During the jubilee year that peaked on the Fourth of July
1826, returning prosperity set off the decisive phase of market revolution,”
Sellers writes.%® “The market fostered individualism and competitive pursuit
of wealth by open-ended production of commodity values that could be ac-
cumulated as money.”%*

William Gouge captured the dominant ethos with his notion of “natural
and just order.” A popular economic writer, Gouge published in 1833 his
Short History of Banking and Paper Money in the United States, which soon
became “the bible of the movement” against government control of cur-
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rency.® In that work, Gouge presented a worldview that very much synthe-
sized the idea of natural order and the Market Revolution. Gouge believed
that the “natural order of things” would harmoniously produce favorable
market results, if it were simply left alone:

That the operation of the natural and just causes of wealth and poverty,
will no longer be inverted, but that each cause will operate in its natural
and just order, and produce its natural and just effect—wealth becoming
the reward of industry, frugality, skill, prudence, and enterprise, and
poverty the punishment of few except the indolent and prodigal.s

In this highly influential book, Gouge used the term “natural order” on at
least six different occasions, most often referring to the “natural order of
things” in money and banking.¢”

Liberal market ideology, naturally, did not spring miraculously into exis-
tence in 1820. Adam Smith’s writings, as well as those of the Physiocrats,
had had an important influence on earlier American political thought. In
Capitalism and o New Social Order: The Republican Vision of the 1790s, Joyce
Appleby highlights how liberal ideals helped pave the way to a new social or-
der based on market principles well before the nineteenth century. Appleby
reveals how the republicanism of the Revolutionary period gradually drifted
from a notion of classical virtue to an idea of liberal virtue, or how, by the end
of the eighteenth century, “virtue more often referred to a private quality, a
man’s capacity to look out for himself and his dependents—almost the oppo-
site of classical virtue.”%® Similarly, Drew McCoy in his Elusive Republic: Po-
litical Economy in Jeffevsonian Amervica, as well as other historians, have
traced the influence of Smith’s political economy and of Physiocratic thought
on American founding thinkers such as Benjamin Franklin, Thomas Jeffer-
son, and James Madison. McCoy demonstrates that Benjamin Franklin espe-
cially was heavily influenced by the French écomomistes. Franklin’s personal
encounter with the Physiocrats, McCoy has shown, “sharpened many of his
economic beliefs and confirmed a basically anti-mercantilist outlook that in-
formed his perception of British colonial policy as well as his broader under-
standing of England’s political economy.”® Albert Hirschman’s 1977 essay
“The Passions and the Interests” also highlights the importance of liberal
ideas of self-interest at the time.

Appleby, Hirschman, and McCoy’s research serves as a slight corrective to
the writings of Bernard Bailyn, J. G. A. Pocock, and Gordon Wood, who em-
phasized the civic republican roots of American Revolutionary ideology. It
puts in focus the important role of liberal economic thought in American dis-
course at the turn of the nineteenth century and the significant influence not
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only of Adam Smith, but also of the Physiocrats. The combined influence was
significant, both on thinkers such as Franklin and George Logan, a promi-
nent Jeffersonian who directly absorbed Physiocratic thought, and on the
larger political discourse. As McCoy demonstrates, “the physiocrats articu-
lated most clearly a resonant cluster of fears and concerns that were to find
extensive expression among republican thinkers in America.””? This new dis-
course translated into ideas of natural order and self-interest: “Locating the
ordering mechanism for this system in the consistent drive of individuals to
seck their advantage, writers began talking about it as natural, often invoking
. . . the natural law of self-preservation.””!

The influence of liberal economic thought thus predated the 1820s, but
was significantly reinforced during the political struggles of the Market Revo-
lution. The debates over government interventionism, free trade, and open
markets raged in a number of domains during the period. Following the
Panic of 1819 and the enactment of the protectionist Tariff of 1824—which
aimed to shield American iron, agricultural products, and some textiles from
lower-priced British goods—there was significant controversy over attempts
to expand the tariff protections to other manufacturers and to increase them
on woolen goods in 1827. In these debates, the Jacksonians towed a moder-
ate line, courting Southern slaveholders who were adamantly opposed to
protective measures.”?

Andrew Jackson and the Second Bank

These and other controversies projected Jacksonian Democrats as anti-
interventionists, but perhaps none did so more clearly than the struggle over
and ultimate demise of the central bank—the Second Bank of the United
States. Andrew Jackson campaigned against the central bank and ultimately
broke it, an act that Jackson claimed was his most important achievement in
office.”?

Jackson undoubtedly was opposed to a centralized bank for a mixture of
political and strategic reasons—not just on the basis of economic ideology. As
the historian Sean Wilentz explains, “Jackson perceived that the bank, by its
very design, undermined popular sovereignty and majority rule. As a friend
and adviser [wrote] in a key early memorandum to Jackson, the bank had
concentrated ‘in the hands of a few men, a power over the money of the
country.” Unless checked, that power could be ‘perverted to the oppression
of the people, and in times of public calamity, to the embarrassment of the
government.” But even when well administered, the bank was an enormity,
which allowed, Jackson wrote, ‘a few Monied Capitalists’ to trade upon the
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public revenue ‘and enjoy the benefit of it, to the exclusion of the many.””7#
It is crucial to understand here that the Jacksonian political view—which we
often associate with workers, farmers, artisans, and yeomen—represented a
“hands-oft” approach only as opposed to the wealthier financiers who were
viewed as trying to capture the state for their economic advantage.”> The
Jacksonian Democrats, in this context, were trying “to keep the hands of es-
tablished wealth and privilege off the levers of state power, thereby pre-
venting the creation of a new and permanent monied aristocracy.””¢ This is
why, ultimately, the more populist political faction was the one more closely
aligned with quietist economics against the “few Monied Capitalists.” Pre-
venting the national bank from being rechartered was crucial, Jackson ex-
plained in his own words, to maintain “the great principles of democracy.”””
But regardless of its political origin, Jackson’s position favored economic de-
centralization and greater governmental quietism.

Jackson set out to eviscerate the bank from the moment he took office—in
fact, he mentioned this intention in his very first and second messages to
Congress. The issue would come to a head by means of a Congressional vote
to recharter the bank in 1832. The U.S. government owned only one-fifth of
the bank, but the bank’s charter gave it the exclusive power to act as the gov-
ernment’s fiscal agent, and as a result it issued the majority of all bank notes
in circulation, controlled a large portion of all bank lending in the country,
and could regulate the entire economy. Pro-bank coalitions pressed Congress
successfully to recharter the bank so that its power would have some limits,
but Jackson ultimately vetoed the legislation in July 1832, causing what some
have described as a “political earthquake.””8

Jackson’s veto message was a carefully crafted and important political doc-
ument that set forth not only his constitutional views about the responsibili-
ties of the different branches of the government, but also his political views
about the role of the state in the economy. Specifically, Jackson portrayed the
controversy as one in which big government had to be constrained to avoid
capture: in very much the same way that Adam Smith had argued against
state monopolies because they were captured by selfish merchants interested
only in their wealth and advancement, Jackson argued that a government in-
stitution, such as the central bank, had to be eliminated to avoid capture by
the financiers bent on promoting their self-interest. “It is to be regretted that
the rich and powerful too often bend the acts of government to their selfish
purposes,” Jackson wrote in his veto message. Distinctions will always exist,
he added, “but when the laws undertake to add to these natural and just ad-
vantages artificial distinctions, to grant titles, gratuities, and exclusive privi-
leges, to make the rich richer and the potent more powerful, the humble
members of society—the farmers, mechanics, and laborers—who have nei-
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ther the time nor the means of securing like favors to themselves, have a right
to complain of the injustice of their Government.””?

The ensuing presidential campaign against Jackson portrayed him as a
French despot in the tradition of Robespierre and the Jacobins precisely be-
cause of the bank veto. “The spirit of Jacksonianism is JACOBINISM,” the
Boston opposition newspaper declared.®® But in the eyes of most, Jackson
had become the protector of the ordinary citizen: “For the most part, the at-
tack on the [bank] captured the public’s imagination as proof that Jackson
was the intrepid defender of ‘the humble members of society’—a phrase Jack-
son’s managers repeated endlessly—against the rich and privileged.”8! The
ultimate result was an electoral landslide in 1832, with Jackson receiving 219
clectoral college votes against 49 for Henry Clay. Following his election,
Jackson then killed the central bank by withdrawing federal deposits from it
and depositing them instead at state-chartered banks. There followed an eco-
nomic crash, but eventually a return to economic normalcy, with the central
bank ultimately being simply rechartered in 1836 as a Pennsylvania state
bank when its federal charter ran out.®?

There would be other fronts on the war against government intervention.
On the legislative side, popular movements against the granting of monopo-
lies would eventually result in the spread throughout the states of general in-
corporation acts that would open the process of incorporation to anyone who
met the requirements. And on the judicial side, Jackson’s appointment in
1836 to the U.S. Supreme Court of Chief Justice Taney—one of his greatest
allies in the war against the bank—would reinvigorate the battle against gov-
ernment control of economic matters, such as in the famous Charles River
Bridge case.33

Naturally, the Jacksonians did not have a lock on the argument for limited
government. The position was so popular at the time that even the Whig
party—the opposition party to Jackson’s Democrats—also tried to present it-
self as the party of limited government. For instance in 1840 the Whig candi-
date, William Harrison, campaigned on the idea that it was the Whigs, not
the Democrats, who were most faithful to limited government. The Whigs,
he argued, were the real followers of Jefferson and Madison. “The old-
fashioned Republican rule is to watch the Government,” Harrison cam-
paigned. “See that the Government does not acquire too much power. Keep
a check on your rulers. Do this, and liberty is safe.”3* As Wilentz explains,
“Instead of meddling with the economy and usurping power, the Whigs
would undo the Jacksonians’ mischief and then leave well enough alone.”$5
On both sides, the Jacksonian period represented a moment of market liber-
alism. While there continues to be some debate over the label “Market Revo-
lution,” the rubric is apt.86
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The Birth of the Penitentiary

The Second Bank of the United States had its headquarters in an imposing
Greek Revival building on Chestnut Street in Philadelphia.8” Only a few
blocks away stood another arresting structure: the Walnut Street Jail, birth-
place of the American penitentiary. Jackson may well have destroyed the first,
but he did absolutely nothing to obstruct the second. During the Market
Revolution, the American penitentiary system was born.

In The Discovery of the Asylum, David Rothman penned what is still consid-
ered the “master narrative” of the history of the American penitentiary.
Rothman opened his book with two simple questions: “Why did Americans
in the Jacksonian era suddenly begin to construct and support institutions for
deviant and dependent members of the community? Why in the decades after
1820 did they all at once erect penitentiaries for the criminal, asylums for the
insane, almshouses for the poor, orphan asylums for homeless children, and
reformatories for delinquents?”# Although historians have offered different
answers, “there can be no disputing the fact of the change,” Rothman ob-
served. “Here was a revolution in social practice.”%

To be sure, there were precedents to the penitentiary house.”® On the
Continent, there were penal institutions as far back as the early 1600s, most
notably prison workhouses such as the Amsterdam rasphuys, the zuchthauns in
Hamburg, and spinhouses for women—though the management and organi-
zation of these workhouses did not evolve significantly between the seven-
teenth and early nineteenth centuries.”! There also developed in the mid-
seventeenth century in the Netherlands private institutions for the insane and
for family outcasts that did not involve forced labor, but instead foreshad-
owed the later forms of solitary confinement.”? In France, in 1656, Louis
XIV established the Hépital Général in Paris—that enormous house of con-
finement for the poor, the unemployed, the homeless, the vagabond, the
criminal, and the insane.?? Once an arsenal, a rest home for war veterans, and
several hospitals, the new Hopital Général served as a prison, in many cases
for those who sought assistance from the state and in many more for those
sent by royal or judicial decree.**

On the young American continent, there were also antecedents. In the im-
mediate post-Revolutionary period, states experimented with houses of re-
pentance and systems of punishment modeled on ideas of Christian penance.
The very term “penitentiary” derived its root from those early experiments.
The Walnut Street Jail in Philadelphia, built in 1773, would be converted
into the country’s first penitentiary in 1790—when it acquired an isolation
cellblock called “the penitentiary house.” The “Pennsylvania system” was in-
vented there, with its all-day isolation and work in single-man cells.
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But by the late 1810s, the Pennsylvania system had come into disrepute. It
would eventually be replaced by a penitentiary system built instead on the
“Auburn model” of collective daytime labor and isolated evenings of peni-
tence—a model that would bring about a massive expansion of the peniten-
tiary system. Construction on Auburn, New York’s famous cell house, which
began in 1819 and was completed in 1821, led to experiments with different
types of solitary confinement, some without labor, and others with congre-
gated daily labor. Ultimately the latter prevailed. Inmates were to engage in
daytime labor with others, but in silence; evenings would involve isolation in
single-man cells. The Auburn model was based on a proposal developed
in 1818 by the governor of New York, De Witt Clinton, in part “to relieve
the state treasury of the spiraling costs both of maintaining the penitentiary
and suppressing rebellions.”? The model was successful: “In the age of Jack-
son,” historian Rebecca McLennan explains, the Auburn model “proved far
more influential over the everyday life, administrative structures, and official
doctrines of the state penal systems.”?

The Auburn model led to a massive spree of prison construction during
the 1820s and 1830s, and created a foundation for the current U.S. prison
system. Sing Sing opened in 1825, Connecticut started building Wethersfield
in 1827, Massachusetts reorganized its prison at Charlestown in 1829, and
Indiana, Wisconsin, and Minnesota followed suit in the 1840s.97 “Between
1825 and 1850, state prisons of the Auburn type were built in Maine, Mary-
land, New Hampshire, Vermont, Massachusetts, Connecticut, New York, the
District of Columbia, Virginia, Tennessee, Louisiana, Missouri, Illinois, and
Ohio,” writes McLennan. 8 In addition, Rhode Island, New Jersey, Georgia,
and Kentucky built prisons on the solitary labor model, and Pennsylvania,
which had invented the system of daytime solitary labor, constructed the
Eastern State Penitentiary in the hopes of rejuvenating its model for others to
use. Eastern State opened on October 23, 1829, and the construction of the
full prison was completed in 1836—just in time for the collapse of the Sec-
ond Bank of the United States.

“In all, one can properly label the Jacksonian years ‘the age of the asy-
lum,”” Rothman observes.”” On this point, the historians of the penitentiary
agree. Adam Hirsch, in his 1992 book The Rise of the Penitentiary, similarly
states: “The penitentiary had its heyday in the United States in the 1830s. Fa-
cilities proliferated, the literature thrived, and visitors traveled great distances
to view American prisons in action. In spite of persistent difficulties, the peni-
tentiary became for Jacksonians a symbol of achievement. They brimmed
with pride at all the foreign interest their carceral institutions succeeded in at-
tracting.”1% Rebecca McLennan, in her 2008 book on the Making of the
American Penal State, traces the penitentiary system to “the age of Jack
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son.”101 Even Pieter Spierenburg, a historian of the early modern period
who prefers to rewind the historical clock to the 1600s, admits that in the
United States a “relatively condensed transition” to the penitentiary model
occurred in the 1820s “due to the particular circumstances of its develop-
ment.”192 Penal institutions became, in Rothman’s words, places of “first re-
sort, the preferred solution to the problems of poverty, crime, delinquency,
and insanity.”103

So why was the “age of the asylum” born during the Market Revolution?
Rothman’s answer turns on social disorder and the need for moral cohe-
sion—on the perceived need to restore some form of social balance during a
time of instability. Rothman’s account corroborates fully the Physiocratic
idea of liberal penality. The key to America’s discovery of the penitentiary,
Rothman tells us, was the desire to impose order on a social sphere that
appeared to be disordered. “The nation had a new sense of its society,”
Rothman wrote in The Discovery of the Asylum. “Americans now wrote volu-
minously about the origins of deviant and dependent behavior, insisting that
the causes of crime, poverty, and insanity lay in the faulty organization of the
community.”!% In his archival research, Rothman reviewed myriad reports
by penitentiary inspectors offering biographical sketches and diagnoses of the
inmates. These official accounts reveal a dominant story about the causes of
crime and delinquency: social and familial disorder. In the penal sphere, the
Jacksonian period was haunted by the fear that society “might succumb to
chaos.”195 As Rothman explained, “Family disorganization and community
corruption, an extreme definition of the powers of vice and an acute sense
of the threat of disorder were the standard elements in the discussions. A
wide consensus formed on the origins of crime.”1% That consensus revolved
around social disorder. Rothman writes: “Jacksonians located both the ori-
gins of crime and delinquency within the society, with the inadequacies of the
family and the unchecked spread of vice through the community.”1%7 Far
from naturally ordered, society according to this vision was in chaos.

The goal of the penitentiary—like that of the asylum and other institu-
tions—was to create a “new world” that “would correct within its restricted
domain the faults of the community.”!® The birth of the penitentiary rep-
resented “an effort to insure the cohesion of the community in new and
changing circumstances,” “to restore a necessary social balance to the new
republic, and at the same time eliminate long-standing problems.”1% This
correction was to be achieved by constructing institutions, by creating
new orderly worlds. By imposing order, rather than letting “natural order”
hold sway.

The types of order that the penitentiary imposed were severe. They were,

.«

as James Q. Whitman has shown, “harsh justice”: “a place of forced labor and
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corporal punishment,”
ated with slavery in the United States,” where “harsh and degrading disci-
plinary practices began to entrench themselves,” including flogging, the iron
gag, the ball and chain, and the cold shower.!1? In the quest for stability and
social cohesion, the invention of the penitentiary represented an “ordering,”
through spatial exclusion and corporal punishments, that was necessary (it

of ‘unrepublican’ treatment most strongly associ-

seemed) to tame the chaos and appease the great apprehension of the un-
known.

Rothman’s account is masterly and has withstood well the test of time.!!!
Moreover, it supports fully the contrast between, on the one hand, an idea of
natural order in the economic and commercial realms, and on the other, a
notion of a worsening social disorder that called for a punitive, intervention-
ist response. William Gouge’s notion of “the natural order of things,” which
was so important in the economic domain, in the area of money and banking,
played no role in social ordering. The Jacksonian efforts to restrain and limit
government did not extend to ordering social chaos. And, not surprisingly,
the social ordering in the penal sphere was accompanied by a set of anxicties
that crystallized around the issues of race, national identity, and immigration.
The tilt toward government intervention in the social sphere—as opposed to
its laissez-faire counterpart in the economic realm—had a darker side as well,
of nativism, fear of foreign radicals, anti-Catholicism, and anti-immigrant
sentiment.!!2

Rothman’s notion about imposing social order is completely at odds with
the Jacksonian efforts in the banking area. The two cannot be reconciled
without embracing the Physiocratic opposition between the natural order-
liness of the market and the natural disorderliness of the penal sphere. It is
precisely that duality of liberal penality that makes sense of the birth of the
penitentiary. It resolves the central cognitive dissonance at the heart of the
Jacksonian period.

Growth of the Penal Spheve during the Market Revolution

The Market Revolution was accompanied by historic growth in the penal
sphere. My purpose here is not to rehearse the history of the penitentiary sys-
tem through the nineteenth century. Others have written that history well.113
I will limit myself, instead, to some data on the actual investment in correc-
tions—which, because there have been no systematic studies on the issue,
have to be collected from different sources.

We have national prison data only beginning in 1850.114 Prior to that time,
there are just scattered local data, predominantly from the Prison Discipline
Society of Boston and the Prison Association of New York, both privately
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organized associations intended to monitor the growth of prisons. These
sources reveal that during the Market Revolution, the percentage of U.S. res-
idents in state prison grew enormously, leading to the high national counts
beginning in 1850 and a peak in 1870. From that point on, however, prison
rates in the United States would essentially remain relatively stable, with
some fluctuations, until the prison explosion in the 1970s. Figure 9.2 charts
the growth of the prison population over the period 1850 to 1923.

For a more fine-grained analysis during the Market Revolution, one excel-
lent source of data is the Prison Association of New York, founded in 1844,
which began submitting detailed annual reports to the state legislature soon
after its founding. Its twenty-eighth annual report, published in 1873, con-
tains detailed budget information about appropriations made by the New
York State legislature for the state’s prison system from 1848—the time of
the adoption of a new management system under the New York Constitution
of 1846—and 1872, the last full year before the report. The report reveals a
steady increase in appropriations, in expenditures, and in overall deficits for
the prison system.

From 1848 to 1872, legislative appropriations increased by more than 920
percent, as seen in Table 9.2. Overall prison expenditures increased consis-
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Figure 9.2. Prison rate in state and federal prisons from 1850 to 1923 (per 100,000
persons). Source: Data from Cahalan 1986.
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Table 9.2 New York State legislative appropriations for prisons, prison system
expenditures, and prison system deficits for the period 1848 to 1872 (in U.S.
dollars)

Legislative appropriations  Prison system expenditures Prison system deficit

Year (in U.S. dollars) (in U.S. dollars) (in U.S. dollars)
1848 116,250 204,092 93,433
1849 67,900 188,755 49,469
1850 56,900 208,398 50,975
1851 62,135 206,011 27,097
1852 63,972 211,752 18,449
1853 81,935 250,818 34,708
1854 322413 272,413 59,235
1855 519,783 233,445 35,215
1856 18,000 222478 25,373
1857 524,012 212,714 20,931
1858 300,828 250,356 101,182
1859 327,429 279,334 89,497
1860 345,193 295,745 53,117
1861 340,751 288,905 23,352
1862 326,660 294,686 66,204
1863 425,361 291,217 62,886
1864 342,175 342,794 86,837
1865 605,975 414,713 212,207
1866 647,784 463,995 234,582
1867 860,767 779,580 179,566
1868 879,736 844,374 242,735
1869 1,199,498 879,219 225,062
1870 1,146,886 876,612 176,418
1871 849,245 784,567 273,035
1872 1,186,927 not available not available

Sonrce: Prison Association of New York 1873,9-12.

tently, rising a total of 284 percent over the period, from $204,092 in 1848
to $784,567 in 1871. Earnings from prison labor also increased, but not suf-
ficiently to cover the rising expenditures, resulting in annual deficits that con-
tinually increased over the period, in one accounting by 192 percent. Because
of discrepancies in the accounting of the state prison inspectors and the
comptroller of the state treasury, the Prison Association ultimately estimated
the true deficiencies of the prison system—at least those “to be supplied from
the Public Treasury”—as having increased by 1,300 percent from $20,463 in
1848 to0 $277,099 in 1871.115 Or, to put it another way, the deficit associated
with running the state prison system cumulatively increased over the period,
and the prisons, “which had once been self-supporting, or nearly so, had



220 The Penitentiary System and Mass Incarceration

in that period of time, viz., from 1847 to 1869 inclusive, cost the State
$6,000,000 at least, over and above all earnings by or at the prisons”—or ap-
proximately $100 million in present dollars.!1¢

Two final points of comparison are important here. The first, naturally, is
the continually rising appropriations and deficits that the State of New York
was willing to bear, even during a period marked by the costly Civil War.
The deficit associated with this governmental intervention increased over the
twenty-three-year period by over 1,300 percent. New York consistently in-
vested increasing amounts of capital into its prison system—at rates greater
than one might expect from both the growth in the prison population and
overall population growth in the state. From 1848 to 1871, the number of
state prisoners in the New York correctional system increased by 116 percent,
from 1,342 to 2,904. And over approximately the same period, from 1840 to
1870, the state’s overall population grew by 80 percent, from 2,428,921 to
4,382,759. With approximately 2,904 prisoners in the system in 1872, that
amounted to an annual appropriation of $409 per inmate (about $7,000 to-
day)—up from $85 per inmate in 1848.

The second point of comparison relates those expenditures to the contem-
porary investment in corrections. In 1872, the State of New York appro-
priated $1,186,927.45 to its prison system. In current dollars, that would
amount to approximately $20 million.!'” Even that amount, though, is mis-
leadingly high because the prisons generated considerable revenues. In 1871,
for instance, the state prison system was operating at a deficit of $277,099—
meaning that the penal institutions were costing the state taxpayers approxi-
mately $5 million in today’s dollars. By contrast, New York spent approxi-
mately $2.4 billion for corrections in fiscal year 2009-2010 and maintained a
population, in 2008, of approximately 62,000 inmates—for an average per
capita spending of about $38,700 per inmate.!!8 In terms of appropriations,
that represents an increase in the prison budget of more than a hundredfold
and more than a quadrupling of expenditures per inmate. There is no ques-
tion: what we have witnessed in our lifetime is one of the most monumental
expansions of the penal sphere that has ever occurred in history.
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Private Prisons, Drugs, and
the Welfare State

Before concluding, let me address some objections to the account offered in
this book. The first is that there have been, there may be now, and there are
likely to be in the future periods of excessive punishment that are not associ-
ated with the rise or dominance of liberal market ideas. How does the analysis
presented in this book account for the brutal corporal punishments or the
asylums of yesterday, or even repressively punitive regimes elsewhere today?
Second, other Western and industrialized countries have embraced liberal
market ideas and nevertheless do not incarcerate 1 percent of their adult pop-
ulation. Why does mass incarceration appear to be a uniquely American
phenomenon? Third, several Chicago School thinkers, most notably Milton
Friedman, opposed the criminalization of drugs and the War on Drugs. In
what sense, then, should Chicago School free-market ideas be held responsi-
ble for the prison growth associated with today’s drug wars? And finally, pris-
ons became increasingly privatized during the latter part of the twentieth
century, which suggests that there is a closer relationship between punish-
ment and economy. In what sense is the penal sphere really so distinct from
public economy? Let me address each of these important questions in order.

The Crime and Punishment Nexus

First, how does the view presented in this book account for other moments
of excessive punishment in other countries? The beastly and tortuous execu-
tion in March 1757 of the regicide Robert-Fran¢ois Damiens, which is fa-
mously recounted in the opening pages of Michel Foucault’s Discipline and
Punish, was surely a representation of excess. The immediacy and number of
executions in China today—some experts report as many as six thousand
state executions in 2007—also appear excessive; even more, according to
some reports, one out of ten is for a nonviolent, economic crime.! What of
those examples of excess punishment?

This first objection calls, initially, for clarification. This book focuses on a
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shift over time from an earlier penal rationality that can be called cameralist
to a way of thinking dominated by liberal market ideas. In this sense, this
project relates our modern liberal and neoliberal penal practices in the
United States to earlier periods. This project does not compare neoliberal
penality to other contemporary forms of penal rationality, whether grounded
on authoritarian, communist, or religious fundamentalist ideals. I am not ar-
guing here that neoliberal penality leads to worse or more barbarian out-
comes than the punishment practices of theistic, communist, or authoritarian
regimes. It may well be true that the United States leads the world in its rate
of persons behind bars, and even in the raw number of persons in prison. But
that tells us nothing of how to compare our mass incarceration rate to several
thousand executions, or, in other countries, to summary trials, extrajudicial
death squads, or amputation and corporal punishment.

This project does not address those comparisons for several reasons. First,
because it would set the bar far too low. But second, because this study is an
internal critique of the direction that U.S. penal rationality has taken, arguing
that it has come to facilitate the growth of the penal sphere with devastating
consequences. It is not an external critique. It does not compare our experi-
ence with other contemporary punishment discourses and does not evaluate
whether the former is “better” or “worse” in terms of its overall effect on the
penal sphere.

Now to the more relevant question: There were other periods of excess in
American history. The fact is that the United States institutionalized mental
health patients in all sorts of mental facilities in the 1930s, 1940s, and 1950s,
at astoundingly high rates.? How should we think about those periods—
marked, as they were, by greater reliance on Keynesian ideology?

The answer is complex, and my curiosity was piqued originally when I
came across a small volume in the library, Patients in Hospitals for Mental
Disease, 1923. The volume had a humble cover, green soft cardboard, and in
small letters, a stamp that a librarian must have pressed on the cover: “Gift of
U.S. Govt.” The price, marked on the inside cover page, was 35 cents. A
modest volume indeed. But inside there was a treasure of numbers, catego-
ries, tables, maps, and graphs. This modest volume contained 124 tables,
thirteen maps and charts, and eighty-three pages of analysis of the statistics:
in short, it was a half-inch-thick compilation of every possible detail regard-
ing the population of mental patients.

Their number, and the attention given to them, it turns out, was remark-
able. Everything about this large population was known—the movements,
the first admissions, the readmissions, the transfers, the deaths categorized by
diagnosis, of every mental patient in every public and private mental institu-
tion in every state, including county and city and Veterans Administration
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(VA) hospitals. Each institution was listed separately, and all of the patients
(including those residents in the hospitals, as well as, separately listed, those
on parole or otherwise absent) were catalogued, in raw numbers and with
percentage distributions, by gender, race, nationality, psychosis, age, marital
status, country of birth, time spent in the hospital, and number of times ad-
mitted. Over 250 pages of materials, offering a portrait of a population in
minute detail. A mesmerizing wealth of numbers and categories that signaled
one thing: this population was important; it needed to be understood, ana-
lyzed, and categorized; and it was large. It consisted of 267,617 patients
in 1923 (or 245 per 100,000 population), and would double to 513,894
by 1938.

All kinds of different facilities were listed: not just state and county mental
hospitals—publicly financed mental hospitals at the state and county level—
but also public and private institutions for “mental defectives and epileptics”
and for “the mentally retarded,” as well as psychiatric wards in general and
VA hospitals, “psychopathic hospitals,” city hospitals, and private mental
hospitals. There was also an entire parole system for persons institutionalized
in mental hospitals. In 1933, for instance, the official census reports defined
“on parole” as the “temporary absence from an institution of a patient who is
being carried on the books,” usually “a trial leave of absence preliminary
to discharge,” but often also an “absence on a visit or for other purposes.”?
The parole numbers were significant: on December 31, 1933, for example,
46,071 mental patients were on parole or otherwise absent, representing al-
most 10 percent of the total institutionalized patient population of 435,571.

When the patients in these mental health facilities are aggregated with
prison and jail populations at the national level, the comparison to our cur-
rent imprisonment rate is surprising: between 1938 and 1963, the United
States consistently institutionalized (in these mental institutions and in pris-
ons and jails) at rates greater than 800 per 100,000 adults—with peaks of
844 in 1948 and 857 in 1955 (see Figure 10.1).

There is no question: the rehabilitative model associated with the welfare
state was also large, expensive, and coercive. As Frances Fox Piven and Rich-
ard Cloward demonstrate in their classic book Regulating the Poor: The Func-
tions of Public Welfare (1971), the welfare state is also a faithful agent of social
control. The history of relief programs, in their words, is “a record of period-
ically expanding and contracting relief rolls as the system performs its two
main functions: maintaining civil order and enforcing work.”* The rise of
welfarism and the gradual turn to prudentialism forms a distinct period in pe-
nal practice.®

But the important point here is that it was founded on a different logic—
rehabilitation and treatment—and resulted in different practices and insti-
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tutions. It represented, at its worst, another kind of punitiveness, but a dif-
ferent kind nonetheless. The type that the United States experienced in
the 1820s or the 1970s was distinct. It expressed itself through the criminal-
ization, marginalization, and carceral punishment of a criminal outcast. It
rested on the central elements of penality: it used the penal code, the criminal
sanction, and the prison. This is different than a rehabilitative program in-
tended to treat individuals—though the resulting regime may well be oppres-
sive. The carceral focus is on criminality, blameworthiness, and punishment,
not on madness, nor sickness. And it is here, in the penal domain, that the
government is at its “best,” fully legitimate and competent, at least according
to the neoliberal view.

The research in this book identifies an outcome: the expansion of the
carceral sphere, increased investment in prisons, larger populations of crimi-
nalized outcasts, expanded government intervention and more tax dollars al-
located to corrections departments, more incarcerated and supervised con-
victs. There is a difference in kind between this outcome and others, in that
a certain kind of penal excess is involved. Let me add that there may well
be other forms of excess associated with the polar opposite of neoliberal
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Figure 10.1. Rates of institutionalization in mental hospitals, state and federal
prisons, and county jails for the period 1934-2001 (per 100,000 adults). Source:
Data collected in Harcourt 2011.
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penality—with a theory that the government should intervene because it is
more efficient than the market. The important point here, though, is that the
resulting excess may be different in kind, probably no better, and certainly no
worse. This is entirely in keeping with the nominalist foundations of the ar-
gument advanced in this book. The problem is not just with the category of
“free markets,” but also with the category of “regulation.” The ultimate goal
is to displace both of these categories so that our evaluations and assessments
of social and economic forms of organization are no longer determined ex
ante. That requires reevaluating periods of regulatory triumph just as it does
periods of free-market dominance.

Western Europe and Comparative Penality

A second large question concerns the comparison not to different penal ra-
tionalities, but rather to peer countries that equally embrace neoliberal mar-
ket ideas. This is, in a sense, the flip side of the coin: the first objection was
trained on bad outcomes in nonliberal contexts; this objection focuses on
better (or less bad) outcomes in other neoliberal spaces. How is it that many
European countries, for example, have also taken a neoliberal turn and yet
none of them incarcerate 1 percent of their adult population?

Again, let me offer one quick clarification before discussing this equally fas-
cinating question. The genealogy presented in this manuscript is distinctly
American, although it begins inevitably on the Continent. The historical pe-
riods of the Market Revolution, of the Chicago School, of the Reagan era
and the ensuing Washington Consensus are specific to the United States; the
timing and influence of the law-and-economics writings are unique to this
country. There may be parallels and some overlap with other countries, both
in terms of ideas and penal practices. Ronald Reagan and Margaret Thatcher
came to power at about the same time, Benjamin Franklin met the Physio-
crats in the 1760s, and Alexis de Tocqueville and Gustave de Beaumont in-
troduced the Auburn model quickly to European audiences. Nevertheless,
the timing of the American experience is unique in part because of its young
history. As the historian of punishment Pieter Spierenburg has emphasized,
penal developments in the United States have been, at times, condensed and
are peculiar to the circumstances of its youth.¢

The American penal experience is also unique because of its history of race
relations—the oppression of slavery and Jim Crow, the creation of urban
ghettos, and the lasting effects of these institutions. Contemporary Amer-
ican politics and punishment have to be understood through the lens of
race. Michael Dawson’s book From Katrina to Obama: The Future of Black
Politics (2011) is remarkable in this regard for tying neoliberal transfor-
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mations to the fragmentation and economic devastation of black communi-
ties, which has in turn facilitated the punitive turn. The writings of Angela
Davis, Dorothy Roberts, and Loic Wacquant have also demonstrated the
penal exceptionalism associated with the American racial experience.” This
book may begin with the commissaire Emmanuel Nicolas Parisot and journey
through Paris with Cesare Beccaria and Frangois Quesnay, but what it ex-
plores is the implication of a certain penal rationality on the American car-
ceral sphere.

Nevertheless, it would indeed be crucial to explore whether neoliberal
ideas have similarly influenced penality in other Western and industrialized
countries. It would be interesting to compare the influence of neoliberal ra-
tionality on the carceral experiences of Canada, France, Germany, Italy, Ja-
pan, the United Kingdom, or other industrialized “neoliberal” countries.
This is, in fact, a topic of great interest to many social theorists and there is
some controversy over the basic comparisons themselves.

Some theorists, notably David Garland, highlight similarities in the penal
experiences of countries such as the United States and Great Britain, while
others, notably James Whitman, emphasize the sharp differences between the
American and the European modern experience with punishment.® Nicola
Lacey is in the latter camp, emphasizing the differences between the United
States and countries such as Canada, the Scandinavian states, and other major
Western European countries.® Lacey specifically focuses on the question of
neoliberalism, but proposes an additional set of economic, institutional, and
cultural dimensions that mediate neoliberalism to help explain some of the
penal differences, including the level of inequality, the composition of labor
markets, ethnic diversity and migration patterns, welfare support, educational
and vocational systems, as well as other political and institutional factors.!?
Other theorists, such as Alessandro De Giorgi, deploy a more Marxist frame-
work, arguing that penal distinctions can best be understood on the basis of
differing labor market needs.!! Mick Cavadino and James Dignan develop a
fourfold typology of political economies (neoliberal, conservative corporatist,
social democratic, and oriental corporatist) to help explain some of the differ-
ences.!?

These debates are captivating, though they take me somewhat outside the
scope of this project. My impression is that in the modern period the United
States may be an outlier in the magnitude of its prison population, but that
the larger Western European countries have, to a great extent, mirrored the
trends in the United States, with some lag and a lot of attenuation. This sug-
gests—although a more refined analysis and further study is certainly neces-
sary—that the common element of neoliberalism may well remain significant.
Let’s quickly look at some general trends.
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First, like the United States, many European countries institutionalized
mental health patients in psychiatric hospitals at higher rates during the mid-
twentieth century and, in this sense, may have used mental institutions rather
than prisons as a way to control those deemed deviant. The Republic of
Ireland, for instance, had much higher rates of institutionalization in a wide
range of mental facilities, including psychiatric institutions and homes for
unmarried mothers, at midcentury—in fact, eight times higher—than at the
turn of the twenty-first century.!3 The same trend of sharply declining institu-
tionalization can be seen in a number of European countries. In Belgium, the
number of psychiatric hospital beds per 100,000 inhabitants fell from 275 in
1970 to 162 in 2000; in France, from 242 in 1980 to 111 in 2000; in the
United Kingdom, from 250 in 1985 to 100 in 2000; and in Switzerland,
from 300 in 1970 to 120 in 2000.* These trends are illustrated in Figure
10.2.

Second, many European countries institutionalize individuals at high rates,
especially when compared to their rates of incarceration. For instance, among
countries in the European Union, the country with the most beds in psychi-
atric hospitals per 100,000 inhabitants in 2000 was the Netherlands, which
had a rate of 188.5. Other highs were posted in Belgium (161.6), Swit-
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Figure 10.2. Count of psychiatric beds per 100,000 inhabitants in Belgium, France,
the United Kingdom, and Switzerland. Source: Data from Eurostat 2003, 358,
table 6.2.6.
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Table 10.1 Mental hospitalization and prison rate comparisons for Netherlands,
Belgium, Switzerland, France, Finland, Italy, and the United States

Number of beds
in psychiatric hospitals Prison rate Combined rate
per 100,000 in 2000 per 100,000 in 2006 per 100,000

Netherlands 188.5 128 316.5
Belgium 161.6 91 252.6
Switzerland 119.9 83 202.9
France 113 85 198
Finland 102.9 75 177.9
Ttaly 16 104 120
USA. 25 501 526

Source: Eurostat figures available at http://epp.eurostat.cc.europa.cu; see also Sourcebook of
Criminal Justice Statistics, available at http://bjs.ojp.usdoj.gov (both last visited June 16,
2010).

zerland (119.9), France (113), and Finland (102.9). The average for the
twenty-five European Union countries in 2000 was 90.1, down from 115.5
in 1993.15 These figures are, indeed, far higher than the corresponding
prison rates for the same countries, which stood in 2006 at 128 per 100,000
persons in the Netherlands, 91 in Belgium, 83 in Switzerland, 85 in France,
and 75 in Finland. When combined as they are in Table 10.1, the rates of
institutionalization appear considerable.!'® The Russian Federation, in fact,
has a prison rate of 611 per 100,000, which, when combined with mental
health institutionalization, may well be quite high.!”

Third, like the United States, many European countries increased their
rates of incarceration at the turn of the twenty-first century. One recent study
has identified positive and statistically significant increases in imprisonment
from 1992 to 2001 in Belgium, Germany, Great Britain, Ireland, and the
Netherlands.!® A graphic representation for several of the European states
discussed earlier seems to corroborate the upward trends (see Figure 10.3).

When put together, the trends for individual countries are remarkably sim-
ilar to those in the United States. Italy, for example, experienced sharply de-
clining institutionalization, but sharply increasing incarceration, as shown in
Figure 10.4.

Moreover, although the United States has been a leader in the penal field,
other Western countries have not been far behind. Canada too has been
experimenting with actuarial tools, and the logic of actuarial prediction—
though not necessarily the instruments themselves—has penetrated a num-
ber of European countries, such as France, which in 2007 warmly embraced
preventative detention (rétention de sireté). Canada and many European
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Figure 10.3. Number of prisoners per 100,000 inhabitants in Belgium, Germany,
Ireland, Netherlands, and the United Kingdom, 1987-2006. Source: Data from
Eurostat, available at http: / /epp.curostat.ec.ecuropa.cu (last visited June 17,2010).

countries have also welcomed the increased use of order-maintenance polic-
ing strategies, such as zero tolerance and broken-windows policing; harsher
treatment of juvenile offenders; increased use of video surveillance,
biometric-data collection, data mining, and information gathering through
initiatives such as closed-circuit television (CCTV) video surveillance in the
United Kingdom and DNA-database collection in England and in France;
and harsher sentencing practices, including the adoption of mandatory mini-

mum sentences, “three-strikes laws,”

and additional prison time, or “en-
hancements,” for crimes involving drugs or the use of a gun.

To be sure, in many of these developments the United States has been an
exporter of ideas and technologies, such as broken-windows policing and
mandatory minimum sentencing. But not in all. The United Kingdom has
been a leader in the use of CCTV video surveillance and the collection of
DNA; France was an early innovator in the field of paramilitary antiriot secu-
rity forces; and Italy has been at the forefront of bunker-style judicial pro-
ceedings. The leading actuarial instrument in existence today—the Level of
Services Inventory-Revised (LSI-R)—was invented and developed by Cana-
dian researchers, and the same is true of the Hare Psychopathy Checklist-
Revised (PCL-R).
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Overall, then, the American penal sphere may be several magnitudes larger
than those of other Western liberal democracies, but the trends and develop-
ments over the course of the recent past are similar. There is no doubt that
the timing, intensity, and effect of these trends will differ among these coun-
tries, and that there are unique historical, cultural, and institutional factors
that will produce other important variations. The question is whether and
how neoliberal ideas may possibly have shaped these trends. To be frank, the
answer calls for another book-length treatment. The question to explore
there would be whether the degree to which other liberal states embrace
neoliberal penality correlates with a change in the size of their penal spheres,
which should include not only prisons, jails, and psychiatric hospitals, but
also immigration detention centers and other forms of social control.!?

The Question of Illicit Drugs

Another objection is that the logic of Chicago School economics should not
be taken to task for mass incarceration because many in the Chicago School
oppose drug criminalization. It is certainly true that several prominent mem-
bers of the Chicago School, especially Milton Friedman, have opposed the
criminalization of illicit drugs. Friedman notoriously opposed the War on
Drugs and militated strenuously in favor of legalizing drugs. “The attempt to
prohibit drugs is by far the major source of the horrendous growth in the
prison population,” Friedman wrote in the pages of the New York Times.
“How many of our citizens do we want to turn into criminals before we yell
‘enough’?”20 Others have also taken a progressive stand on drug legalization,
though a more attenuated and nuanced one. Richard Epstein has advocated
for a strictly regulated but not criminalized approach to illicit drugs, arguing
for instance that “surely if the issue were the legalization of marijuana and
other drugs, a respectable argument could be made to allow their sale, sub-
ject to a general tax and to prohibitions or restrictions on advertising, which,
because of advertising’s public visibility, should be reasonably easy to en-
force.”?! Richard Posner, too, views illicit drug sales through the prism of ef-
ficient market transactions and argues that the criminalization of illicit drugs
“is hard for an economist to understand.”?? In his personal capacity, he is op-
posed to the excesses of the War on Drugs and has written, “If the resources
used to wage the war were reallocated to other social projects, such as reduc-
ing violent crime, there would probably be a net social gain.” He adds that
“we normally allow people to engage in such [self-destructive] behavior if
they want; it is an aspect of liberty.”23 Moreover, Posner has stated in public
that he would favor the legalization of marijuana and perhaps LSD.*

This is not to suggest that the issue of drug legalization is a top priority of
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the Chicago School. If you measure intensity of belief by word count, neither
Epstein nor Posner has invested much in the topic (in contrast, perhaps, to
Milton Friedman, who did write on the topic more extensively). Epstein and
Posner have authored, in combination, well over fifty books on topics rang-
ing from sex to literature to presidential impeachment to pharmaceutical in-
novation, and yet not one single volume—nor a single article, for that mat-
ter—focuses on our modern carceral excess. But still, drug legalization is
surely part of the corpus of Chicago School beliefs. And as we all know well,
the War on Drugs beginning in the 1980s contributed significantly to the ex-
ponential increase in incarceration in the United States.?®

This objection, however, misconstrues the role of the Chicago School in
the account presented in this book. My claim is not that the Chicago School
is itself the dominant view in the public imagination. The argument is not
that Richard Epstein or Richard Posner’s positions are held by the majority
of Americans. Not at all. In fact, only a small minority of the American popu-
lation is familiar with the actual writings of the Chicago School, with their
formal reasoning and logic, or with the detail of their positions. Only a tiny
fraction of the American population, unfortunately, has read Richard Ep-
stein’s Takings or Richard Posner’s Economic Analysis of Law. Even fewer
have digested the Coase Theorem, worked through the equations in Gary
Becker’s economic analysis of crime and punishment, or understand terms
such as “Pareto improvement,” “Kaldor-Hicks efficiency,” or even “transac-
tion costs.” Very few have been exposed to Posner’s theory that rape consti-
tutes the bypassing of a market in sex and marriage, nor for that matter that
illicit drug transactions are efficient because they are voluntary, compensated
exchanges that should be viewed in market terms. In other words, the details
of the Chicago School positions, including their views on illicit drugs, do
not constitute the public imagination or the dominant set of beliefs in this
country.

Dominant beliefs operate at a more abstract level. As the polling data show,
the American public believes that free markets are the best way to organize
society. This book identifies the Chicago School as the most recent technical
and scientific expression of this larger set of beliefs. It also reveals how the no-
tion of natural order from the eighteenth century evolved into one of market
efficiency at its most sophisticated, erudite, scientific theorization—the ver-
sion that achieved multiple Nobel prizes, prizes that have validated and con-
firmed in the public imagination the superiority of the supposedly unfettered
free market. The Chicago School writings simultaneously shape and reflect
the public imagination, though they themselves do not constitute in all their
intricate details American beliefs.

It is important to keep separate the public imagination and the scientific
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theory. The vast majority of people—the people who are responding to the
Gallup polls—do not believe that crime is “inefficient” behavior, but they
do believe in the free market. Similarly, they do not believe that drug transac-
tions are “voluntary, compensated exchanges” that should simply be ana-
lyzed through a market model. Drug legalization is certainly one area where
the more technical law-and-economics models do not mirror the public
imagination. And it is, of course, the popular view that facilitates and eases
the expansion of the penal sphere.

In the area of drug legalization, there is a larger story about the criminal-
ization of vice behaviors that would need to be fleshed out—behaviors that
include not only illicit drugs, but also alcohol, gambling, prostitution, adul-
tery, pornography, tobacco, and other vices. The history of state monopoliza-
tion, legalization, regulation, criminalization, and penalization in each of
these domains is complex, varies from one vice to another, and is highly re-
lated to changing conceptions of morality. The administration of vice has its
idiosyncrasies that make the field somewhat unique.?¢ For this reason, the
question of the legalization of drugs is a red herring.

Privatization of Prisons

This leads to a fourth and final question: If there is such a sharp distinction
between economy and punishment, how does one explain the privatization
of prisons? Hasn’t this economic development contributed to the growth of
the penal sphere? In a sense, this question is also the flip side of the last objec-
tion. The latter viewed economics as liberty enhancing and focused on the is-
sue (legalization of illicit drugs) where free-market economic theories would
expand freedom. This objection, in contrast, views economics in somewhat
more conspiratorial terms, and questions instead whether economic incen-
tives are taking over the penal sphere and causing more incarceration. Private
prisons have indeed played an important role in prison growth since at least
the 1980s, and due to severe budgetary problems in the wake of the 2008
economic crisis, some states such as Arizona have begun debating whether to
sell their entire corrections operations to private corporations. Many com-
mentators talk about a “prison-industrial complex” that feeds prison growth.
Does this reflect a closer relationship between the economic realm and the
penal sphere? Isn’t mass incarceration all about economics?

This is, again, an opportunity for clarification. The relationship between
economy and punishment evolved with each new iteration of liberal and
neoliberal penality. Neither Bentham’s alchemy, nor the Chicago School the-
ory of market efficiency, represents a pure repetition of Physiocratic legal des-
potism. In the Physiocratic writings there was, indeed, a sharp demarcation
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of economy and punishment. Recall that positive law was reserved for pun-
ishing severely those who did not abide by the natural order, and punishment
was not infused with economic reasoning. Jeremy Bentham, in contrast, con-
joined discipline with efficiency in his vision of the panopticon and certainly
applied an economic logic of deterrence to the penal code. In Bentham, eco-
nomic reasoning bled into the punishment field. Gary Becker would push
this connection even further by explicitly extending economic rationality to
nonmarket behaviors. But again, not vice versa: as the Coase Theorem dem-
onstrates, the realm of competitive markets is precisely where punishment has
no role. The criminal sanction is for market bypassing. In other words, since
the stark Physiocratic separation of an autonomous economic sphere from
“police,” economic reasoning gradually has seeped in and infused the penal
sphere (though the influence, again, has been unidirectional).

That being said, the historical record bears out that the birth and expan-
sion of the prison is a story driven in part, or at least on occasion, by eco-
nomic incentives and profit motive. As a historical matter, there is no ques-
tion that private financial interests have fueled punitive excess in the United
States. This was certainly true of American slavery, which must be considered
a form of punishment. It was true at the birth of the penitentiary system,
which was fostered by contractual penal servitude. It has also been true for
private prisons, which have been a significant source of investment, profit,
and labor since the early 1980s.

During the Market Revolution, the potential profit associated with con-
tract prison labor certainly fed the penitentiary system. This was an area
where the government not only could intervene legitimately, but also, pos-
sibly, profitably—a place where, as Georg Rusche and Otto Kirchheimer
have shown, the state could achieve “maximum industrial efficiency.”?” Con-
temporary historians such as Rebecca McLennan have meticulously docu-
mented the vital connection between prison growth and profitability through
contractual penal servitude. Invented first at the Auburn prison in New York
in the early 1820s, “contractual penal servitude went on to become the dom-
inant mode of legal punishment in almost all Northern (and, eventually,
all Southern) states” through the late Gilded Age.?® As McLennan writes,
“forced, hard, productive labor was of foundational importance to the penal
order that the states erected on the ruins of the old penitential mode of pun-
ishment.”?? Alexis de Tocqueville and Gustave de Beaumont would report on
the increasing profitability of the Auburn system, noting a steadily increasing
surplus for the state treasuries during the Jackson years: “Auburn $25 in
1830 and $1,800 in 1831; Wethersfield $1,000 in 1828, over $3,200 in
1929, and nearly $8,000 in 1831; Baltimore $11,500 in 1828 and nearly
$20,000 in 1829.730
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The Auburn method proved to be both profitable and successful. As
McLennan explains, “The contract prison labor system, under which the
state sold the labor power of convicts to private interests, quickly became the
fiscal and disciplinary foundation of the new system at Auburn; it subse-
quently proved decisive in the decision of most Northern (and some South-
ern) states to replace their old penitentiary systems, not with the ‘isolation’
prison system that Pennsylvania was refining at the Eastern Penitentiary, but
with New York’s ‘Auburn plan.””3!

But the success of the Auburn prison system would also, eventually, lead to
its downfall.3? It ultimately triggered protest and opposition during the nine-
teenth century. The first protests were small-scale and local, involving primar-
ily free workingmen who felt economically threatened by the competition
of prison labor. Eventually, however, organized political opposition, labor
movements, and large-scale popular campaigns rallied to abolish the practice
of penal servitude. McLennan documents this history of mounting protest
and opposition, as well as the eventual abolition of the penal methods, in
her book The Crisis of Imprisonment: Protest, Politics, and the Making of the
American Penal States, 1776—1941. In the book she demonstrates ably both
the centrality of productive labor to the expansion of the penitentiary system
and the role of organized labor in the abolition of penal servitude, as well as
the way in which the eventual abolition of contractual prison labor would re-
shape the penal landscape in the twentieth century. As McLennan writes, the
prison crises in the 1880s “constituted the single greatest watershed in the
history of American legal punishment since the Jacksonian era and the states’
wholesale adoption of prison labor contracting.”33

The profit motive, however, returned in the 1980s when the privatization
of prisons became popular in the United States.?* In the early 1980s, there
were only a handful of private detention facilities housing a small number of
inmates. For example, in 1981 the State of Kentucky contracted with a not-
for-profit company to manage an eighty-bed minimum-security prison. The
privatization of prisons began to grow more rapidly by the mid-1980s when
the Corrections Corporation of America, founded in 1983, received two
larger contracts: the Houston Processing Center in Houston, Texas, which
contained 350 prisoners, and the Silverdale Detention Center in Hamilton
County, Tennessee, which held 440 prisoners. By the end of 1988, there
were at least twenty privately operated detention facilities operating in nine
states at the federal, state, and local levels; by 1990, the number had in-
creased to thirty-five.3

By 2008, as many as 8 percent of all prisoners were held in privately run
prisons.?¢ For federal prisoners, the number of inmates in privately run pris-
ons more than doubled between 2000 and 2008: whereas there were 15,524
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such prisoners in 2000, the number reached 33,162 in 2008. State prisoners
in privately run prisons also increased between 2000 and 2008 (albeit at a
slower rate), from 71,845 in 2000 to 95,362 in 2008. Between 2007 and
2008 alone, the number of federal prisoners in privately run facilities in-
creased by 5.9 percent.?”

The largest company, the Corrections Corporation of America, employed
nearly 17,000 workers nationwide in 2010, not only in security, but also in
academic and vocational education, in health services and facility mainte-
nance, and in human resources, management, and administration.3® A com-
parison with other large employers in the United States suggests that the
Corrections Corporation of America is one of the hundred largest employers
in the country.?” The company is publicly traded on the New York Stock Ex-
change, and its shares have performed remarkably during the 1990s and
2000s. The value of the company’s stock has skyrocketed from its founding
in 1983, up from $50 million in 1986 when it first went public on the
NASDAQ to $53.5 billion in 1997 when it was selling on the NYSE .40

The term “prison-industrial complex” traces to this period in the 1990s
and attempts to capture the rapid expansion of the penal system and the way
in which prison construction became big business, especially in California
where it began to rival agribusiness as a dominant force in rural life.#! The
term gained wider currency with a 1998 article in The Atlantic by Eric
Schlosser, in which he described it as “a set of bureaucratic, political, and eco-
nomic interests that encourage increased spending on imprisonment, regard-
less of the actual need.” Schlosser expressly steered away from any conspiracy
theory, writing that “the prison-industrial complex is not a conspiracy, guid-
ing the nation’s criminal-justice policy behind closed doors. It is a confluence
of special interests that has given prison construction in the United States a
seemingly unstoppable momentum.”4?

Schlosser dates the origins of the complex to January 3, 1973—the date
Nelson Rockefeller, governor of New York, gave a State of the State address
demanding that all drug dealers be given a mandatory prison sentence of
life without parole. Angela Davis gives a persuasive reading of the prison-
industrial complex in her 2003 book Are Prisons Obsolete? The term “prison-
industrial complex” is somewhat controversial and has been contested by
many, especially Loic Wacquant, for containing too much of a conspiratorial
notion and for overstating the size of the effect.#® But it is nevertheless useful
because it highlights the profitability of prison building and the employ-
ment boom associated with prison guard labor. There is no question that
the prison expansion served the financial interests of large sectors of the
economy.
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Historically, then, economic incentives have played an important role dur-
ing moments of penal expansion. In arguing that there is a perceived division
between orderliness in the economic realm and state intervention in the pun-
ishment field, I am not suggesting that the penal sphere is insulated from
economics. I am emphasizing the inverse: that the free market, governed by
“natural order,” is insulated from punishment. The punishment field is then
wide open not only to government intervention, but to profit and economics
as well.

What to think of the complex link between punishment and profit, then, is
another matter. Keally McBride has a fascinating discussion of the issue of
prison labor and profit in her chapter “Hitched to the Post: Prison Labor,
Choice, and Citizenship,” in her 2007 book Punishment and Political Order.
McBride identifies there a number of intertwined dimensions to prison labor
and profit that run into each other to produce our complex contemporary re-
ality—one marked by oddly inefficient or unproductive prison labor at a time
of high unemployment. First, in the liberal imagination, labor is a distinctive
and necessary ingredient of citizenship: choosing freely and being able legally
to work is a sign of one’s capacity to self-govern and of full participation in
the political sphere. The flip side of this is that being forced to work is a form
of punishment that makes the forced laborer less fit for citizenship. Penal ser-
vitude, in this sense, has symbolized civic death, even though—or rather
because—it is conjoined with labor. At the same time, labor as a form of pun-
ishment has had, historically, both a connotation of rehabilitation and of dis-
cipline—and it has also served to defray the costs of imprisonment, to make
punishment possible. In addition, in the 1930s, when prison labor became
most productive and profitable, labor activism pushed Congress to ban the
practice, so that in our current age of foreign outsourcing, prison labor has
become essentially unprofitable.

What happens to all these connotations and practices in an era of large-
scale unemployment? “In Alabama and Arizona,” McBride writes, “wardens
have decided to pay for large boulders to be brought to prisons. Convicts
break these boulders into gravel with hammers. The gravel, of no practical
use, is deposited into pits next to the prison. The prison pays to bring in more
boulders to be smashed.”** McBride argues that prison labor today resolves
the tension between liberal ideologies of labor and the reality of contempo-
rary unemployment by creating a form of useless, inefficient, punitive work
that merely reinforces the tie between the unemployed and the incarcerated.
McBride refers to these practices as “ever more farcical performances of penal
labor.”#5 In this sense, prison labor reveals the “shifts from late industrial to
postindustrial economies.”#¢
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A host of parallel issues surrounds the private prison, prison guard labor,
and prison building. These phenomena, it seems, also reflect our postindus-
trial condition and especially the “bubble economies” that we have witnessed
over the past few decades—the “dot-com bubble” of the late 1990s and the
“real estate bubble” of the late 2000s. Prison building (a form of real estate,
after all) exploded in the 1990s, generating a remarkable outburst of expen-
ditures, jobs, and debt. It is possible to think of the growth of the prison sec-
tor as resembling, in many ways, the growth of the real estate sector: it too
was fueled by irresponsible lending or borrowing, growth to levels that ex-
ceeded future capacity, and speculative prices.*”

The Great Recession of 2008 has put severe pressure on the “prison bub-
ble”—if that is a fair term—as many states find themselves challenged to ser-
vice the debt associated with prison building or carry the expenses associated
with massive prison populations. This has been nowhere more clear than in
Arizona where, in early 2009, the state legislators began discussing the idea
of converting the entire state-run prison system into a privately run corpora-
tion to counteract the $3.3 billion revenue shortfall expected in 2009.48
Some legislators predicted that this change could save the state approxi-
mately $40 million annually, whereas others hoped that this could reduce the
budget shortfall by $100 million.# The plan to privatize the whole sector has
gone forward. During the first week of February 2010, the window opened
for private companies to submit potential bids for the privatization of nine of
the state’s ten prisons, which house a total of 40,000 inmates.5°

If this privatization moves ahead it would represent an important shift,
even though it would merely add to Arizona’s already significant reliance on
private prisons: to date, nearly 30 percent of the state’s prisoners are held
in privately run facilities.?! But other states likely would watch the Arizona
experience and consider more seriously the idea of privatizing their whole
prison sector. It is unclear what will ultimately happen with the prison sector:
whether it would ever “pop” as an economic bubble, whether it will be fully
privatized, or whether it will gradually shrink. Other trends, some unforesee-
able, may emerge that will influence the current situation—recall, for in-
stance, that mental hospitals and asylums were emptied in the 1960s and
1970s due in part to changes in federal reimbursement programs.

One final thought. With the exception of the privatization of prisons and
anarcho-capitalist writings on the criminal justice system, there is little sincere
reflection among proponents of law and economics about the potential “ef-
ficiency” gains of privatizing core criminal-justice institutions such as the
criminal courts and the police.5? There has been little serious attention paid
to privatizing domestic security forces or criminal court processes.’® This is
paradoxical from one perspective, and yet entirely consistent with some other
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paradoxes of neoliberalism. These bastions of government intervention are
not unlike those other “unaccountable institutions” like the Federal Reserve
and the IMF, which represent, as David Harvey reminds us, such “intense
state interventions and government by elites and ‘experts’ in a world where
the state is supposed not to be interventionist.”%
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“The market is the best mechanism ever invented for efficiently allocating re-
sources to maximize production . . . I also think that there is a connection be-
tween the freedom of the marketplace and freedom more generally.”! Sur-
prisingly, these are not the words of Friedrich Hayek. They are also not those
of George Stigler or Milton Friedman—though they echo closely Friedman’s
statement that “economic freedom is also an indispensable means toward the
achievement of political freedom.”? They belong instead to Barack Obama,
who at the time, in the summer of 2008—after the collapse of Bear Stearns
and of the securitized-mortgage market—was a presidential candidate seek-
ing the Democratic nomination. After the bottom would fall out of the
American banking system—after the failure of Lehman Brothers, the bailouts
of Fannie Mae, Freddie Mac, and A.I.G., and the passage of a $700 billion
TARP rescue package for the financial industry—President Obama’s Trea-
sury secretary, Timothy Geithner, would declare: “We have a financial system
that is run by private shareholders, managed by private institutions, and we’d
like to do our best to preserve that system.”? Never mind that the American
people, as a result of the first $350 billion partial nationalization of the big-
gest banks, were at that point the largest shareholders of Citigroup, with 7.8
percent of'its equity, and the largest holders of Bank of America stock, with 6
percent of its shares.*

The persistence of the rhetoric of “free markets” is remarkable. The perva-
siveness of both the faith in free markets and the use of its central dichot-
omy—free versus regulated, private versus government-controlled—is ex-
traordinary. At its heart lies a notion of natural order, of equilibrium, of what
we have come to call today “market efficiency.” This idea of a natural order in
the economic domain evolved from the second half of the eighteenth century
onward into one of the most influential rhetorical tropes that has helped
shape and fuel our vision of markets and punishment in the twenty-first cen-
tury. The notion that human interaction could spontaneously and autono-
mously achieve a stable, orderly, self-sustaining form of equilibrium in the

240
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absence of government intervention—what Frangois Quesnay and the first
school of économistes dubbed un ovdre naturel in the late 1750s—has facili-
tated a conception of the market as a self-regulating system that could only
prosper by purging itself of the prejudicial meddling of governments and pol-
itics. In the face of this new conception of an orderly market, governance
would be relegated outside that autonomous space, charged with the respon-
sibility of policing and punishing those who deviate—those who do not see
the natural laws or, in more technical jargon, who bypass the market.

It is precisely this form of rationality—this dominant mode of understand-
ing economy and society—that blinds us both to the extent of regulation and
discipline in our free markets and to the amount of liberty in earlier systems
of market organization. It is this dominant rationality that enables us to look
at a situation and see order but not the web of regulatory threads that beget
and maintain that order. This bias, this prejudice, this distortion came to us
from the Physiocrats and has weaved through liberal writings from Jeremy
Bentham to Friedrich Hayek, Milton Friedman, Richard Epstein, and Rich-
ard Posner. This rationality has enabled the growth of the penal sphere by
naturalizing and legitimating government intervention in criminal matters. It
is what both causes friction when the state announces a plan to regulate the
economy, and greases the wheels when the state declares a new penal statute
or law-enforcement initiative.

The appeal of liberty is indeed a powerful force—especially when it is tied,
as it has been since the Physiocrats, to the notion of orderliness. The idea of
natural order is itself seductive. As David Harvey suggests, “Concepts of dig-
nity and individual freedom are powerful and appealing in their own right.
Such ideals empowered the dissident movements in eastern Europe and the
Soviet Union before the end of the Cold War as well as the students in
Tiananmen Square.”® They are precisely what made the Physiocrats sound so
revolutionary in their day. It is what gave them so much momentum and in-
fluence. And it is what propelled their rationality—that paradoxical alchemy
of market liberalism and legal despotism—into the twenty-first century.

In truth, however, the “liberalization” of markets and “privatization” of
industries during portions of the nineteenth and twentieth centuries merely
substituted one set of regulations, often governmental forms of rule-making,
with other regulatory systems that merely favored a different set of actors.
There is, to be sure, a sensation of liberation that accompanies the “liberaliza-
tion” of markets. But it is illusory and serves as a cover that simply renders
distributional outcomes more natural. It appears to take the government out
of the mix and thereby gives the impression that the outcomes are now based
entirely on merit or talent. All the while, the state actually facilitates and
makes possible the new order.
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The notion of liberty associated with contemporary free markets is a his-
torical artifact, the product of a shift that occurred in the eighteenth cen-
tury—a shift from an idea of liberty as imposing obligations on the state to
ensure bon marché or plentiful subsistence markets at low prices, to the more
modern idea of liberty from governmental interference in all economic mat-
ters. Both of these conceptions of liberty—but for our purposes more impor-
tantly the modern idea of liberty—are fundamentally misleading. Modern
American economic organization is a system as fully regulated as any previous
economic order and it must be evaluated—like any of'its variations or alterna-
tives, whether more libertarian or collectivist—on distributional grounds, not
on the basis of an illusory metric of liberty.

It is time, well past time, to sever our contemporary assessment of eco-
nomic organization from the rhetoric of the free market, natural order, and
market efficiency. It is time to pull them apart: to purge economic and social
analysis of the myth of natural order and the misleading language of liberty. It
is time to dispense entirely with terms like “natural order,
equilibrium,” “free markets,” “liberté de commerce”—terms that do no
more than obfuscate the real work that needs to be done.

At the end of the day, the notion of a “free market” is a fiction. There
simply is no such thing as a nonregulated market—a market that operates

»” «

spontancous

without legal, social, and professional regulation. Those forms of regula-
tion—including the criminal sanction—are precisely what distributes wealth
and resources, what makes it possible for the Chicago Board of Trade to ex-
clude nonmembers from the trading floor, for the Big Four accounting firms
to effectively control accounting standards, and for large commercial banks
to essentially coordinate lending practices. All these practices are regulated.
The question is thus not whether to regulate. Instead the only question is how
the existing and prospective kinds of regulation distribute wealth. That is the
only important question and it is, tragically, masked by our faith in natural or-
der and efficient markets.

A prolegomenon: that is how I introduced this book and it is also how I
shall close. The task ahead is to get beyond those timeworn categories of nat-
ural order and police, of free markets and excessive regulation, of sécurité and
discipline. We must not merely identify these tropes and locate them within
governance, but instead shed them completely. We must do the work that
needs to be done—assessing the distributional consequences of different pos-
sible forms of social and market organization—without them. This is only a
first step. But it is a necessary first step. It will not be possible to break the
hold of our excessively punitive carceral state unless we first free ourselves
from the very language of “free” markets.
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and was there from approximately October 18 to early December 1766 (see
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writings on punishment. Beccaria in fact was so afraid of being exiled or pun-
ished for writing Des delliti that according to Stendhal in 1816 he was trauma-
tized (see Stendhal 1919, 1:119-120).

Schumpeter 1968, 179-180.

Posner 1985, 1193.

Becker 1968, 209.

Beccaria 1995, 8.

Ibid., 10 (chapter 2); Beccaria 1995, 21 (chapter 6).

Scelestus is a Latin adjective derived from the noun scelus or “evil deed,” and
means wicked, villainous, or evil-doing. Homo scelestus is the criminal man.
Beccaria 1995, 21.

Ibid., 63, 95.

Ibid., 11 (chapter 2).

Ibid., 31.
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Ibid., 64.

Ibid., 157.

It is important to recognize, though, that the relationship between Beccaria’s
utilitarian theory and the retributive elements in his work is a source of continu-
ing debate and it would be wrong to label him as a pure utilitarian (see, e.g.,
Young 1983).

Venturi 1971, 100; Pautrat 2001, 186.

Bellamy 1995, xiv.

Beccaria 1995, 7.

Bellamy 1995, xix.

Beccaria 1995, 141.

Ibid.

For instance, as of June 2008, the Bibliothéque Nationale de France had a few
volumes of the most recent complete edition of Beccaria’s writings in Italian,
but not the volumes that contain his lectures in public economy or his other
economic writings.

The most authoritative account of Du Pont’s life is M. G. Schelle’s Du Pont de
Nemours et PEcole physiocratique (Paris: Librairie Guillaumin, 1888). He was
born in Paris on December 18, 1739, and at the young age of twenty-four pub-
lished his Reflections on the Wealth of the State (1763), which draws Quesnay’s
and Mirabeau’s attention and admiration and begins their collaboration. He
published Physiocratie in 1767—the collection of Quesnay essays that gave birth
to the name Physiocrats—and De I’Origine et Progres d’une Science nouvelle in
1768. He became the editor of Ephémérides du citoyen from 1767 to 1772 (66
volumes). Du Pont was called to Paris and became secretary to Turgot in 1774
under the general controller’s administration. He became Turgot’s right-hand
man throughout the administration until Turgot resigned. After that, he contin-
ued to work for the government; he was chosen as deputy for the Third Estate
and was known to have opposed the Jacobins. He was imprisoned in La Force
with his son. In 1800, at age 55, he moved to the United States. Still in 1803,
many years after the death of Quesnay and Turgot, Du Pont self-identified as a
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disciple of Quesnay and Turgot. In a letter written from Paris to Thomas Jeffer-
son, then president of the United States, dated 8 Messidor II (June 27, 1803),
amid lengthy correspondence with Jefferson, Du Pont referred to these thinkers
as “mes illustres maitres Quesnay et Turgot” and discussed the possibility of
returning to the United States to share “les lecons de mes illustres maitres
Quesnay et Turgot” (Du Pont to Jefferson, June 27, 1803, in Chinard 1931,
77).

See Vaugelade 2001, 161-163 (Mme. Geoffrin had at her salon Galiani, who
was the arch-opponent of the Physiocrats; and Mme. Necker was antiroyalist. As
a result, the circles would likely not have included Physiocrats).

See ibid., 163-167. Quesnay apparently attended the salon of Madame Suard
(Vaugelade 2001, 163).

In aletter dated March 17, 1769, the Chevalier de Sainte Croix (secretary at the
French embassy at Turin and one of the people behind the Ephémérides du
citoyen, the journal of the Physiocrats) introduced himself to Beccaria and dis-
cussed having read his inaugural lecture. He then proposed translating it into
French. (See Sainte Croix to Beccaria, March 17, 1769, in Beccaria 1910, 163.)

In a letter dated April 8, 1770, Du Pont seemed to initiate contact and to have
never previously met, spoken, or corresponded with Beccaria. “Il y a longtemps
que j’ambitionne ’honneur d’enter en correspondance avec vous” (I have as-
pired, for a long time, to correspond with you), Du Pont writes in the opening
sentence of his letter to Beccaria (Beccaria 1910, 175). Du Pont continues: “Il
serait trés doux pour moi de m’instruire par vos conseils, par vos observations,
par les objections méme que vous pourriez faire contre la maniére dont les philo-
sophes frangais qu’on nomme économistes envisagent la science dont vous avez
Phonneur précieux d’étre le premier professeur établi par les rois” (I would be
honored to learn from your counsel, observations, and even criticisms of the
way that the French philosophers who are called economists envisage the very sci-
ence that you have had the precious honor of being appointed to the first
chaired professorship established by a king; 175). Du Pont encloses with his
letter a copy of his journal, Les Ephémérides du citoyen, and sent under sepa-
rate cover a copy of his collected edition, Physiocratie, which he described as
“un recueil que j’ai publié des principaux ouvrages de Mr. Quesnay, auquel
nous devons les grandes découvertes qui ont donné a la science de I’économie
politique cette précision sévere qui la rend calculable jusque dans ses moindres
résultats” (a collection in which I published the principal works of Mr. Quesnay,
to whom we owe the great inventions that have given to the science of political
economy that very precision that renders it calculable in every minute detail;
176-177).

This is apparent from letters by both Du Pont and de Sainte Croix. De Sainte
Croix wrote to Beccaria: “La société de nos économistes frangais semble m’avoir
choisi pour son correspondant aupres de vous” (De Sainte Croix to Beccaria,
June 22,1769, in ibid., 165).

Beccaria and Adam Smith were not in Paris during the same months in 1766.
Smith was in Paris from about November,/December 1765 to October 1766
(see Groenewegen 1968, 272). Beccaria was in Paris from October 1766 to



256 Notes to Pages 60-65

49.

50.
51.

52.
53.
54.

55.
56.
57.
58.
59.
60.

61.

62.

N OOl N

December 1766. The same goes for Turgot. Turgot was in Paris from July to
September 1766 (Groenewegen 1968, 272) and thus would not have met
Beccaria in person. But it seems from earlier that Turgot would have heard
about Beccaria’s book at d’Alembert’s. Turgot was a member of the circle of
philosophes, and also wrote entries for the Encyclopédie. In terms of other econo-
mists, Condorcet and Beccaria only began corresponding in 1771. Beccaria had
sent Condorcet his book Ricerche intorno alla natura dello stile, and Condorcet
replied with comments on it (Condorcet to Beccaria, early 1771, in Beccaria
1910, 178-180).
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treatment of money in the republic of Milan. Entitled “On the Disorders and
the Remedies Regarding Money in the State of Milan in the Year 1762,” the
manuscript advocated a universal centralized tariftf for money as a way to ad-
dress the chaotic relations of currencies in existence at the time. The essay has
not yet been translated into English, but was translated into French in 2001 un-
der the title Du désordre et des remédes des monnaies dans UEtar de Milan en Pan
MDCCLXII (see Beccaria 2001, 153-177).
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. These memoranda make up a full volume (along with his correspondence) in

the two-volume Italian-language complete works edited by Sergio Romagnoli
in 1958 (Beccaria 1958; see also Groenewegen 2002, 19); and a full two vol-
umes of the seven-volume Edizione Nazionale delle Opere di Cesare Beccarvia,
edited by Luigi Firpo and published from 1984 to 1990 (Beccaria 1984-1990).
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lation distorts the meaning.
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3. The Birth of Natural Order

Quesnay 2005, 1010 (“Les loix constitutive des sociétés sont les loix de ordre
naturel /physique le plus avantageux au genre humain.” In the Ephémérides, the
word “naturel” replaced “physique,” which had appeared in the original, hand-
written manuscript; see Quesnay 2005, 1010 n. 13. This is the first sentence of
the Préliminaire of the original handwritten draft, the only section of the essay
written entirely by Quesnay, and it was moved for publication to form chapter 8
of the essay by Du Pont de Nemours (see Quesnay 2005, 1006).

. Le Mercier 2001, 11.

. Quesnay 2005, 571.

. See, e.g., Kaplan 1974, 182: “Stripped of its most excessive tendencies (includ-
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ing Lemercier de la Riviere’s ‘legal despotism’. . .), physiocracy was compatible
with royal scruples.” To a certain extent, this is true of Michel Foucault as well.
See Foucault 2004a, 289-290.

. Smith 1976, 38 (book 4, chap. 9) (emphasis added).
. Oncken writes, “Dugald Stewart said that he learned from Adam Smith himself

that Smith wanted to dedicate The Wealth of Nations to Quesnay, and that
he had been prevented from doing so only by Quesnay’s earlier death.” See
Oncken 1965, xiv (“Dugald Stewart dit qu’Adam Smith, ainsi qu’il I’a appris de
sa propre bouche, a voulu dédier a Quesnay son ouvrage Wealth of nations,
et quil n’a été empéché de le faire que par la mort de Quesnay survenue
auparavant”). According to the editors of Smith’s correspondence, “[Quesnay ]
gave a copy of the latter [ Physiocratie, 2 vols. 1767] to Smith (Bonar 153), and
Smith would have returned the compliment by dedicating WN to Quesnay had
he lived until 1776. Dugald Stewart had this story from Smith himself: see his
‘Account of the Life and Writings of Adam Smith,” Works of Smith (1811-12), v.
470” (Smith 1987, 114 n. 1 on Quesnay).

. It is essentially for this reason that the Physiocrats never attracted a significant

following and are essentially forgotten today—because of their emphasis on ag-
riculture and their failure to predict the Industrial Revolution. This was true as
carly as the mid-nineteenth century. See Du Puynode 1868, 8; Musart 1921,
16.

. Smith 1976, 38 (book 4, chap. 9).
. This is not to suggest that Smith and Turgot were not also on friendly relations.

Turgot would have been in Paris from July to September 1766 (Groenewegen
1968, 272), and he overlapped with Smith in Paris during those three months.
Smith wrote to Hume from Paris on July 6, 1766, during the dispute between
Hume and Rousseau, and it is revealing that Turgot is his main discussion part-
ner. See Smith 1987, 113. Morellet writes in his Mémoires (1967, 1:244):
“J’avais connu Smith dans un voyage qu’il avait fait en France, vers 1762;
il parlait fort mal notre langue . . . M. Turgot, qui aimait ainsi que moi la
métaphysique, estimait beaucoup son talent. Nous le vimes plusieurs fois; il fut
présenté chez Helvetius: nous parlimes théorie commerciale, banques, crédit
public, et de plusieurs points du grand ouvrage qu’il méditait. Il me fit présent
d’un fort joli portefeuille anglais de poche, qui était a son usage, et dont je me
suis servi vingt ans.” Morellet started to translate Wealth of Nations, but another
abbé, Blavet, beat him to it, so he stopped (Morellet 1967, 1:244).

Turgot, who was famous for implementing free commerce in grain as finance
minister for Louis XVI, created careful professional distance from the Physio-
crats, and castigated the Physiocrats for taking credit for the argument of /zberté
de commerce when in fact it had been proposed much earlier. See Turgot 1844,
1:163.

Groenewegen 1968, 271. “The Turgot myth” is how Edwin Cannan referred
to this in 1896 (Cannan 1896, xxiv). Turgot wrote his Reflectionsin 1766, the
year that Smith was in Paris, and it “began to appear serially in the Ephémérides
du citoyen the last two months, in numbers 11 and 12, of 1769; and the first
month, number 1, of 1770” (Lundberg 1964, 4). In 1793, out of nowhere,
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there appeared in London the first known translation in English, but without an
author (4). The rumor developed that Smith may have been the anonymous
translator—or that Turgot’s book heavily influenced Smith. Lundberg writes
that the rumor was respectably laid to sleep “for more than half a century,” but
argued that “the Smith-Turgot myth is no myth, after all” (8).

“The first anonymous translator of Turgot’s Réflexions into English had of ne-
cessity to be Adam Smith, in order that Adam Smith might make use of the
many phrases he acquired in translating it, when he came to the writing of his
master-work” (Lundberg 1964, 74).

Rothschild 1992, 1199. Rothschild seems to want to use Turgot to moderate
Smith—but in the process, shows the strong influence of Turgot and Condorcet
on Smith. “Turgot and Condorcet show that commitment to free commerce in
corn is consistent with support for government intervention in other markets,”
Rothschild observes (1197). Rothschild then traces numerous parallels in the
expressions and writings of Turgot, Condorcet, and Smith (1199). Rothschild
writes: “It is unlikely that Smith read either Turgot’s Lezzers[1770] or Condor-
cet’s Reflections, neither of which was widely known in his lifetime. . . . But
Smith . . . described Turgot as ‘a person whom I remember with so much vener-
ation,” and wrote of the Reform Edicts [of 1774] that they ‘did so much honour
to their Author . . . and would have proved so beneficial to his country’”
(1205).

Campbell and Skinner have suggested that Smith may have derived some of his
later ideas on the market from the Physiocrats’ systematization of economics.
“There is, for example, [in the Lectures on Jurisprudence] no clear distinction
between factors of production and categories of return, not to mention the
macro-economic analysis of the second book of WN with its model of the ‘cir-
cular flow” and discussion of capital accumulation. While the distinction be-
tween rent, wages, and profits may have come from James Oswald, or emerged
as the natural consequence of Smith’s own reflection on his lectures, the macro-
economic model which finally appeared in the WN may well have owed some-
thing, either directly or indirectly, to Smith’s contact with the Physiocrats” (the
editors’ introduction to the Campbell and Skinner edition of the Wealth of
Nations, 22). Groenewegen also traces Quesnay’s influence on Smith to his
demonstration of a unified economic model. “Quesnay’s Tablean Economique
showed the interconnection between the production, the circulation and the
distribution of wealth and the role of three economic classes of society in this
process. . . . Above all, this economic model clearly demonstrated the essential
unity of economic phenomena, the aspect taken over, and generalised, by Adam
Smith” (Groenewegen 2002, 66). And Jean Cartelier writes: “Smith derives
the whole terminology productive-unproductive, capital as advances, etc., from
Quesnay. More significantly, he borrows Quesnay’s definition of production in
terms of value (no trace of such a view is to be found in his writings before his
trip on the Continent), but adopts a different presentation, opposing produc-
tive to unproductive labour” (Cartelier 2003).

Cannan 1976, xxxv (“There are some very obvious additions, the most promi-
nent being the account of the French physiocratic or agricultural system which
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occupies the last chapter of Book IV”). See also Turgot 1971, xiii, where the
translator’s introduction notes: “The contribution of Physiocracy to the pro-
duction of the Wealth of Nations was even greater in two other ways,—in raising
questions in Adam Smith’s mind, which left to himself he would never have put,
and in providing him with a phraseology which of himself he would never have
hit upon.”

Cannan 1976, XxXv—Xxxvi.

Ibid.

Oncken 1965, xiv; Smith 1987 114 (n. 1 on Quesnay).

Du Pont de Nemours reportedly told J. B. Say that he often encountered Smith
in the meetings of the economists (Oncken 1965, xiii). Du Pont de Nemours
writes of Smith, “Smith en liberté, Smith dans sa chambre ou dans celle d’un
ami, comme je I’ai vu quand nous étions condisciples chez M. Quesnay, se serait
bien gardé de le nier” (Du Pont de Nemours 1844, 69). According to Oncken,
during his stay in Paris, Smith had close relations with Quesnay and his disciples,
and especially with Turgot, whom David Hume had referred to him (Oncken
1965, xiii). Morellet and Turgot saw him many times in France during that pe-
riod (Oncken 1965, xiii).

Although little is known of Frangois Quesnay’s early life, it is clear that he was an
autodidact. Born in a small town in France to a father variously reported to be a
physician, lawyer, or small farmer, Quesnay is reported to have been illiterate
until the age of eleven. After having acquired a mostly self-taught classical edu-
cation, he left his village for Paris to study medicine. There he became successful
and was eventually appointed physician to Mme. de Pompadour and lived at
Versailles.

According to Smith’s correspondence with Thomas Miller, the rector of Glas-
gow University, Adam Smith and the Duke of Buccleugh seem to have first ar-
rived in Paris on February 13, 1764, after Smith resigned his professorship in
moral philosophy at Glasgow (Smith 1987, 100-101). Smith spent much of the
first year traveling in France with the duke. Smith wrote letters from Toulouse in
July 1764 (101), and from his correspondence was still in Toulouse on October
21, 1764, and November 4, 1764 (102, 103). In fact, Smith seems to have still
been in Toulouse a year later in August and September 1765 (105, 107), and
expected to be in Paris during early November 1765 (105). He wrote from the
Hotel du Parc Royale, Paris, on March 13,1766 (112), and his last known letter
from Paris is from October 1766 (121). By the winter of 1766-1767, Smith was
back in London. The correspondence suggests, then, that Smith was in Paris
from about November 1765 to October 1766—or about eleven months. This is
consistent with the best contemporary evidence. Groenewegen writes: “Adam
Smith, on the evidence of both Stewart and Rae, was in Paris from Decem-
ber 1765 to October 1766, a period of about ten months” (Groenewegen
1968, 272).

Smith 1987, 119-120 (letter dated Oct. 15, 1766, from Paris). “Dr. Gem” was
the physician to the British embassy in Paris, a friend of d’Holbach, and later in-
timate friends with Franklin and Jefferson. In his writings, Smith used a variety
of fanciful spellings for “Quesnay.”
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Ibid., 114.

Ibid., 114-115 (letter dated Aug. 26, 1766).

Ibid., 120 (same letter dated Oct. 15, 1766, from Paris).

Ibid., 102 (letter to David Hume dated July 5, 1764).

Ibid., 102 n. 6 (editor’s note). At the time, Smith complained that Buccleugh
was “acquainted with no French man whatever” and therefore was not socializ-
ing (Smith 1987, 102). From his correspondence, Smith was still in Toulouse
on October 21, 1764, and November 4, 1764 (102, 103). According to
Smith’s letter to David Hume on October 21, the Duke of Buccleugh was be-
coming more social: “He begins now to familiarize himself to French company
and I flatter myself I shall spend the rest of the Time we are to live together, not
only in Peace and contentment but in gayety and amusement” (103). That must
not have helped with the writing. Smith seems to have still been in Toulouse in
August and September 1765 (105, 107). By August 1765, Hume had been re-
placed as secretary to the British embassy (105). Smith expected to be in Paris
early November 1765 (105).

Quesnay’s first published contribution to the field of political economy was his
1756 encyclopedia entry on farmers in the French Encyclopédie (6:528-540; in
the same volume, Quesnay also published an entry on “Evidence”; see Oncken
1965, 157 n. 1). It is not clear what led to the invitation to contribute in the
field of economics—Quesnay was essentially unpublished in that field at the
time, though Du Pont de Nemours claims he had been working on these issues
for several years before this entry (148). It is especially remarkable because Jean-
Jacques Rousseau had written the entry “Economie (morale et politique)” the
preceding year in volume 5 (1755) and thus seemed responsible for that field
(159 n. 1). In his first entry, Quesnay expounds on his signature theory—
namely, the idea that agriculture is the unique source of societal wealth: that
farmers, not merchants, artisans, or other value-added workers, are the ones
who produce wealth in a nation.

Smith 1976, 2:194-195.

Ibid.

Quesnay 1965, 241.

Ibid.

Meek 1962, 267; Quesnay 2005, 568-569.

There was also an important dimension of demographic growth. Promoting the
rich farmers was essential to increasing the overall population of France. See
Quesnay 2005, 154.

Quesnay 1965, 228.

Quesnay 2005, 174; 1965, 208.

Quoted in Oncken 1965, 150-151.

Tocqueville 1988, 249. The Physiocrats also sounded revolutionary because
they opposed the corvée as early as the 1760s, notably in Mirabeau’s attack in
his “Essai sur la voirie, les corvées et les ponts et chausses.” And there were im-
portant connections, later, between the Physiocrats and the Revolution—most
notably, the Marquis de Mirabeau’s own son, the Comte de Mirabeau, was both
an important revolutionary figure and eventually embraced Physiocratic princi-
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ples. In fact, in about 1788, the younger Mirabeau would publish a substantial
economic text in four volumes called De o Monarchic prussienne sous Frédérvic
le Grand—dedicated to his father in recognition of all the trouble he had
caused him—filled with statistics and political economy, and sounding surpris-
ingly Physiocratic.

Smith 1976, 2:184 n. 1.

Marx 1974, 399.

Meek 1962, 266. The “exhaustive study” refers to Theories of Surplus Value,
(London, 1951), 67-69; the “new Tablean” is discussed in Correspondence of
Marx and Engels (London, 1936), 153-156.

Fox-Genovese suggests that Weulersse’s work “needs significant revision”
(1976, 17). She notes in the margin that “Weulersse exaggerates the interest
group approach at the expense of larger intellectual and ideological interpreta-
tions, in a manner reminiscent of Charles Beard’s work on the American Consti-
tution” (17 n. 7).

Dumont 1977a, 5.

The idea, very simply, is that in traditional societies—which Dumont defines as
premodern “higher civilizations”—relations between men “are more impor-
tant, more highly valued” than relations between men and things; and that this
privileging is reversed in modern societies “in which relations between men are
subordinated to relations between men and things” (Dumont 1977a:5).
Fox-Genovese 1976, 9.

There are several iterations of the Tablean, and no one definitive version, for
Quesnay formulated several noticeably different versions of it during his life.
The more original editions, which seem to be the more explicit and complete
versions, were never publicly published during Quesnay’s lifetime and were not
rediscovered until after the definitive edition of Quesnay’s work, edited by
Auguste Oncken, was published in the late nineteenth century. For versions of
the earlier editions, see Kuczynski and Meek 1972.

Schumpeter 1968, 242.

For more on la classe des propriétaires, see Meek 1962, 20.

Cf. Schumpeter 1968, 239-240; Fox-Genovese 1976, 274.

Fox-Genovese 1976, 267-268. See also Bourthoumieux 1935, 8 nn.2 and 3
(quoting Mably, Du commerce des grains).

Bourthoumieux 1935, vii.

Ibid., iv.

Ibid.

Quesnay 1965, 320 (4th observation).

Quesnay 1965, 321 n. 1.

See, e.g., Quesnay 2005, 1018-1019; ibid., 321 n. 1.

Turgot 1971, 111. Du Pont was a secretary for Turgot for many years and had a
strong and long relationship with him. Turgot published in the Ephémérides be-
cause of Du Pont. Du Pont de Nemours, the editor of the Ephémérides du
citoyen, which was the journal of the Physiocratic party, convinced Turgot to let
him publish his Reflections in that journal, where they appeared in the Novem-
ber and December 1969 and January 1770 issues (Turgot 1971, viii). There is
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considerable back and forth between Turgot and Du Pont de Nemours about
minor changes that the editor introduced to the text—and that Turgot was ex-
tremely unhappy about.

See Turgot 1844, 1:163.

Turgot’s acquaintance and friend David Hume would take a similar view in a
letter addressed to Morellet dated July 10, 1769—though he oddly associated
Turgot with the economists. Hume wrote, “I hope in your work you will bat-
ter them [your economists], crush them, pound them, reduce them to dust
and ashes! The fact is they are the most fanciful and arrogant set of men to be
found nowadays, since the destruction of the Sorbonne. . . . I ask myself with
amazement what can have induced our friend M. Turgot to join them
(Sassocier a enx).” (Turgot 1971, 112; see also Smith 1987, 114-115 n. 1).
For the date of Turgot’s writing of Reflections on the Formation and the Distri-
bution of Riches, see Lundberg 1964, 4 (“Reflections composed in 1766 and be-
gan to appear serially in the Ephémérides du citoyen the last two months, in num-
bers 11 and 12, of 1769; and the first month, number 1, of 1770”). Turgot
developed a friendship and correspondence with David Hume, who was secre-
tary to the English embassy in Paris from 1763 to 1766 (Turgot 1971, vi). And
the Lettres are in Schelle 1913-1923, 3:265-354.

Rothschild 1992, 1198; quoting Schelle, Euvres de Turgot, 3:326.

Turgot 1971, 108.

Meyssonnier 1989, 36; see also Morrissey 2010, 57-62; Groenewegen 2002,
62.

This work was published in Paris in 1767 by Merlin; see generally Weulersse
1910b, 1:128.

De Loménie 1879, 2:175: “Ils se qualifiaient ainsi, en réunissant les deux mots
grecs qui signifient: Pun nature, et Pautre pouvoir, parce qu’ils prétendaient
avoir découvert le syst¢eme de gouvernement et d’administration le plus con-
forme aux lois de la nature.”

Referred to in a number of places, ¢.g., Dubreuil 1908, 72.

Fox-Genovese notes that “Quesnay’s commitment to free trade has frequently
been traced to his medical practice, in which he preferred letting nature take
its course to the problematical intervention of ignorant practitioners” (Fox-
Genovese 1976, 94). There are, of course, different views on the influence of
Quesnay’s medical theories on his economics. Some commentators, for exam-
ple, have focused on the notion of circulation (Meek 1962, 269). Yet others
have argued that there is little or no relationship between his medical and eco-
nomic writings (Steiner 1998, 30).

The motto implies that justice, order, and right laws come from nature, whereas
caprice, control, and coercion come from man.

Quesnay 2005, 570.

4. The Rise of Legal Despotism

1.
2.

De Loménie 1879, 2:273 (quoting J.-J. Roussean, ses amis et ses ennemis, vol. 2).
Dubreuil 1908, 43; Weulersse 1910, 1:137 and 141. After Diderot read Mer-
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cier’s book for the censure, he recommended Mercier to Catherine II. He was,
in that early phase, a great admirer of Mercier (see Meek 1962, 33). In 1767 he
wrote in a letter to the sculptor, Falconet, who was then at the court in Russia:
“Lorsque Iimpératrice aura cet homme-la, de quoi lui serviraient les Quesnay,
les Mirabeau, les de Voltaire, les d’Alembert, les Diderot? A rien, mon ami, a
rien. C’est celui-l1a, qui a découvert le secret, le véritable secret, le secret éternel
et immuable de la sécurité, de la durée et du bonheur des empires. C’est celui-la,
qui la consolera de la perte de Montesquicu!” (Weulersse 1910b, 1:141; also
quoted in Dubreuil 1908, 43—44).

. Mercier wrote, “Elle ne m’avait appelé a sa Cour que dans I’espoir de me faire

servir a organiser, a consolider, le despotisme arbitraire des maitres de cet em-
pire” (May 1975, 82).

. Quoted in Morley 1873, vol. 2, p. 153, note 1.
. De Loménie 1879, 2:336 (quoting from J.-J. Rousseaun, ses amis et ses ennemis,

2:364).

. Quesnay 2005, 1017.

. Ibid.

. Ibid. (“des voleurs et des méchans”).
. Weulersse 1910b, 1:127.

10.
. Ibid., 46.
12.
13.
14.
15.

Dubreuil 1908, 41-42.

See Fox-Genovese 1976, 14.

Dubreuil 1908, 9.

Ibid., 62.

Maximes du Gouvernement économique d’un royaume agricole, in Du Pont’s
Physiocratie in 1767.

Dubreuil 1908, 64-65 (quoting Mercier, chap. 19, p. 142).

Ibid., 66.

See Quesnay 2005, 1006.

The original manuscript is the text reproduced in Quesnay 2005, 1010-1032.
It was the manuscript that was found in the archives of Du Pont de Nemours
(which are conserved at the Historical Mills Library at the Hagley Museum).
The editors do not indicate a date associated with the manuscript. A revised
version of the text was published in the journal of the abbé Badeau, the
Ephémérides du citoyen, from March to June 1767 (Quesnay 2005, 1006). Du
Pont made edits to the manuscript that clearly reflect an attempt to pass censor-
ship—replacing, for instance, “le monarque et la nation” with “le maitre et les
sujets” (Quesnay 2005, 1011 n. 14).

Quesnay 2005, 1017.

Ibid., 1016-1017.

Dubreuil 1908, 45.

Smith 1976, book 5, chap. 2.

Le Mercier de La Riviere, 2001, 91.

Ibid., 49.

Ibid., 115.

Ibid., 112.
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Ibid.

Ibid., 116.

Ibid., 152.

Ibid., 176.

See Cayla 2000.

Le Mercier de La Riviere, 2001, 86-90.

Weulersse 2003, 2:31.

Weulersse 1910b, 1:100.

May 1975, 16-17.

Weulersse 1910b, 1:101-102; May 1932, 13; Fox-Genovese 1976, 46. On his
November 1765 review, sce Weulersse 1910b, 1:103 n. 4.

Although his time in Martinique would precede his 1767 text embracing legal
despotism, Mercier had been fully converted to Physiocracy before his depar-
ture for Martinique. The exact chronology of Mercier’s first encounter with
Physiocracy is somewhat unclear. According to Weulersse, Mercier first be-
friended the circle of écomomistesin 1762 or 1763 (Weulersse 1910b, 1:103 and
n. 4). But that claim must be wrong since Quesnay was the link between
Mercier and Madame de Pompadour. Another historian, Louis-Philippe May,
seems to have a clearer view of the situation. According to May, Mercier had
been at Versailles from 1756 to 1759, where he played an important mediating
role between the court and the Parlement de Paris (May 1932, 4). It is at that
time that he would have encountered and befriended Quesnay. May wrote that
“before his departure for America, he was already the friend that Quesnay ‘held
in highest esteem . . . and regarded as the man of greatest genius,’ that Quesnay
believed to be ‘the only man fit for running the treasury’” (May 1975, 20-21).
Du Pont de Nemours similarly suggested that Mercier had been converted to
the doctrines of Quesnay before being appointed for the first time as intendant
to Martinique (De Loménie 1879, 2:211). In fact, according to Louis-Philippe
May, Quesnay was the one who recommended Mercier to Madame de Pom-
padour for the post in Martinique—and Pompadour had him appointed on
Quesnay’s word (May 1932, 4). What is certain, in any event, is that Mercier
was fully converted to Physiocracy by the time of his return to Paris; that is, be-
fore his second departure to Martinique in July 1763.

May 1932, 16.

Ibid.

Durand-Molard 1807, 2:235.

Ibid., 236.

Ibid., 260.

Ibid., 262.

Ibid., 263.

Ibid., 265.

Ibid., 279-280.

Ibid., 281.

Ibid., 289-292.

Ibid., 289-290.
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51. Le Mercier de La Rivi¢re himself owned black slaves and Mercier “apparently
never adhered to the societies of philantropes though he did affirm on occasion
his aversion to slavery.” May 1975, 53.

52. Elisabeth 2003, 53, 52.

53. Quoted in ibid., 55.

54. Ibid., 74.

55. Ibid., 79.

56. May 1975, 53-54 n. 1.

57. See generally Dubreuil 1908, 28-29.

58. Le Mercier de La Riviere 2001, 129.

59. Ibid., 28-29.

60. Ibid., 29.

61. See Dubreuil 1908, 26.

5. Bentham’s Strange Alchemy

1. See Foucault 1979, 209 (describing the two images of discipline, the
“discipline-blocade” and the “panopticon”).

. Bentham 1995, 45.

. Foucault 1979, 218.

. Bentham 1995, 45.

. Smith 2008, 101.

. Ibid., 101-102.

. Marx 1976, vol. 1, chap. 24, sec. 5.

. Bentham 1952, vol. 1: The Philosophy of Economic Science, sec. 28, p. 118.

. Harrison 1988, xiv.

10. Quoted in Hart 1982, 41.

11. Beccaria 1995:63.

12. Ibid., 53.

13. Bentham 1952, 1:12.

14. Ibid., 14. On Werner Stark and his editorial role regarding Bentham’s economic

writings, see Schofield 2009.

15. Bentham 1952, 1:14.

16. Ibid., 223.

17. Ibid., 224.

18. Ibid.

19. Viner 1927, 198-199; sce also 199-200.

20. Brebner 1948b, 61; see also Holmes 1976, 673.

21. Robbins 1953, 47.

22. Ibid., 48.

23. Ibid., 56.

24. Stigler 1965, 1.

25. Ibid., 2-3.

26. Ibid., 3—4.

27. Stigler 1976, xi—xii.
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Smith 1976, 1:2.

Smith 1937, 2:171.

Robbins 1953, 37; see also Holmes 1976, 680; discussed in Paul 1980, para. 3.
See Viner 1927; Holmes 1976, 674.

Viner 1927, 215.

Holmes 1976, 674.

Rothschild and Sen 2006, 363; see also “Smith did not particularly esteem the
invisible hand and thought of it as an ironic but useful joke” (Rothschild 1994,
319).

Smith 1976, 2:171.

Rothschild and Sen 2006, 363.

Rothschild 1994, 319.

Williamson 1994, 323.

Grampp 2000.

Bentham 1843, 2:501.

Viner 1949, 369 and 371 (Bentham’s economics “does not have in it, explicitly
or implicitly, any trace of a doctrine of natural harmony of interests”).

Bentham 1952, 1:229.

Ibid.

Ibid., 231.

Ibid.

Ibid., 237.

Ibid., 248.

Bentham 1952, 3:333-334.

Ibid., 337.

Ibid., 233-235.

Ibid., 236.

Ibid., 246-248.

For an excellent treatment of Bentham’s conception of the science of legislation,
see Lieberman 1989, 219-256.

On Halévy, see Brebner 1948a.

Myrdal 1957, 139; see also Myrdal 1990, 48—49. A fuller exploration of this is-
sue would also require delving more deeply into Bentham’s Deontology, where
he discussed a harmony of interests between duty and self-interest. For a critical
discussion of Myrdal on Jeremy Bentham, see Hume 1969.

Myrdal 1957, 136.

For literature reviews of the widely varying readings of Bentham, see Crimmins
1996; Paul 1980; Holmes 1976.

Himmelfarb 1969, 190.

Keynes 1926; Fay 1920, 48.

See Crimmins 1996, 754-755; 766-774.

Robbins 1953, 43.

Stone 1965, 119.

Paul 1980, para. 15.

Ibid.

Ibid.
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Holmes 1976, 677.

Rowley 1998, 476.

Brebner 1948b, 59-60.

Ibid., 61. Albert Venn Dicey was a leading British constitutional scholar of his
time, professor at Oxford, and author of influential lectures delivered at Har-
vard in 1898 and published in 1905 as Lectures on the Relation between Law and
Public Opinion in England duving the Nineteentl Century.

To varying degrees, naturally. For more extreme positions see, e.g., Roberts
1960; Hume 1967; Holmes 1976; Hume 1981. For a less extreme position,
see, e.g., Sigot 1993.

Parris 1960, 19.

Hart 1965.

Bentham, Defence of a Maxim (1801), in The Works of Jeremy Bentham,
ed. J. Bowring (Edinburgh, 1838-1843), 3:257-258; cited in Holmes 1976,
677.

Crimmins 1996, 753-754. Christian Laval titles his 1994 study of Bentham in
this vein: The Power of Fictions.

Viner 1949, 362.

Paul 1980, para. 27.

Dicey 1905, 146, 307.

MacDonagh 1958, 65.

See, e.g., Cunningham 1917; Knowles 1921; Fay 1928; Lipson 1944; discussed
in Paul 1980, n.21.

Dicey 1905, 146.

See, e.g., Cunningham 1917, 688; Fay 1928, 20; Lipson 1944, 150-164
(though Lipson moves the triumph of laissez-faire to the eighteenth century).
Hobsbawm 1968, 197.

Brebner 1948b, 61.

Ibid., 60.

Polanyi 1944, 146, 147.

Holmes 1976; Roberts 1960.

Nye 2007, xiv.

Roberts 1960, vii, 310-319.

Paul 1980, para. 36.

See, e.g., Taylor 1972, 32-38; Crouch 1967; Paul 1980.

Paul 1980, para. 52.

Taylor 1972, 64.

Spengler 1949, 440.

See generally Paul 1980, para. 12.

See generally Holmes 1976, 681-682; Semmel 1970, 158-175 (on Cobden
and the Manchester School).

Paul 1980, para. 18.

Cairnes 1873, 244.

Sidgwick 1969, 417.

Dewey 1987, 16-17; see also Paul 1980, para. 23.

. Bentham 1952, 3:333-334.



270

O 0 N O\ Ul W

17.

18.
19.
20.
21.

22.

23.
24.
25.
26.
27.
28.

Notes to Pages 121-125

6. The Chicago School

. For other histories of the law-and-economics movement, see generally Samuels

1976; Reder 1982; Kitch 1983; Kennedy 1998; Rowley 1998; Van Overtveldt
2007; and Horn and Mirowski 2009.

. Posner 2001, 31.

. Ibid., 32.
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Age and the penal-social laboratories of the Progressive Era, to the ambitious,
penal state-building programs of the New Deal era” to mass incarceration at the
turn of the twenty-first century. McLennan 2008, 3; see also generally Rothman
1980.

Morris and Rothman 1995, 68 (Spierenburg); see generally Spierenburg
1991, 24.

Morris and Rothman 1995, 73 (Spierenburg).
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McLennan 2008, 56-57.

Ibid., 54.

Rothman 1971, 81.

McLennan 2008, 63; see generally Friedman 1993, 77-82.

Rothman 1971, xiv. Interestingly, in this respect, France experienced similar
timing: the period 1815 to 1848 represents, in France, the “era of the trium-
phant prison.” Perrot 1975, 81; see also generally Perrot 1980. This is certainly
not always the case and the account I am discussing focuses, naturally, on the ex-
perience in the United States only.

Hirsch 1992, 112.

McLennan 2008, 54. Melossi and Pavarini (1981) also trace the invention of
the penitentiary to “the Jacksonian Era” (see Melossi and Pavarini 1981, 99—
142), as does James Q. Whitman 2008, 173-176.

Spierenburg 1991, 3. Spierenburg also recognizes that, overall, not only in the
United States but on the Continent more generally, “in Europe the period
1770-1870 was indeed one of crucial transformation,” and that it “implied an
acceleration of processes” though “processes which had been initiated centuries
carlier.” Spierenburg 1991, 3. Again, though, my focus in this historical discus-
sion is the United States only.

Rothman 1971, xiii.

Ibid., xix.

Ibid., 69.

Ibid., 72.

Ibid., 78.

Ibid., 133.

Ibid., xviii.

Whitman 2003, 174-175.

man’s account. For a synthesis of the critiques, see Hirsch 1992, xiv; McLennan
2008, 7-10. Nevertheless, Rothman’s account remains the “master narrative”
and has withstood well the test of time. McLennan 2008, 7.

See, generally, Hietala 1985; Foner 1995; Higham 2002.

For the United States, see Rothman 1971, Hirsch 1992, and McLennan
2008; for the Continent, see Rusche and Kirchheimer 1939, Foucault
1961, 1975, Ignatieff 1978, Melossi and Pavarini 1981, and Spierenburg 1984,
1991.

Cahalan 1986, 1-28.

Prison Association of New York 1873, 12.

Ibid., 9. The present dollar values are calculated using both CPI and GDP
deflator measures.

Although there are different ways of computing the present value, this seems
fair and is based on both the CPI and GDP deflator measures.

New York State 2009-2010 Enacted Budget Financial Plan, April 28, 2009,
114 and 132, available at http://publications.budget.state.ny.us/budgetFP/
2009-10EnactedBudget-FINAL.pdf (last visited June 16, 2010).
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. See Chris Hogg, “China Executions Shrouded in Secrecy,” BBC News, Decem-

ber 29, 2009, available at http: //news.bbc.co.uk/2 /hi/8432514.stm (last vis-
ited June 16, 2010).

. Harcourt 2006; 2011.
. U.S. Department of Commerce, Bureau of the Census, Patients in Hospitals for
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with Brief Statistics of Mental Patients in Other Hospitals for Mental Disease
(Washington, D.C.: U.S. Government Printing Office, 1935), 11.

. Piven and Cloward 1993, xvii.
. Fabienne Brion and Lucia Zedner demonstrate this well. See Brion 2003;

Zedner 2006. For an excellent discussion of a slightly earlier period, 1895 to
1914 in England, see Garland 1985; for a discussion of the underlying turn to
risk and welfare, see Ewald 1986.

. Spierenburg 1991, 3.
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See also Gooding-Williams 2009, 248-255.

. See Garland 2001; Whitman 2003.
. Lacey 2008.
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from Eurostat 2003.

See Walmsley 2006, 5 regarding the prison rate in the Russian Republic. Re-
garding institutionalization, there are troubling reports concerning mental
health institutionalization in Russia. See International Helsinki Federation
for Human Rights 2006, 2006 Annual Report, Russian Federation report
at page 335, available at http://www.unhcr.org/refworld /country, JHF, RUS
1»,4693929859.,0.html (last visited June 16, 2010); Kim Murphy, “Speak Out?
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Koster, Waal, Achterberg, and Houtman 2008, 724.
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colleagues. See Palidda 2009. I should add that Koster, Waal, Achterberg and
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search on the effects of neoliberal ideology on punishment.

Friedman 1998.
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See Richard Posner, The War on Drugs, The Becker-Posner Blog (Mar. 20,
2005), available at www.becker-posner-blog.com/archives /2005 /03 /the_war
_on_drug.html (last visited May 1, 2009).

See William Grady, “U.S. Judge Expects War on Drugs to Become Small-Scale
Skirmish,” Chicago Tribune, May 26, 1983: “Posner also said during a panel
discussion that if it were politically feasible, he would favor the legalization of
marijuana and, perhaps, LSD. Though he sees little political support for such le-
galization, Posner said marijuana is less harmful than alcohol and that LSD ‘has
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See Zimring and Harcourt 2007, 217-221.

See Harcourt 2001, 185-214; Zimring and Harcourt 2007.

Rusche and Kirchheimer 1939, 130.

McLennan 2008, 4.

Ibid., 54; see also Melossi and Pavarini 1981, 127-142.

Rusche and Kirchheimer 1939, 131 (relying on Beaumont and Tocqueville
1833,79,279, and 281).

McLennan 2008, 54.

Rusche and Kirchheimer 1939, 131-132; ibid., 138.

McLennan 2008, 138.
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2000; Gilmore 2007; Clear, Cole, and Reisig 2009; and Wacquant 2009.
Hanson 1991, 4, 8, and 9.
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38 (Dec. 2009), available at http://bjs.ojp.usdoj.gov/content/pub/pdf/p08
.pdf, p. 38 (last visited June 16, 2010).
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Corrections Corporation of America, About Us, http://www.correctionscorp
.com/about (last visited Feb. 9, 2010).
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Parenti 2000.

See generally Austin 1990 (using the term “Correctional-Industrial Complex™);
and Davis 1995. The use of the term had both theoretical and activist dimen-
sions, leading to the creation of the prison abolitionist organization Critical Re-
sistance; see Braz et al. 2000.

Schlosser 1998, 54.

Wacquant argues that “the $57 billion that the United States spent on correc-
tions at the local, state, and federal level in 2001 amounted to barely one-balf of
1 percent of the Gross Domestic Product of $10,128 billion that year. Far from be-
ing ‘an essential component of the U.S. economy,” corrections remains insig-
nificant on the production side and acts not as an overall stimulus to corporate
profits but a gross drain on the public coffers and a meaningless diversion
to financial capital.” Wacquant 2008, 32; see also Wacquant 2009, xx, 29,
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Ibid., 131.

Ibid., 127.

In conversations with Keally McBride, I sense that we share some of these intu-
itions.

Private Prisons Offer Potential for State Savings (May 25, 2009), available at
www.yumasun.com/opinion/state-50322-potential-balance.html (last visited
June 16, 2010).

For the $40 million figure, see ibid.; for $100 million, see Jennifer Steinhauer,
“Arizona May Put State Prisons in Private Hands” (Oct. 23, 2009), available
at www.nytimes.com/2009,/10,/24 /us/24prison.html (last visited June 16,
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Dan Spindle, “Private Companies to Bid in Prisons in Douglas, Safford” (Feb.
2, 2010), available at www.kgun9.com/Global/story.asp?S=11923801 (last
visited June 16, 2010); ibid.

Steinhauer, “Arizona May Put State Prisons in Private Hands.”

For an argument supporting the privatization of prisons and collecting the rele-
vant bibliographic sources, see Volokh 2008; for an argument against privatiza-
tion in this area, see Dolovich 2005. Anarchy and the Law, edited by Edward
Stringham, provides an in-depth compilation of the philosophy of anarcho-
capitalism (2007). Anarcho-capitalism advocates the elimination of the state
and the privatization of law enforcement, courts, and other security services.
Some of the founders of this school of thought are Murray Rothbard (1926-
1995) and David Friedman, the son of Milton Friedman. Interestingly, the first
person to advocate leaving police protection to the free market was Gustave de
Molinari, a French free-market economist from the nineteenth century (Roth-
bard 2007). For arguments directly involving the privatization of the criminal
justice system, see Rothbard 2007; and Friedman 1973, 1979, and 2007. Fried-
man 2007 provides a useful summary of the anarcho-capitalist system of private
protection in response to a critique by Tyler Cowen.

The exception here is Elizabeth Joh’s fascinating dissertation on private police
and her published works (Joh 2004 and 2005); and again the anarcho-capitalist
writings.
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