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licenses with a skeptical eye. Courts have considered three different legal issues
respect to shrinkwrap licenses: (1) whether the shrinkwrap license is vafid at all
matter of contract law; (2) whether the particular terms discussed in the last ¢
are enforceable, even if the license is considered valid: and (3) whether, even il
contract law would enforce terms that modify intellectual property law, federal &
lectual property law preempis such modifications. 1 will briefly review the iaw
cach of these issues in fumn,

1. The Vglidity of Shrinkwrap Licenses

Shrinkwrap ficenses do not follow the normal model of contracts. Black len
contract law sets out three predicates to the formation of a contract: offer, ac
tance, and consideration. Behind these requirements is the overarching notion
bargain between the parties. In the prototypical contract, where the partics meet [
to face and discuss the terms before coming to an agrecment, the bargain is obvipi
But whers is the bargain in a standard form shrinkwrap license that is not o
signed by the party against whom it will be enforced?

The few courts that have considered this issue have relied on U.C.C. sections
207 and 2-209 in concluding that shrinkwrap license terms are not generally enforoe
able. The most detailed discussion of this issue to date is the Third Circuit’s decising
in Step-Saver Data Systems, Inc. v. Wyse Technology. The case involved a breach o
warranty claim brought by Step-Saver Data Systems, Inc., the purchaser of
shrinkwrapped computer program, against the vendor, The Software Link, ¥
("I5L"). The shrinkwrap license disclaimed all express and implied warranties on the
software, Including certain prior warranties allegedly given by TSL to Step-Saver. Th
district court directed a verdict for TSL on the warranty claims, holding that the:
shrinkwrap license terms constituted the complete and exclusive agreament between o
the parties. -

The Third Circuit reversed. The court applied the provisions of U.C.C. sections
2267 to the coniract at issue. It reasoned that a contract was formed when Step-
saver, responding to magazine advertisements by TSL, placed telephone orders for
copies of TSL's software, and TSL shipped the software. At this point, the contract
was formed by agreement and performance because both parties had acted as if o
contract existed. The court concluded that the issue thercfore concerned the nature
of the terms of the contract

Because the contract was formed before Step-Saver ever received the shrinkwrap
license, the court treated the license provisions as 2 written confirmation and as an
attempt to modify the terms of the contract (under U.C.C. sections 2-202 and 2-200,
respectively). Because those provisions requirs that both parties intend to adopt the
additional terms, the court held that the shrinkwrap license did not bind Step-Saver.
This conclusion was confirmed by the court’s application of U.C.C. section 2-207:

UCC s2-207 establishes a legal rule that proceeding with a contract after
receiving a writing that purports to define the terms of the parties’s [sic}
contract is not sufficient o establish the parly’s consent to the terms of the
writing.... In the absence of a party's express assent io the additional or dif-
ferent terms of the writing, section 2-207 provides a default rule that the
parties intended, as the terms of their agreement, those terms to which hoth
parties have agreed, along with any terms implied by the provisions of the
UCC In other words, because the parties agreed o a coatract at the point
of telephone order and product shipment, only those lerms on which the
parties agreed at that point became part of the contract. Other terms could
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icense was ineffective to modily the comtract terms unless Btep-Saver
cxpressly agreed o such a modification.

Sten-Saver decision has potentially broad a;v;ﬁ%icub%liiy o shfinkwr’ap i}.cggse
YWhile the decision is premised on the fmmzﬁ::{m of a contract ’zhmu% e e-‘
- orders hefore the shrinkwrap license is ever di.:“lﬂfi,“.l‘cfjg many mmme}'cljﬁ sales
Lafwware occur in analogous contexts, Often the seltware s ordered by lt,tt'er ot
hone. Bven if it is purchased over the counter, the pu‘ff:hase ?;ransac%wn };S
- and an agreement between retailer and customer zﬁ‘reac}zs{i aé i 2
of sale. A shrinkwrap license contained inside a bux‘mnm;t be discovere a;;
Latit after the customer has returned home, opencd the box, and begun fthe
~owsoof installing the software, ) ‘
‘\';'é”;a:.H;[avlvmgilcroca.scs considering the issue directly have generally liiiged up mf;ti
Saver in refusing to enforce shrinkwrap licenses. Two cm;.ﬁ,s .z‘t;ac:ht;d vthlswre;;.
grounds that the licenses are “unenforceable contracts of udh@mqn. is
‘,ci‘m is broader than Step-Saver, because a courl would then IEE%,.%H?{CB anji
wrap license terms, whether or not the customer was aware OF The HECnse a

: ;m the agreement was made. Rather, the “contract of ;1Li§}t:.fs'éi_?x?‘j ff’igm?ai
Lwos on the weaker bargaining position of the consumer, and the consumers lac
ningful choice as to the terms offx:rc‘d. . e o i
Cinly one court has enforced the terms of a shrmk:wr.ap IICC-E’%'?»C}" dmu i ?{{ Of-lf -
limited way, In Arizona Retail Systems, Inc. V. -bofiwa:e me‘.: {m if: t.k;,tzg
enforced the shrinkwrap terms sent along with an evaluative ("{-?:pj»;{)' S};c
«re. The court’s decision was based on Arizota ERetaﬁn Systems, im*; { AR hz
<ion that it did not decide to keep the copy until having Opm?fg, ;_fiagj %L: “i’b
cwrap license and used the software for geveral hours, Thus, uniike Slep-daver,

.:\,g:a-'as aware of the terms of the shrinkwrap license at ths'a fime the z‘a'gzref{iz?cm
iormed. However, the court refused to enforce the same license m;\,; uu cf.l‘x&:{}f(fm
. software subsequently purchased by phonc. and shipped %:uw{’%:i%fyf ;iai,’f,{gits
waing for refusing to enforce the license against te.iephone Gh.i:;'%:» fa ams L?w
eer In addition, the court relied on a number o'f policy azggm@n@ Hgd.];?.s?i- H:;;ici
- shrinkwrap licenses. Because of its schizolphremc result, Arizons Helall 15 at bes
{0l authority for enforcing shrinkwrap licenses. . o N
gencrai refusal of the United States courts to cgtorcs:‘samzak%-@fr:ap i.ii.'-@ﬁ:f’s\iS is
1 outside the United States. A number of countries cxth{:a’ {m.aana qm.! iﬁf{fgci
wrap tHeenses at all, or place restrictive cgndltaons on the ieaafx ;jm._i i\zﬂ‘thfnts o
licenses. Comparatively fewer countries freely enforce shrinkwrap licenses,

he Validity of Puarticular Terms . .
3‘1‘-.=‘€11?;;;€C(Z§1‘£5 \;crg to conclude that shrinkwrap licenscs are ii;g'ﬁ'z_zsscives Qfl‘{{}fﬂﬁi
therg remains the possibility that particular terms C(mi.ﬂlillé;‘\.? ztn‘ ?.hozse ii&enfaes
ot be enforceable. Contract law offers three circumnstances in which license pro-
i un otherwise valid contract will not be cnforced. 7 -
the contract term may be “unconscionable.” '{jngzrn}scafmabzis’;}/ is gmema%
. section 2-302. Under this provision, unconscionabilily has irwo compeonents;
nce of meaningful choice or bargaining power on the part of one partj«{ {pro-
2! unconscionability) and contract terms which arce unreasonably 'favor.a?'leit%
other party (substantive unconscionability). The Qfﬂocgdural slemc;znt xs.s‘,atislaei: ﬁ;d
Lo comtract was not negotiated, and the parly clanung ufzzcanscmna‘t‘ni}ty ;a;cl _Lé
seaningtul choice in entering into the contract. The substantive clement 15 siaiiwf;e.;
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the parly b’zz%‘gan}mg power. While unconscionability generally arises in
fairly bind individual consumers, it has %(;;YJé?iz'ncs bee anp!
profect smatl businesses as well, o

%’;’zr.z\itjtlkliax' S}‘lr‘iﬂkwrap lcense tetms may be vulnerable to unconscionability
i mﬂjﬂ;ﬁ? ui\ia“‘-tﬁmdf@-?n hc;ensccs, The nature nt the shrinkwrap iiccu.;;:. x
fo satisly the requirement of procedural unconscionability. As a result, substant
:::a;zla,x,;f?jzj: tc;;m; may not be cn‘i’orcc.d even iI the shrinkwrap ;cul&\, }S{?f;i ‘
J;‘;‘::;-; TL : ,w’;c.; pu{pmt ta aﬁ.er existing law i significant ways are particl
thely 1o be invalidated under this rule, ) ’

A s-:f;ond legal principle that threatens the enforceability of soecific vision:
same shrinkwrap licenses is based on section 25y of t%;cJRcstlai:m: "tpf’;i*vi‘?lmf
Contracts, Thfit section Hmits the enforceability of standardized mntﬂf ‘t\\ttmm'd; !
are ;ot negotiated, even if the contract itself is signed by boﬁ? p';rtﬁgffgw ;‘f?m E :
zi;sdtsginf a'frcihbargaiﬁed over, Such stundardized contract *tcrrn;s‘ s:vilﬁ ﬁ(){;h%esijii;
cred part of the agreement if there is “reaszon to believe that the party manifest
; _assent ito)the form contract] would not do so t:!i{: k:ii: :i:t p('c;:{jvi?;:iti’
;ii;tl?dstiﬁpaifjé;?fg Efml“,“ C(fuﬂf} havc}z:igplicd Rgs%aicmsnt section 211(3) to%m:’
date ot . zed mmrdct‘ terms modifying existing law in software transactio:

owever, application of this rule to shrinkwrap licenses is limited in pre cﬁwi M
requirement that the contract term be unkpnown and bcymﬁi th;? s“mvcpo}m im‘ 7’V "
?Xp'cctat;on. .Aﬂ unreasonable rule that was well-known za,:;d L;ni:cr" '1§;:Las?‘n:i?:€
fahrmkwfwa-%p l_zcegses would apparently pass muster under iiu; I?;e-stau,;r?‘;czi :jf;( N
Hee %:fnfaiz}'"-ﬁ few courts i'i_zwe been willing to rely on public policy to ink‘;:‘ilildqf';'
lcense terms. In Angus Medical Co. v. Digitel Equipment Corp., the court cite oub “&". '
poi;cy*m favor of access to the courts as one reason for i‘indniz;h:g u;L:i?:;cLL;‘?f ’?Lihh}

= = e " " ) . B o \' o
j;?;z ;j;jﬂbwhxaliz f}}nr’icr:?q‘ Eh?, feipblicabi::hstai‘utc of limitations. Tt concluded (tl?;z;tmze. '.
: ; ¢n viclates public policy may be “beyond reasonable expectation” even if it
18 not “unusuai or unexpected.” T presion e ity
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}

:;. _ Copyright Preemiption and Shrinkwrap Licenses
shrinkwrap license terms that o
s o :3 ap h‘ccnsu terms that purport to alter the rights granted to purchasers
© ensees unaer patent or copyright law = > ARCT
f gnt law may also be vultiershie o | .
that they are pree > 1 ’ ) wiieradble 1o the charge
ar ey are mpted by federal intellectual ¢ ; 3
g ctual property law, Several courts | 1l
o1 s iy o ot Lt Fodannt ’ YOI SOVeral congts have held
; :tz;:;nb@%&ugga.:,tcd that federal statutes preempt state contract law rules to the
en at those o permit the earbiec e TR e s 1o the ox-
o 8 ihoau rugs} permit the parties to opt out™ of some parts of the federa)
statutory scieme., Other courts have four ot e CrleTe
. _ urts have found a continuing role for ¢ act law, pve
where it conflicts with federal faw. i or contract law, even
Th . - P IS .
5 ‘i ﬁéﬂ;‘t cdeb{rdt;d decision on intellectual property precmption is Vault Corp
v. Quaid Software Lid, That case involve ) / i ¢ O,
TR ! . 1af se nvolved Vault's copy gt s . R
Ty, : S o 5L rotection progra - e
Prolok, which was designed . Py P n program called
1 owal signec o prevent unlawiul duplicat .

PP R 1 tuplication of other software
locking” it Vault sold Prolok wi shri ' y software by
. ‘ ok with a shrinkwrap lcens hick i ;

g : nse, which provided in relev
oart that the PQTC}EHSSE‘ could not o , X reievant
) ; B H LLODY OF TOVOrse enginesr any part ] -
FET N / - HIE any part of fhe fhyware
(Jucld purchased a copy of Prolok and reverse engineered it in pi;rd r zgli" B
to defeat the cop ' Y e ) foeh Lo Hnd a way
“m}-«k:‘ﬁg“m &j)p}; proteliimﬁ program. Quaid incorporated iis knowledpe in qi
milocking” product it sold, called Ramke + ; ' o o
et ) + = v. The final version of Ramkey did )
contain any material copied from Prolok £ Ramkey did not

Vault sued Quai e PRI
iy Tt men “ Ql.“ud' fﬂi"gmg copyright infringement and violation of the shrink
wrap hcense provision. The Fifth Circuit fo R - e bk
conyvrioih by Aj” ; ) reuit found that (._)Uf:ll(, had not ipfﬂ.naﬁd VE!U“‘%
ARV IIUTE ; VR ESe o) . k 1 . ) R ° = 2
Copynghl by reverse engineering Prolok or producing Ramkey, It then turned in

Lnapied 15l WIUHINE WLt abUly f W adwd

esion uniess it was saved

vap license was unenforceable as a contract ot adh
he Louisizna Software License Enforcement Act, The Louilsiuna statute, enacted
Vault's urging, specifically autherized contragiual terms prohibiting reverse engi-
SIS
The Fifth Circuit found that the Louisiana statute directly conflicted with the
of purchasers of copyrighted works set out in section 117 of the Copyright
and was therefore preempted by copyright law. The court relied on a venerable
- of Supreme Court cases for the oroposition that “[wlhen state law touches upon
area of [patent or copyright statutes], it is ‘familiar doctrine’ that the federal pol-
‘may nof be set at naught, or ifs benefits denied” by the state law.”
Vault’s conclusion that state law could not expand the rights granted to authors
v the copyright law has been endorsed by other courts. Further, several courts
applied Vaults preemption analysis o the interpretation of bargained software
¢ agreemenis. For example, the court in SOL Solutions, Inc. v. Cracle Corp.
ed the effect of a choice of law provision, holding that “federalism principles

1at state rules of contractual construction cannot interfere with federal law

et
nolicy. In particular, state law must be applied in a manner that does not contlict

I federal copyright Jaw and policy.”

1t docs not follow from this, however, that all contract law provisions relating to
o subject matter of copyright are preempted. In National Car Rental Sys. v. Com-
tor Assocs., the court considered whether copyright law preempied a bargained
ware license that limited the licensce to using the soffware {or internal purposes.
court held that contract law was not preempted because it did nor grant rights
ht, Contract law was saved from general pre-
not required by copyright —an

"5-'5’4}

P
*eguivalent to7 those oftered by copyrig
cmption by the presence of an “exba clement”
wureement beiween the parties. The court held that the license agreement governced
the question of which of the exclusive rights listed in section 106 Computer Associ-
stes had granted o Mational Car Rental Systems, It did aot, however, decide
whether the lcense agreement would be preempted if the agreement directly contra-
dicted rights granted o the user under copyright law.
On this point, the Supreme Court’s decision in Goldstein v. California is particu-
1y relevant. In that case, the Court upheld & California criminal statute penalizing
unauthorized commercial duplication of sound recordings, which at that tme
sre not protected by federal copyright law. The Court identified three classes of
es those instances in which the federal government intended to provide protec-
tions those instances in which the federal government intended to permit copying:
i those instances in which it intended neither. Only in the third instance, the
curt held, was state copyright protection permissible:

[A} conflict would develop i a State attempted to protect that which Con-
gress intended to be free from restraint or 10 free that which Congress had
protected. However, where Congress determines thal neither federal protec
tion nor freedom from restraint is required by the national interest, it is at
liberty to stay its hand entircly, Since stale protection would not then con-
flict with federal action, total relinquishment of the State’s power lo gran
copyright protection cannot be inferred. Where Congress expresscd no infen-
ton, the Court held that states are frec to legislate. However, Coldstein sug-
gosts that this [resdom does not permil states 1o give intellectual property
owners rights that the federal government intended to withhold.

[l

A wimilar sef of cases {outside the computer software conlext} exists in paten
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ally prevciopt contract law, As a result, it has permitted inventors to charge a roy

inpeicnied inventions. On the other hand, it has steadfastly refused 1o lot lices
noawway the right to challenge the validity of patents, or to extend the
by contract, . ’

in short, courts have been skeptical of shrinkwrap licenses for a variety of
s Some courts hold that shrinkwrap licenses are entirely unenforceable w
coniract law. Particular terms of shrinkwrap licenses may also be vulnerable to jw
cial attack, especially if they are unexpecied, unconssionable, or vielative of pizh
Finally, some courts have conciuded that shrinkwrap lcenscs are preempt
ty I(ntellectual property law to the extent that they attempt to change the balans
of rights struck by federal policy. But virtually no mportéd decisions have actuail
enforced shrinkwrap leense provisions as written, especially where those provision
modity federal law. ' '

"Professm Lemley's article Blusirates the prevailing thought on shrinkwrap con~
tracting for much of the 1980s and 1990s. The tide shifted in 1996, however, with-
the release of ProCD v. Zeidenberg.

ProCD v. Zeidenberg”

Miust buyers of computer sofftware obey the terms of shrinkwrap licenses? The dis-
trict court held not, for two reasons: first, they are not contracts because the iiccnsés
nre inside the box rather than printed on the outside; second, federal law forbids
enforcement even if the licenses are contracts. The parties and numerous amic
curiae have briefed many other issucs, but these are the only two that matter — and
we disagree with the district judge’s conclusion on each. Shrinkwrap licenses are
enforceable unless their terms are objectionable on grounds applicable ta contracts in
general {for example, if they violate a rule of positive law, or if they are unconscio-
nable). Because no one argues that the terms of the license at issue hers are ifrou-
blesome, we remand with instructions to enter judgment for the plaintiff,

I
F__‘o{‘iﬁ the plaintiff, hes compiled information from more than 3,000 telephone
directories into a computer database. We may assume that this database cannot be
cpp}-@-igmcd: although it 18 more complex, contains more information (nine-diglt
zip codes and census industrial codes), s organized differently, and thersfore &is
more original than the single alphabetical divectory at issue in Feist Publications, Ine.
Bl Telephone Service Co. ProCD o osells a version of the database, éaﬂ@d
Sc;ccti’llaaglﬁ: on CDB-ROM discs. The “shrinkwrap license” gots its name from the
i;u;.‘% that tetall software packages are coversd in plastic or cellophane “Shi‘iiﬁ(‘«\%‘ﬂ? ”
and some vendors, though not ProCD, have written licenses ihaiiéﬁzcemc cffective els
ROOTL Ay the customer tears the wrapping from the package. Vendors prefer “end
user ‘il.ccnse.,” but we use the more common ferm.) A proprietary method of com-
prossing the data serves as effective encryption oo, Customers s:ia;f:nfpt and use the
7.,;.'&2'1 the z‘aid of an application program that ProCD has written. This Program,
ch i copytighted, searches the database In response to users’ criteria (such as

people named Tatum in Tennessee, plus all firms with “Door Systems’ in
swrate name”). The resulting lists (o1, as ProCD prefers, “listings™) can be
{ manipulated by other software, such as word processing  programs.

database in SelectPhone cost more than $10 million to compile and is
to keep currsnt. [t i much more valuable 1o some users than fo others.

combination of names, addresses, and sic codes enables manufacturers to com-

; of potential customers, Manufacturers and retallers pay high prices to spe-
information intermediaries for such mailing lists; ProCD offers a potentiaily
slternative. People with nothing to sell could use the database as a substi-
{r calling tong distance information, or as a way to look up old friends who
moved to unknown towns, or just as an clectronic substitute for the local
book, ProCD decided to engage in price discrimination, selling its database fo
neral public for personal use at a low price (approximately $150 for the set of
¢s) while selling information to the trade for a higher price. It has adopied

intermediate strategies too: access 1o the SelectPhone dat = s avallable
e America Online service for the price America Onling charges o ils chients

4

oximately $3 per hour}, but this service has been tatflored to be wseful only o
eral public.
15 DroCD had to recover all of its costs and make a profit by charging a single
that is, if it could not charge more to commercial users than fo the general
¢ it would have to raise the price substantially over $150. The ensuing reduc-
in sales would harm consumers who value the information at, say, $200. They
. eomsumer surplus of $50 under the cwirent arfangement but would cease to buy
the price rose substaptially. Tf because of high elasticity of demand in the con-
ser segment of the market the only way to make a profit turned out to be a price
ciive to commercial users alone, then all consumers would lose out— and so
¢ the commercial clients, who would have to pay more for the listings
0000 could not obtain any contribution toward costs from the consumer o
To make price discrimination work, however. the seller must be able 1o control
shitrage. An air carrier sells tickets for less 1o vacationers than to business ravelers,
sing advance purchase and Saturday-night-stay requirements 10 distinguishh the
ries. A producer of movies segments the market by time, releasing first to
s, then to pay-per-view services, next to the videotaps and lase
i finally to cable and commercial tv, Vendors of 8 ’
Anyone can walk into a retail store and buy a boxo L
ws saying “commmercial user” or “consuiner user.” Anyway, even a commercial-user-
woctor at the door would mot work, because a consumer could buy the software
1 resell to a commercial user. That arbitraye would break down the price discrimi-
ation and drive up the minimum price at which ProCD would sell to anyone.

Instead of tinkering with the product and lotiing users sort themselves — for
cwample, furnishing cursent data at a high price the would be altractive oaly to
mmercial customers, and two-year-old data at a low price — ProCD turped to the
stitution of contract. Every box containing its consumer product declares that the
coltware comez with restrictions stated in an encloscd license. This license, which is
crcoded on the CD-ROM disks as well as printed in the manual, and which appears
on oA user’s screen every time the software runs. limits use of the application pro-
gram and listings to non-commercial purposes.

Matthew Zeidenberg bought & consumer packuage of SelectPhone in 1994 from a
cetail ontlet in Madison, Wisconsin, but decided to ignore the heense He formed
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x.il.‘éfilii”«l‘ii\i“‘ The Acwrpur;ﬁfi{m makes the database aveilable on the Internet to anves
\:«;;Hjm 1o pay iy pi'icalm which, needless to say, is less than ProCD f;‘harges él:; :J:;z;
mmih “;;ilzulm?iuuan%c:rg ha% p:m‘chascd two additional SelectPhone pac.:is;a'..
;; L,].;;‘ZI: 1 5111?}‘;{;1;1( ;;'1?01{”(:11 Lh; uaﬁ:aba.se, and made the latest information avi
e - Su;m: : a.. .1_5?' eb, i.or" 4 price, :th.mugi“? his corporation. ProCD fils
s sult seeking an injunction against further dissemination that exceeds the righ
Sfﬁa.i,éiijf-ii n ’l}‘.ii;‘. licenses (identical in each of the three packages Zeidenberg iz o
sed), The district court held the licenses insiffectual bcczmsebﬂmi; té;;m fljn ?-.5*
dppear on the outside of the packages. The court added that the ‘sccondléndriii"'.
§2s_‘c.115=;~’:,5‘ stand no different from the first, even thouch they arc iidﬁailﬂ}'i:'li be m
'ﬁE‘u;:j,:’ mj-gh{ have been different, and a purchaser cioesbnoi zaéme {o.v ‘‘‘‘ ’1;1&{ (,1 \‘{'A'mév.
bound by —terms that were secret ar the time of put‘ch;iée R

i
Following the district court, we treat the leenses as ordinary contracts accompanying
the sale of products, and therefore as governad by the o - "rdﬁh‘ u?mmpﬂﬂ}’méi :
e TTeifr g Al a8 g d by the common law of contracts and -
the *fmi{)rm Commercial Code, Whether there are legal diffsrences betwesn “co .
‘rmcts‘? and “licenses” {which may maticr under the comz’right-ﬂoctr;ﬁe G'.{'“firs? ¥ Ei{_)t?-? .
a su.b;ect‘ for another day. Zeidenberg does not am;; that Sﬂkén M{}u;;-*':izdji‘;fl\?.
Sﬁa}'vmes is Iree of any restrictions that apply to ZEEdeabcrg himself | c:{:tjiu&w U
Q?f{)f"t to treat the iwo parties as distinct wonld put silken Mou}lt'-ﬂ,nVi’)f‘c‘“i*\’z:i ‘;1”"
t:{ght bal‘; on ProCDYs argument that copying the a-;:rpiiu.!,tioﬂ. Urogran; 011{{;"{% hs 1i
stk \-’101;&35 the copyright laws, Zeidenbery does argue, and £i1c’vdi*5¥.:vict cmgsg i d’};
that placing the package of software on the shelf is an “offer,” whicf; the ‘]'r'f lf“’:
“a?ccptsj’ by paying the asking price and leaving the smr(’: with 11\& 'u;izfm?
‘y‘{{sca:::'is;zxg ;}s _eisawhcrc, a coniract includes Gnlyk%he terms on ;vh'é(:'i‘} ii?e pamj
have agreed. One cannot agree to hidden terms, the judge concluded. So faf s(;,
goud#bm one of the terms to which Zeidenbere agreed b;f purchasing the s fﬁj re
is that the transaction was subject to a license. 7,,1duberag’s ;}o. i nn f?u:rc‘r'vi ”\iar%
i’% t_hfl_‘f the printed terms on the ouwside of a box are the pa}tic; {_oﬁzm“r rzju%;é
tor printed terms that refer to or incorporate other terms. But why w;;ﬁll l‘\)‘«"i :K:Cp
fetter the parties” choice in this way? Vendors can put the cmirc{crm&a oi a :::xi)vzi
_ : contr

on the outside of a box only by using microscopic tvpe, removing other informati

that %Ju}-m"sslﬁ‘.iigh.f find more useful (such as what the soltware 50-\9 a}“c!z uf{f:;io;
computers if works), or both. The “Read Me” file ine udeﬂd wita,m;‘;f *ml":
describing system requirements and potential incompatibilities, may be 11“’ 13?:?“%
en pages of type; warranties and license restrictions fak 1l more space. Notics on

e el e still more space. Notice «
the ocutside, terms on the insids, and o oo R

a right to return the software for a refund if
the g 3 oreftu ne soltware for a refund if
he ¢ .m: are unacceptable (a right that the license expressly extends), may be a
IR ANS CAeving e ynbaalhis S 3 ; i A ‘
) an{ 2 doing I;iusm»,,s.:s vahzable to buyers and sellers alike, Doubtless a state could
id the use of standard coniracts in the sofiware business, but we do not think
thut Wisconsin has done so. 'J o

Transactions in whic T o
i1ed rerms re sommon. Conidet the purchacy ot o Tre e o
in ‘ e 1ase nsurance. The buyer goes o
ujﬁuz{zq who explains the essentials (amount of coverage, number (‘)f“'i;"*;lﬂ.} and
! the premium to the home office, which sends it!aicij d @(ﬁéls:y On Jis,ﬁ.im‘im
s uzzdc.r.ﬂx;[1'tii13g, the terms of the policy are irrelevant because .ihaxim;f”i‘m Zm
ceiving them. Yer the device of pavment, often with a “iﬁindc‘r” {;{\ "E‘l;l;ﬁ?‘if‘

i

e o
foot vveelinte iy mue : 1o e § 2 £y
fect immediately even though the home office reserves the rivhi tc

i B Lt b e S
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olfectivencss and reducing transactions costs. Or consider the purchase of an
licket. The traveler calls the carrier or an agent, is quoted a price, reserves a
and gets a ticket, in that order. The ticket contains elaborate terms, which

ler can reject by canceling the reservation. To use the ticket is to accept the
e even terms that in retrospect are disadvantugeous. Just so with a ticket 0 a

. eve
weurt, The back of the ticket states that the patron promises not to record the
Cneerts fo attend is to agree. A theater that detects a violation will confiscate the

and escort the violator to the exit. One could arrange things so that cvery
ertgoer signs this promise before forking over the money, but that cumbersome

v of doing things not only would lengthen queues and raise prices but also would
oteh the sale of tickets by phons or clectronic data SETVICE.

{onsumer goods work the same way. Someene who wants to buy a radio set
s w store, pays, and walks out with a box. Inside the box is a leaflet containing
sme terms, the most important of which usually is the warranty, read for the first

o in the comfort of home. By Zeidenberg's lights, the warranty in the box is irrel-
gets the standard warranty fnplied by the UCC m the event
Ao state disregards warranties fur-

wniil; every consumer
e copntract is silent; vet so far as we arc aware

ished with consumer products. Drugs come with a fist of ingredients on the ouiside
The package insert describes drug

wnid an elaborate package imsert on the insicie. i
ieractions, contraindications, and other vital information - but, if Zeideaberg is

1, the purchaser need not read the package insert, because it s not part of the

contract.

Next consider she software industry itself. Only a mi
¢ the counter, where there are boxes fo peruse. A CuStomer may place an order
i much

ority of sales take place

tw phone in response 10 a line item in a catalog oT & review in a maguzine
oitware is ordered over the Internet by purchasers who have never seen o BOX
casingly software arrives by wire. here is no box; there is only a stream of clec-
sgram, insivuc

Lcons, a collection of information that includes data, an application pt
‘ons, many limitations, and the ferms of sale. The user purchases a serial nur
activates the software’s features. On Zeidenbergs arguments these unboxed
wiles are unfettered by terms-— so the seller has made a broad warranty and must
vy consequential damages for any shortfalls in performance, two “promises” that i

5o

n seriously would drive prices through the ceiling oy remrn Iransschons 1o
se-and-buggy age.

What then does the current version of the UCC have to say? We think that the
olace to start is §2-204(1y: “A contract for sale of goods may be made inoany man-
wor sufficient to show agreement, including conduct by both parties which recognizes
ihe existence of such a contract.” A vendor, as master of fac offer, may iovite accep-

condugt that consti-
: vondor proposcs
cd a contract that

tance by conduct, and may propose limitations on the knd
afes acceptance. A buyer may accept by performing the ac
ro treat as acceptance. And that is what nappened, ProCD pro
a buyer would accept by using the software after having an oppoy
ficense at leisure. This Zeidenberg did. He had no choice, because the software
splashed the license on the screen and would not let him proceed without indicating
acceptance. So although the district judge was right to say that a contract can be,
amdl nften is. formed simply by paying the price and walking out of the s the

funity to read the
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ent way, and without protest Zeidenberg agreed. Ours is not a case in which a
sumer opens o package to find an insert saying “you owe us an extra $10,0007 an
the seller files suit to collest, Any buyer finding such a demand can prevent forny
tion of the contract by returning the package, as can any consumer who conclue
that the rerms of the license make the software worth less than the purchase pric
Nothing in the UCC requires a seller to maximize the buyer’s net galns, _

Seelion 2-606, which defines “acceptance of goods”, reinforces this understand.
ing. A buyer accepts goods upder §2-606{1)(b) when, after an ﬁpp@rmmw to inspect
he fails to make an effective rejection under §2-602(1). ProCD extended an opportu-
2 buyer should find the lcense terms unsatisfactory, Zeldenber

iwsg coted
reject the goods, We refer to §2-606 only te show téw‘ the opportunity to returs
goods can be important; acceptance of an offer differs from acceptance of goods

after delivery; but the UCC consistently permits the mftles to structure their rela-

Hons 50 that the buyer has a chance to make a final decision after a detailed review.

Some portions of the UCC ifnpme additional requirements on the way parties

agree on terms. A disclaimer of the implied warranty of merchantability must be

“eonspicuous.” UCC §2-316(2), incorperating UCC §1-201{10). Fromis:’:s to makss

firm offers, or m negate orai modifications, must be “separately signed” UQC §§2-
205, 2-209(2). These special provisos reinforce the impression that, so far as the

UCL is L(_sz:mz_.d.. other terms may be as inconspicuous as the forumeselection
clause on the back of the cruise ship ticket in Carnival Lines. Zeidenberg has not
located any Wisconsin case - for that matter, any case in any stale — holding that
under the UCC the ordinary terms found in shrinkwrap licenses require any spucial
prominence, or otherwise are to be undercut rather than enforced. In the end, the
terms of the license are conceptually identical to the contenis of the package. Just as
a0 court would dream of saying that SelectPhone must contain 3,180 phone books
rather than 3,000, or must have data no more than 30 days old, or owst sell for
$100 rather than $150 — although any of these changes would be weleomed by the
customer, if all other things were held constant-—so, we believe, Wisconsin
would not let the buyer plck and choose among terms. Terms of use are no less a
part of “the product” than are the size of the database and the speed with which
the software compiles listings. Competition among vendors, not judicial revision of a
package’s contents, is how consumers are profecied in a markel economy. ProCD
has rivals, which may elect to compete by offering superior soffware, monthly
apdates, improved terms of use, lower price, or a better compromise among these
clements. As we stressed above, adjusting terms in buvers” favor might help Matthew
Zeidenberg today {he already has the software) bui would lead to a response, such
as a higher price, that might make consumers as a whole worse off.

111
The district court held that, cven if Wisconsin treats shrinkwrap licenses as contracts,
§301{a) of the Copyright Act, 17 US.C §301(a), prevents their enforcement. The
relevant part of §301(a} precmpts any “legal or equitable rights funder state law]
that are eguivalent to any of the exclusive rights within the general scope of copy-
right as specified by section 106 in works of authorship that are fixed in a tangible
nedium of expression and come within the subject matter of copyright as spcuhed
ons 102 and 1037, ProCDrs software and data are “fixed in a tangible
of expression”, and the district judge held that they are “within the subject

the package, tried out the software, learned of the license, and did not.
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moprogram, and the judge thought that the data likewise are “within the subject
voof copyright” even if, after Feist, they are not sufficiently original to be copy-
I Baltimore Orioles, Inc. v, Mojor League Baseball Plavers Ass’n supports that
om, with which commentators agree. One function of §301{s) is to prevent
from giving special protection to works of authorship fhat Congress has
1 oshould be in the public domaln, which 3t can accomplish only if “subject
of copyright™ includes all works of o type covered by sections 102 and 103
if federal law does neot afford profection to them.

Bur are rights created by contract “equivalent to any of the exclusive rights
the general scope of copyright™? Three courts of appeals have answered “no.”
district court disagreed with these decisions but we think them sound. Rights
quivalent to any of the exclusive rights within the general scope of copyright” arc
roiis established by law — rights that restrict the upt%am of persons who are strang-
i+ to the author. Copyright law forbids duplication, public rjx,iiomnucp and so on,
s the person wishing to copy or perform the work gets permission; silence
seans a ban on copyving. A copyright is a right against the world. Contracts, by con-
o, generally affect only their parties; strangers may do as they please, so contracts
aot create “exclusive rights.” Someone who found a copy of SelectPhone (trade-
‘%) on the street would not be affected by the shrinkwrap license — tho “;gh the
cral copyright laws of their own force would limit the finder’s ability to copy or
wmit the application progranm.

Think for a moment about trade secrets. One commen trade secret 5 a cus-
wmer lst. After Feist, & simple alphabetical list of a firm’s customers, with address
telephone numbers, could not be protecied by copyright. Yet Kewanee O Co. v
Bicron Corp. holds that contracts about frade secrets may be enforced — precisely
because they do not affect strangers’ ability to discover and use the information
nendently, If the amendment of §301{a) in 1976 overruied Kewanee and abol-
whed consensual protection of those trade secrets that cannot be copyrighted, no
one has noticed — though abelition is a logical counsequence of the district court’s
mproach, Think, too. about everyday transactions in Intellectual property. A cus-
iomer visits a video store and rents a copy of Night of the Lepus. The customer's
contract with the store limits use of the fape to home viewing and reguires {ts return
i two days, May the customer keep the lape, on the ground that §301{a) makes the
nromise unenforceable?

A law student uses the LEXIS datebase, containing public-domain documents,
ander a contract Hmiting the results to educational endeavors; may the student resell
i access to this database to a law firo from which LEXIS secks o collect a much
aigher hourly rate? Suppose ProCD hires a firm to scour the nation for telephone
reclories, promising to pay 3100 for sach that ProCD does not already have. The
firm locates 100 new directorics, which it sends to ProlDd with an invoice for
SHLGCO. ProCD incorporates the directories imto ils datsbase; does i have to pay
the BT Surely ves; Aropson v, Chick Pobt Pencil Coo holds that promises 1o pay
for intellectual property may be enforced even though federal low {in Aronson, the
patent law) offers no protection against third-party uses of that property, But these
dlustrations are what our case is about, ProCD offers software and data for two
prices: one for personal use, a higher price for commercial use, Zeidenberg wants to
use the data without payimg the seller’s price; if the law student and Quéck Pomnt
Pencil Co. could not do that, neither can Zeldenberg,

Althoneh Coneress nossesses nower to nreemnt even the enforcement of con-

b}
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Ly v Train Dispatchers — courts usually read preemption clauses to leave private
contructs unalfected. American Airlines, Inc. v. Wolens provides a nice illustration. A
federal statute preempts any state “law, rule, regulation, standard, or other provi-
sinn . relating to rales, routes, or services of any air carrier” Does such a law
pregmpt the law of contracts —so that, for example, an air carrier need not honor
cuoted price {or a contract to reduce the price by the value of frequent flyer
milesy? The Courl allowed that it s possible to read the statute that broadly
but zhou;ht such an interpretation would make Httle sense. Terms and conditions
oftered by contract reflect private ordering, essential to the efficient functioning of
'm:,xrks:’i.s. Although some principles that carry the name of contract law are
designed to defeat rather than implement consensual transactions, the rules that
z‘esp?:c‘i orivate choice are not preempted by a clause such as §1305(a)(1). Section
301 (-_) plays a role similar to §1301(aj(1): it prevents states from substituting thelr
own regulatory systems for those of the national government. Just as §301(a) does
not itself interfere with private transactions in intclectual property, so it does not
prevent states from respecting those transactions. Like the Supreme Court in
‘& olens, we think it prudent to refrain from adopting a rule that anything with the
label “contract” is necessarily outside the preemption clause: the variations and
possibilitics are too numercus to foresee. MNational Car Rental likewise recognizes
the possibility that some applications of the law of contract could interfere with the
attainment of national objectives and therefore come within the domain of §301{a).
But general enforcement of shrinkwrap licenses of the kind before us does not cre-
atc sm,l interference.

Aronson c¢mphasized that enforcement of the contract between Aronson and
Quick Point Pencil Company would not withdraw any information from the public
domain, That is equally true of the contract between ProCD and Zeidenberg., Bvery-
one remains free to copy and disseminate all 3,000 telephone books that have been
incorporated into ProCD’s database. Anyone can add sic codes and zip codes,
ProCIyYs rivals have done so. Enforcement of the shnnkwrap license may even make
information more readily available, by reducing the price ProCID) charges to con-
sumetr buyers. To the extent licenses facilitate distribution of object code while con-
cealing the source code {the point of a clause forbidding disassembly}, they serve the
SHmE pzf)cu"uptm;‘ functions as does the lsw of trade secrets. Licenses may have
other bencfiis for consumers: many licenses permit users to make oxtra copies, to
use the software on multiple computers, even o incorporate the software into the
user’s products. But whether a pariimiﬂr license is generous or resirictive, a simple
two-party contract is not “equivalent to any of the exclusive rights within the general
scope of copyright” and thereiore may be enforced

Discussion Quastions

Do vou agree with the Court's analysis? Does the market-based approach suffi-
\,:enﬂy protect the rights of all parties? Do software vendors have other means of
bringing licence ferms to the attention of purchasers? Given the rising popularity of

ware and open source software, are the assumptlions mads by the Court still
7
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The Alberta Court of the Guesn’s Bench addressed a similar issue in North
erican Systemshops Lid. v. King. In that case, the issue was whether all copy-
¢ restrictions apply at the time of sale or only to those restrictions brought to
atiention of the purchaser. Both the indication of copyright and the licensing
sement were not visible on the software packaging or on the disk. instead, it
15 hidden inside the sofiware manual.

Nerth American Systemshops Lid. v, King?

court stated:]

fin the evidence, 1 conclude that the program was sold io the defendants shrink-
wrapped; that no copyright symbol was visible to the purchaser. (since the copyright
-ymbol on the boeklet is on the inside front cover of the boukiet and not on
outside cover and the copyright symbol on the floppy disk is in the same general
ion on the disk as the registration number and the evidence of the witness
tace is that the registration number was not visible through the shrink-wrap); and
- no lcence statement was visible (the Heence statement being on the le back
:r of the booklet and not being on the floppy disk). in addition, the &3”1@(,’!}{26
ablishes that the copyright symbol comes up on the first screen when the program
sed, but no licence statement comes up on the screen. Finally, [ am m!fi\,;lt’ia that
user of the program would not have to refer to the booklet for gencral use of

the program as the program was designed to be, and was in fact, “user-useful” [..]

i1

It is frue that in every contract, including a contract for the sale of goods, the
Court may imply terms. However, it will not imply reasonable terms; it will only
sly necessary terms. The law does imply that the purchaser has inteaded Lo divest
::ii of all rights in the article sold, unless restrictions are brought home o the

I a Patentee sells the patented article to a purchaser and the purchaser
uses 1, he, of course, does not infringe. But why? By reason of the fact that
the law presumes from the sale an impled licence given hy the Puatentes to
the purchaser that he shall use that which he has bought, and in the ab-
sence of condition, this implied Heence is a licence to use or sell or deal
with the goods as the purchaser pleases,

The jurisprudence does conciude thal patented articles, and 1 am prepared to
fnd that copyrighted articles belong to a similar category, are different from normal

zonds in that restrictions not oaly may be imposed on the sale, but the restrictions
81 run with the goods:

[t is] open (o the patentee by virtue of his statuiory monopoly to make a
sale sub modo or accompanied by restrictive conditions, which would not
apply in the case of ordinary chattels; secondly, that the imposition, of these
conditions in & sale is not presumed, but, on the contrary, a sale having
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peeurred the presumption is that the full right of ownership was meant to
'bc vesled in the purchaser; while, thirdly, the owner's righis in a patent il

attel will be limited, there is brought home to him the koowledge vl
d

il
condilions imposed ... upen him at the time of sale

It appears to me that this general thrust of English jurisprudence s il
more applicable to the over-the-counter sale of computer software because of
way in which a computer program must be used, ie, in order to be used, it musi
copied at least once into the computer’s memory. In that way, the sale of compu
software programs differs markedly from the sale of other types of copyrightul
maierials such as books.

The Internet equivalent to the shrinkwrap contract is known as a clickwrap co
tract. Unilke software, which reguires removal of the shrinkwrap to manifest accep-
tance of the ferms, the Internst snables parties to be far more explicit in t
consent. The most common approach is the 1 Accept” button that is freqtmn A
found at the boitom of the online conlract. The Omar;o courts became among the
first in North Amsrca to address the enforceability of clickwrap contracts in this
1999 decision.

o

Rudder v. Microsoft Corp.”

This is a motion by the defendant Microsoft for a permanent stay of this intended
class proceeding. The motion is based on two alternative grounds, first that the
parties have agreed to the exclusive jurisdiction. and venue, of the courts, in King
County in the State of Washington in respect of any litigation between them, and
sceondly, that in any event, Ontario is not the appropriate forum for the conduct of
this proceeding and that the service ex juris of the Statement of Claim ought 1o be
set aside,

The Microsoft Network (“MSN™Y, is an opline service, providing, inter alia,
information and services including Internet aceess Lo its members. The service is
provided to members, around the world, from a “gatew r;"‘ mmd in the State of
Washington through computer connections most often made over standard telephone
lines.

The proposed representative plaintiffs in this actic
of MSN. Both are law school graduates, one of whom is admitted to the Bar in
Omntaric while the other worked as a legal researcher Thﬁ)}’ were assoclated with the
law firm which originally represented the intended class. The plaintiffs claim under
the Class Proceedings Act, 1992, 8.0, €6 on behalf of 2 Canada- wide class defined

were subscriber members

A
Afl persons vesident in Canada who subscribed for the provision of Inleret
access or information or services from or through MSN, The »harf)soli
Network, since September 1, 1995

This class is estimated to contain some 89,000 MSN members across Canada.

AR AL r

contract, breach of iuuarv duty,
total ameunt of  375.000,000.00
plaint ui% dl‘ga that M}r*mwmt
edit cards in breach
‘s, or acourate informa-
erved on Microsoft at s

nlainiiffs clalm damages {or breach
aapr;auou and punitive damages 1o
- with an accouniing and injunctive
and t'*km P

act and that Microsolt
concerning agcounts, The fstazta:mem ui;
L i Redmom. "«Va%’iﬂw!oﬂ on 5 s
The contract which the p
0% a “I‘vicn‘mcr Afgru-,mu. T :
excoute this agresment m’ic)r to receiving the services provided by
tach Member Agreement contains the followl

hreached is wentitizd
ISH are required o le -
the com-

rovision

!

Washington,
o courts W
laling o your

15.1 This Agreement s goverped by the laws of the
1.5 A, and you consent to the exclusive jurisdiction a
¥ing County, Washington, in all dispules arising oul sa% ar

ase of BSN ar your MSN membership.

The defendant relies on this clause in support of its assertion that ihe intended
pﬁOLCLdi’W should be permancntly stayed.
Although the plaintiffs rely on the contract as the basis for thely causes of
they submit that the court ought not 1o give credence to the “lorum sciection
contained within, It is stated in support of this contention lhat t
: pluintifis read only portions of the Member Agreement and thus had no nolice
forum sclection clause. Alternatively, the plaintiffs contend, in any event, that
fashington courts are nof appropriate for the conduct of this lewsnt
{ cannot accede to these submissions. [n my view, the forum selection clouse Is

¥
b
o
e

hie

L orepresen-

dtive and there is nothing in the factual record which persuades o
ld exercise my diseretion 50 as to permit the plaintiffs w0 avoid the o the

tractual provision. Accordingly, an order will go granting the relief sought by the
pdant, My reasons follow,

Analyvsis and Disposition

a1 selection clauses are generally treated with a measure of de feronce
courts, Madam Tastice Huddart, writing for the court in Sarbic
ioro” adopts the view that forum selection clauses should be tronte:
tion agresments. She siafes:

b

Sinee [orum selection clauses are fundamenially similar to arbit:
ments, ... there is no reason for forum selec tion clauses not 1o be touated in
4 manner consislent with the deference shown to arbitration agreements.
Such deference to forum selection clauses achieves preater iniernational
commercial certainty, shows respect for the agreements that 1he nartics have
signed, and is consistent with the principle of internationsd cormity,

tfuddart LA, further states that “a court is not bound o give cifect to an
fusive }H!l%d]ﬂ:ﬁ@ﬂ clause” but that the choice of the pzm%;s; should be respected
“there 18 stmng cause to override the agreement.” The burden for a showing
: ‘strong causc” rests with the plaint Mf and the threshold to be surpassed s
?.,wm;d the mere “balance of convenience”. The approsch taken by Huddart JA. is
consistent with that adopted by courts in Ontario,
The plaintiffs contend, first, that recardless of the deference to be shown io
[rum selection clauses, no effect should be given to the particular clause at ssue in




plaintift’s submission that the form in which the Member Agreement is provi
potential members of MSN is such that i1 obscures the forum selection
Therefore, the plaintiffs argue, the clause should be treated as if it were the
print in a contract which must be brought specifically to¢ the attention of the
accepting the terms. Since there was no specific notice given, in the plaintiffs
the forum selection clause should be severed from the Agreement which they
wise seek to enforce.

The argument advanced by the plaintiffs relies heavily on the alleged delig
cies in the technological aspects of electronic formats for presenting the termw
agreements. In other words, the plaintiffs contend that because only a portion of
Agreement was presented on the screen at one time, the terms of the Agreeme
which were not on the screen are essentially “fine print”™

T disagree. The Member Agreement is provided to potential members of M3k
in a computer rcadable form through either individual computer disks or wia
Internet at the MSN website. In this case, the plaintiff Rudder, whose affidavit
filed on the motion, received a computer disk as part of a promotion by MSN. The
disk contained the operating software for MSN and Included a multi-media sign up
procedure for persons who wished to obtain the MSN service. As part of the sign-up
routine, potential members of MSN were required to acknowledge their acceptance
of the terms of the Member Agreement by clicking on an “T Agree” button pre-
scnted on the computer screen at the same time as the terms of the Member Agrec.
ment were displayed, ‘

Rudder adimitted in cross-examination on his affidavit that the entire agree.
ment was readily viewable by using the scrolling function on the portion of the com-
puier screen vhc.rc the Membership Agreement was presented. Morcover, Rudder
acknowledged 1hat he “scanned” through part of the Agreement looking io; “costy”
that woulu bf: charged by MSN. He further admitted that once he had found the
provisions relating to costs, he did not read the rest of the Agreement. [.]

It is plain and obvious that there is no factual foundation for the plaintiffs’
assertion that any term of the Membership Agreement was analogous to “fine print”
in a wrilten contract. What is cqually clear is that the plaintiffs seck to avoid the
consequences of specific terms of their agreement while at the same time seeking to
have others enforced. Neither the form of this contract nor its manner of presenta-
tiont to potential members are so aberrant as to lead to such an anomalous result.
To give effect to the plaintffs’ argument would, rather than advancing the goal of
“commercial certainty”, to adopt the words of Huddart JA. in Sarabiz, move this
type of electronic tfransaction into the realm of commercial absurdity. It would lgad
tw chaos in the marketplace, render ineffectual clectronic commerce and undermine
the integrity of any agreement entered into through this medium.

On the present facts, the Membership Agreement must be afforded the sanctity
that must be given to any agreement in writing. The position of selectivity advanced
© the plaintiffs tuns contrary to this stated approach, both in principle and on the
oce, and must be rejected. Moreover, given that both of the representative
utts wre graduates of law schools and have a professed familiarity with Internet
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ne Rudder decision garnered widespread praise from the e-commerce bar
7 Canada as most applaudad the greater ceriainty for e-commerce coniract-
1 created by the decision. Consider, however, what the court was actually
sing. The Rudder case featured Canadian litigants, a dispute originating in
Canada, a Canadian Web site and Canadian currency, yet a Canadian court
faung that the Canadians could not sue in their local court nor apply their
local law. s this good policy? Will this approach increase or decrease con-
sumer confidence in s-commerce?

The State of New Jersey similarly upheid the forum selection at issue in
Caspi v. The Microsoft Network, L.L.C., 732 Azd 528 (N.J App. 1893}
After resolving that the forum selection clause was valid and did not vioiate
consumer fraud concepts, the court considersd whether there was adequate
notice of the clause.

The scenario presented here is different becauss of the medium used, elec-
tronic versus printed; but, in any sense that matters, there s no significant
distinction. The plaintiffis In Carnival could have perused all the Tine-print provi-
sions of their travel contract if they wished hefore accepting the terms oy
purchasing their cruise ticket, The plaintiffs in this case ware free.ml scrof
through the various computer screans that presented the lerms of their con-
tracis before clicking their agreement. .

Also, it seems clear that there was nothing extraordinary about the size or
placement of the forum ssiection clause text. By every indication we have, the
clause was presented in exactly the same format as most other provisions of
the contract. it was the first item in the last paragraph of the slectronic docu-
ment. We note that a few paragraphs in the confract were presented in upper
case typsface, presumably for emphasis, but most provisions, including ir
forum selection clause, were presented in lower case typeface. We disces
nothing about the style or mode of presentation, or the placement of the
sion, thal can be taken as a basis for concluding that the forum
clause was proffered unfairly, or with a design to conceal or de-emph
provisions. To conciude that plaintiffs are not bound by that ¢
squivalent to holding that they wers bound by no other clause &l
prbvismns were identically presented. Flaintiffs must be faken 1} KNOWT
that they were entering intc a contract; and no good purpose, consonamt with
the dictates of reasonable reliabillty In commerce, would be { by permit-
ting them to disavow particular provisions or the coniracts as 2 whole. ).

The issue of reasonable notice regarding & forum selection c¢lausa is a
guestion of iaw for the court to determine. We agree with the a irigl court that, in
the absence of a better showing than has been made, plaintifis must be seen
to have had adeguate notice of the forum selection . The resolution of
this notice issue, ai this siage of the liigation between plaintifis and defendants
must, of coursz, be seen o be without prejudice To a”y =numrag either party
may have the opportunity to make in ancther jurisdict a plenary proceed-
ing on the confract regarding issues apart from the /dhﬁd.}’ dﬂd enforceabiiity of
ihe forum selection clauss,

Discussion Questions

1.

What is reasonable notice? Is it easier to give reasonable notice for clickwrap




2. When is an online contract concluded? When the software is purchs
i .SAL . - - i ‘ ‘ - ") = AT "
velivery of software? Once the software is downloaded? Crce i is ir

Bun‘ding on the Rudder case, the Ontario court affirmed the validify of o
cor}t‘zactmg in a second case in 2002, Kanitz v. Rogers {able, an a!tiermi;‘;d
action suit launched by disgruntled subsorbers to %he Rogersj hir?h-‘spégd Mi;ﬁ
d?”?SS service, has potentially far-reaching anplications given theﬁ cour‘i”;m 'ﬁrf
not oniy for clickwrap contracting, but also for V“Jeb-basedhczontramuai noti;ﬁc;;g- 3

Kanitz v. Rogess Cable Ine?

The defendant provides, among other things, cable television service and high
Internet access to subscribers in certain parts of Canada, As of July 18 37?)‘{'}5
d.;:;if; that this action was commenced, the defendant provided iis Inte}négig“’f’ -
vices under the brand “Rogers@Home" to approximately 370 O{}D Rc&-vgrqzt;‘\
cf‘j‘i’omcrs, At the time of the institution of this action, these %f:;vj E"j only pre
vided 1n Ontario, ' o e o

The defendant has an establishe 3 I for i i ;
o ek wdant wi.cm an mmt?imimqi protocol for installing Roges@Home in
;,}ufs omer's nome. When prospective subscripers first order the service they are told
‘f; '-’{ J '.s*l=‘~'r Mrsnt bt oy ST | N ; ) ) .
1;1 4 feenmician must attend at their home to install the service, ar which time thev
sill he o g o <35y e rioep oo WES 1 N - -
Wil be required 1o sign the user agreement. When the technician arr
tomer's pro

: : ,

; . Ves al = e
home, h; or she is required to explain the installation procci%:h yi;:ilvz »;:
user agreement from the “Welcome Kit” provided to the sﬁbsz:;fi'bca"uz;nci héﬁ«'{:’ bw
subscriber execute the user agreement. The technicians are iHSTﬂiCI’:d ;Ut o C L.'&
1/”%1;?11(:43'13]3(: iiﬂS?.H]iB]iiUﬁ process unti the subscriber has exccuted the ::ﬁer agz'cemii?
?fabos;ibcrs are given 4 copy of the exccuted user agresment to retain for -th;\ja“
oo S.

The ot e N ;
The user agreement describes the Rogers@Home service and the terms on

which that service is nrovided fo ciboer
¢h that service is provided to subscribers. The user agreement incl

‘en that serv - pros ' udes on page
one the following provision regarding amendments to the user agree o
&

ment:

- Tox ELTIIFTS Seegm gy e
Amendment. We may change, modify, add or remove portions of this Agree
e . . . . A .t . - i - = B
ment at any time. We will notify you of any changes to this Agreemen: by
fuicy + Pl

posting notice of such changes on the Rogers@Home web site, or sendine
T, . - 5% & A : SILE, Se i
notice vin emall or postal mail, Your continued use of the Service following

notice of such change means that you agree to and accept

u he Agreement as
ST e e 2 3 o e - Fy 3 " . N .
qn.sum.i:,d_ Iﬁ you do not agree to any modification of this Agreement, you
e apdl ader o Vet . — : ) \ ) '
must .unmu?zatdy stop using Rogers@Home and notify us that You are fer-
minating this Agreement. )
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Shaw@Home user agreement contained a similar amending provision.

Newember 2000, the defendant amended the user agreement 1o add, among

current user agreement which governs subscribers. The arbitration clause

Arbitration. Any claim, dispute or conyroversy {whether in contract or torg,
pursuant To statute or regulation, or oltherwise, and whether pre-existing,
sresent or future) arising out of or relating 100 {a) this Agreement; {by Rog-
crs@Home: () oral or written statemepts, advertisements of promotions
relating to this Agreement or to Rogers@@Home or (d) the relationships
which result from this Agreement (including relationships with third parties
who ate not signatories 1o this Agreement) {collectively the "Claim™), will be
referred 1o and determined by arbitration (1o the exclusion of the courts),
You agree to waive any Tight you may have o commence or purlicipale in
any class action against us refated to any Claim and, where applicable, you
also agree to opt out of any class procecdings against us

If you have a Claim you should give written notice to arbitrate to us
at the address specified in Section 6. If we have a claim we will give you
notice to arbitrate at your address. Arbitraton of Claims will be conducted
in such forum and pursuant to such rules as you and we agree upon, and
falling agreement will be conducted by one arbitrator pursuant to the laws
and rules relaling to commercial arbitration in the province in which you
reside that are in effect on the date of the notice lo arbitrate.

The defendant posted the current version of the user agreement containing the
‘hiiration clause on the Rogers@Home customer support web sile on January 12,
{In addition, from mid-January to mid-February 2001, the fact that the user
cement had been amended was noted on the main page of the Customer Support
Site in the “News and Highlights” section. The Customer Support Site offers links to
the user agreement through both the “Policies/Agreements” and “Rogers Docs”
pages. Selecting either option presents a page thai (ij offers & link to the user agree-
cnent; (i) explains that the user agreement is the governing contract belween the

.ubseriber and the defendant; (1l) reminds the subscriber tha agreement
i

s periodically updated, and that the customer should check
shain the latest version of the user agreement: and {ivi isis the dale
user agreement was last updated

Further, following the swap, the defendant informed former Ontario Shaw cus-
womers that their Internet service was now provided by the defendant and that
v should consult the Customer Support Site for importaat information regarding
the service. On Pebruary 21, 2001, the defendant emucled the Rogers dHome Inter-
wiion Bulletin (Volume 2, Issue 1) to aill RogerstwHome customers, including for-
mer Ontario Shaw@Home customers. Among other things, this Bulletin welcomed
the former Shaw customers to Rogers@Home, and included 2 section titled “Impor-
tant Information for Former Shaw@lome Customers”. This section specifically

asked former Shaw customers to visit the Customer Support Site. which contains the
user agreement.

tiip
L

Is there an arbifration agreement?

&

I begin by observing that, if it is found that there is an arbitration agreement, it
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Uity wlloge, in paragraph 7 of the statement of claim, that the defendant b
the agreements which it had with the putative members of the class when the
dant’s service was not continually available or was intermiitently available o
nrluly slow throughout the period to which the claim applies but the defendant s
tinued fo collect payment of the fees for the service in full without deduction. b
plin that this is exactly the type of claim to which the arbitration provision o
gser agrecment was intended to apply.

Section 1 of the Arbitration Act, 1991 delines an arbitration agreement

an agreement by which two or more persons agree 1o submit to arbitration »
dispute that has arisen or may arise between them

The plaintiffs say that they did not agree to submit their disputes to arbitrat
assert that the defendant has unilaterally imposed arbitration upon them
purporting to amend the user agreement to include such an arbifration clause wit
out reasonable notice to them of such amendment. The plaintiffs therefore say thal
the defendant cannot rely on the arbitration clause. J

As T have already mentioned, the original wser agrecments, whether from
defendant or from Shaw, contained & provision which permitted the defendant to
amend the agreement from time to time. The clauses were broadly worded in that
they provided that Shaw or the defendant could “change, modify, add or remove
portions” of the asreements. Those user agreements also provided that continued use
of the service by a customer weuld constitute acceptance of any such amandments
The corollary Is, of course, that if the customer did not agree with any amendment,
the customer was fo ccase using the service.

The Shaw agrecment provided that reasonable notice would be given of any
such amendments but did not specify how such reasonable notice could be g;\m
The Rogers agreement, on the other hand, stated that notice could be given in one
o,i' three ways: (i) posting notice on the Rogers@Home web site; (i) sending notice
via email or {iii) sending notice by postal mail.

The plaintiffs contend that notice was not given by the defendant of the amend-
ment fo include the arbitration provision in any of these ways, It s not disputed that
there was no notice sent by postal mail, While there were email bulletins sent out by
the defendant, the plaintiffs say that none of these email bulletins coastitute notice
because tne fact that the user agreement had been amended s not expressly men-
tioned in any of these emails, Finally, while the amended user agreement wasdposwai
on the web site, the plaintiffs say that no notice of the amendments was posted. In
other words, while the defendant posted the amended user agreement itself, 1t did
not post a notice to advise customers that the agreement had been amended such
hat cusiomers would be alerted to go and look for and review the amended agree-
ment. The plaintiffs assert that the defendant has therefore failed 1o pm‘vi&;?@: the
required notice.

In response, the defendant points out that the amendments to the user agree-
ment to include the arbitration clause were made in November 2000 and the
m‘r;endcd user agreement was posted on its web site on January 12, 2001, It further
points out that after the amended user agreement was posted, the fact that the use
greement had been amended was noted on the main page of the Customer Support
Site in the "News and Highlights” section. Finally, the defendant observes that when
a customer accesses the user agreement on the web site, there 8 a note on the

They
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Fnd-User Agreement

The End User Agreement (EUA) is your contsact with us. In most cascs,
the BUJA was signed during the installation of the RogersiHome service. Tt
outlines the rights and responsibilities of bolh Rogers@tome and users
of the service, Among other things, it tells the customers what Services
Rogers@Home provides as well as how these services can and cannot be
used. To provide you with the best Interngt services possible, we update the
EUA on a periodic basis. Please keep checking back to ohtain the latest
End User Agreement. {The EUA Was Last Updated On: January tith
2001

i should note that the line regarding the time of the iast update appears in bold

The plaintiffs contend that none of these steps constitutes the requisite giving of
o under the user agreement. While T accept that one can fairly assert that the

dant could have done more to highlight the fact that the agreement had been

coended, that is not the issue. The issue is whether there was notice given of the
t

coondments as contemplated by the terms ol the user agreement. T believe that
PHOTC Was,

The user agreement expressly allows the defendant to amend the user agree-
and to give notice of that fact through its web site. Each of the representative
Jntiffs who was originally a customer of the defendant actually signed the user
sement which contained this amending provision. Hach of the representative
4iffs who was originally a Shaw customer also signed a user agreement which
cained an amending provision. The Shaw customers were given reasonable notice,
1 they became castomers of the defendant pursuant 1o the swap, of the terms of
corvice and other matters relating fo the provision of the service by the defendant. It
sould not be unreasonable to expect that those customers would take the time 1o
¢ the appropriate sections of the defendant’s web site to familiarize themselves
I the defendant’s terms of service if they werce interested in kaowing what those
rms of service were and whether they differed in any matetial respect from those
In my view, therefore, the former Shaw customers became bound by the
fendant’s amending provision once they became customers of the defendant pursu-
o the swap and continued to use the defendant’s service,

The effect of the terms of the amending provision in the wder agreement, in my
lew, is to place an obligation on the customer, who is interested in any amendments
(hat the defendant may choose to make to the user agreement, 10 check the web site
from time to time to determine if such amendments have heea made. Further, in
arder to check for such changes, 1 do not accept that the customer can reasonably
sssert that all he or she should have to do is simply go 1o lhe main screen of the
defendant’s web site and expect to find a notice regarding any such amendments.
The defendant is a large company with many different interests, all of which are rep-
cesented on its web site. Cable Internet access customers, who are the only custom-
crs who we are concerned with here. can reasonably be sequired 1o visit that portion
of the web site dealing with the Internet access aspect of the defendant’s business to
sind such a potice. Such a customer can alse be reasonably required, once at the
nternet access poriion of the web site, lo have to go 10 that portion of that site
where the defendant’s policies and agreements are maintained to find any such
notice. One would not expect to look for such a notice in those portions of the web
site dealing with other matters, such as “View and Pay Bills” or “Price Comparison”
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The evidence establishes that had any of the plaintiffs taken the time w
the Customer Support section of the Internet access portion of the defendani
site, they would have seen a notice that the user agresment had been amended
ther, if they had ever revigwed the user agreement on the web site, they would
alsa known of the fact that the defendant posts the last change date for the
agreement and they could have easily delermined thersfrom whether any fin
changes had been made to the user agreement since the daic they last checked
any amendments. In either way, they would receive notice of any changes m
While the plaintiffs make much of the fact that the defendant could have, but
not, send email nofifications to customers of the amendments to the user agreon
the fact is that email notification is a separate mode of communication authorized
the amending provision. As long as the defendant uses one authorized method,
cannot be fauited for not having used another. | conclude, thersfore, that the defs
dant did give notice of the amendments as reguired by the user agreement.

The evidence also establishes that each of the plaintiffs continued to use ik
defendant’s service subsequent to the posting of the notice and the amended u
agreement. Under the terms of the user agreement, therefore, they were cach
deemed to have zccepted the amendments o

The plaintiffs also submit that they were given inadequate notice of the amesnd.
ment to add the arbifration clause because the process of finding the user agreement
on the web site is unduly cumbersome and the clause in guestion is “buried” in the.
agreement. They contend therefore that the amendment was not sufficiently brought
to their attention and they are consequently not bound by it, They rely on decisions
such as Tilden Rent-A-Car v. Clendenning (1978}, Toronto Blue Jays Baseball Club v.
John Doe and Badie v. Bank of America, For reasons that 1 will set out below, I do
not find that this case 15 comparable to any of those cases.

The evidence offered by the plaintiffs doss not support their assertion that the arbi-
tration clause was hidden from customers, Indeed, in one respect the plaintiffs’ evi-
dence could be fairly characterized as disingenuous. Mr. Wallis, in his affidavit,
asserted that it requires considerable effort, and the review of numerous different
sereens, in order to find the user agreement. In fact, and as Mr. Wallls admitted on
cross-examination, it takes a review of only five screens on the defendant’s web
site to get to the user agreement. It admittedly takes more steps if one starts at the
Excite@Home web site but not significantly more once one locates the proper links
o follow. I note in this latter regard that Mr. Wallis has his Master’s degree in
computer science. [ would expect that he s therefore very familiar with the fact that
locating a specific piece of information on any given web site can sometimes reguire
a trial and error approach until one becomes familiar with the web site and where
items are located on it. 1 do not accept, however, that that reality fairly justifies the
plaintiffs’ characterization as to the magnitude of difficulty involved in finding the
user agreement that was suggested by Mr. Wallis in his affidavit,

The user agreement is also contained on the iToolbox CID which the defendant
sent {0 all customers in June 2601, Mr. Wallis, in his affidavit, similarly advanced the
coniention that it was difficult to find the agreement on the CD. He said that he
was only able to do so because of his expertise in computer science. Mr, Wallis went
on o state that “any non-technical person” he had given the CD to had not been
able 1o find the agreement, Under cross-examination, however, Mr, Wallls admitted
that the only “non-technical” person he had given the CD to was his wife and that
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vnowledee of what his wife had done to try and find the agreement. U
ge ) : g cement. 11
of the plaintiffs’ evidence which 1 said could fairly be regarded as

papect
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iy, the plaintiffs say that the clanse is “buried” in the &greemeni, This
: s based largely on the fact that one has 10 seroll throug}:’l ihe aghe;megja
she screen in order to find the arbitration clause. That contention 1s
with which I agree, from Rudder v.

H

iis up on ,
refuted by the following observation, _
Corp. {1999}, where Mr. Justice Winkler said:

of the terms of the Agreement are dispiayed in. the same .fnrm-abt.
there are certain terms of the Agreement displayed entua}ly !m
5o physical differences which maks a pamcu:;ar
difficult 10 read than any other term. In other
that term would be defined in a written doc-
wment, The terms are sei out in plain language, ab§6nt words that are cp;;z—
moaly referred to as ‘legalese’, Adminedly, the eniire Agmf:-me:m cannoi be
A smputer screen, bul this is not marerially different

displayed at once on the com . ‘
; ’ i i ey ik Teduires Y y the
from a multi-page written docoment which requires & pany to

DAgES,

Al
Although,
upper-case letters, there are

lerm of the sgreement more
words, there is no fing print as

As was the case with the agreement that was ’m-:fg*;c b Justif:e Wixj}ki@r, h?,fe
Vitration clause is a separate defined clause with 1i5 own h@admgpm }Dﬁid p;m“t,
ed just as all of the other clauses of the agreement arsftu gisp_ay_eé. tis

nor 15 it in fine print

| oiherwise tucked away in some cbscure place designed fo nxa:ke rt‘ dgscogambla
- through dogged determination. The clause is upfront and sasily located by any-
who wishes 1o take the time to scroll through the decument for even a CULsoTY
ow of jts contents. The arbitration clause is, there?fm'e: no?at all equivalent ;::;
ine print on the back of the rent-a-car contract in the Tilden case or on Ihe
of the baseball ticket in the Blue Jays case. ’ ' ‘ |
} am also mindful, in reaching my conclusion on this point. of t‘n? fact that we
| case with a different mode of doing busim&as‘than na§ hare%ofqre
gonerally considerad by the courts. We are here dcahng‘w;f@ people whe( wish
il themselves of an electronic environment and ﬁ}s glectronic sews«aes, %hjt;re
sle threugh it It does not secm unreasonable for persons, wha ’8.1?(:.5»5: ing
conic access to all manner of goods, services and producis along with mfa'}rmav
“ and other resources. o have the legal attributes
h electronic access,

.

. display ‘ o ¢ ceme
ontained within a larger clause dealing with other matters

- dealing in this

ooy

communication, entertainment :
their relationship with the very entity thai is pz‘oviﬁjmg suc
red and communicated to them through that clﬂgtft}nag format. .
[ conclude. therefore, that there was adequate nuucc' given to cus‘tﬂmers o.f f z
Changes to the user agreement which then bound i'.i.m plaintitls whef'l tney;ceritmge

use the defendant’s service. Conseguently, [ find that there is an arbitration
suresment between the parties.

fS

Notwithstanding the apparent support for er}aforcing cﬂiickwrap‘ agreements, the
existence of such agreements should stil be subject to stm};i serutiny as =ca}uir*;s, (;m-
ior both how assent to the contract was obtained and jﬂQQe the policy implica-
ions of enforcing the particular agreement. if the agrgemeqt is a standgrd cilckwrf}i
soreement in which the user was required 1o positave%}{ indicate the]r agreem)a{g
'*':'J clicking on an ‘1 agree” or similar icon, the court will likely deem this to be valid

Sy




it is not uncommon, however, for Web sites to use terms of Use agresments
which no positive assent is obtained. The Web site visitor is unlikely to have read 4
terms of the agreement and its enforceability therefore stands on shakier grouned,
recent U.5. case termed this form of contract g “browsewrap contract” and argu
that contracts would not be enforced without a clear indication of assent.

Specht v, Netscape Communications Corp.7

Promises become binding when there is a meeting of the minds and consideration i
exchanged. So it was at King's Bench in common law Bngland; so it was under the

B

common law in the American colonies; so it was through more than two centurics i
jurisprudence in this country; and so it is today. Assent may be registered by
signature, a handshake, or a click of a somputer mouse transmitted across the invis
bie ether of the Internct. Formality is not a requisite; any sign, svmbol or action, oy
even witlful inaction, as long as it is unequivocally referable to the promise, may org
ate & contract. :

The three related cases before me all involve thi timeless issue of assent, but -
in the context of free software offered on the Internet If an offerce downloads -
free software, and the offeror seeks a contractual understanding limiting its uses and
applications, under what circumstances does the act of downloading create a con-
tract? On the facts presented here, is there the requisite assent and consideration?
My decision focuses on these issues.

In these putative class actions, Plaintiffs allege that usage of the software trans
mits t0 Defendants private information about the wser’s file transfor activity on the
Internet, thereby effecting an electronic surveillance of the user's activity in violation
of two federal statutes, the Electronic Communications Privacy Act, 18 U.S.C. 82510
et seq., and the Computer Fraud and Abuse Act, 18 U.S.C. § 1030, Defendants Ove
to compel arbitration and stay the proceedings, arguing that the disputes reflected
in the Compiaint, ke ali others relating to use of the software, aee sublect to a bind-
ing arbitration clause in the End User License Agreement {“License Agreement”,
the contract allegedly made by the offeror of the software and the party effecting the
download. Thus, T am asked to decide if an offer of a license agreemont, made inde-
pendently of freely offered software and not expressly accepted by a user of that soft-
ware, nevertheless binds the user to an arbitration clause contained in the rense,

L FACTUAL AND PROCEDURAL BACKGROUND
Defendant Netscape, a provider of computer software programs that enable and
facilitate the use of the Internet, offers its “SmuartDownlead” software free of charge
on its web site to all those who visit the site and indicate, by clicking their mouse in
a cesignated box, that they wish to obtain it. SmartDownload is a program that
makes it easier for its users to download files from the Internet without losing their
interim progress when they pause to engage in some other task, or if their Internet
connection is severed. Four of the six named Plaintiffs ~- John Gibson, Mark Gruber,
Sean Kelly and Sherry Weindorf — selected and clicked in the box indicating a deci-
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vt obtain the software, and proceeded to download the software on to the hard
. of their computers. The fifth named Plaintiff, Michael Fagan, allegedly do*fml—
o the software from a “shareware” web site operated by a third party. The sixth
Plaintiff, Christopher Specht, never obtained or used SmartDownload, but
maintained a web site from which other individuals could download files.
Visitors wishing to obtain SmartDownload from Netscape’s web site arrive at a
pertaining to the download of the software. On this page, the;c? appears a
cicdd box, or button, labeled “Download.” By clicking on the box, a visitor lﬂlilat('is
< download. The sole reference on this page to the License Agreement appears in
i that is visible only if a visitor scrolls down through the page to the next screen.

w wvisitor does so, he or she sees the following invitation to review the License
Spreement:

iease review and agree to the terms of the Netscape SmartDownload soft-
ware license agreement before downloading and using the software,

Yisitors are not reguired affirmatively to indicate their assent to the License
Seregement, or even to view the license agreement, before proceeding with a down-
ad of the software. But if a visitor chooses to click on the underlined text in the
ipvitation, a hypertext link takes the wvisitor to a web page en.tiﬂed “‘Licensa & Sup-
port Agreements,” The first paragraph on this page reads in pertinent part:

The use of each Netscape sofiware product is governed by a license agree-
ment. You must read and agree to the license agreement terms BEFORE
acquiring a product. ‘ .

Please click on the appropriate link below to review the current license
agreement for the product of interest 1o you before acquisit%en. For products
available for downlead, you must read and agree to the license agreement
terms BETFORE vyou install the softwars. If you do not agree to the license
terms, do not download, install or use the software.

Below the paragraph appears a list of lcensc agrecments, the first of which
= “license Agreement for Netscape Navigator and Netscape Commumc;ﬁw Pz’mduci
Family {Netscape Navigator, Netscape Communicator and Netscape Smas‘iDownioad‘}_‘
If the visitor then clicks on that text, he or she is brought io another web page, this
one containing the full text of the License Agreement. ‘

The License Agreement, which has been unchanged throughout the pf.’,ﬂ@{.i that
Metscape has made SmartDownload available to the pubii(:..l gs‘mm the user a license
(o use and reproduce SmartDownload, and otherwise contains few zcszrmizonston tl“‘mz
use of the software. The first paragraph of the License Agreement describes, in
upper case print, the purported manner in which a user aceepts or rejects its terms.

BY CLICKING THE ACCEPTANCE BUTTON OR INSTALLING OR
USING NETSCAPE COMMUNICATOR, NETSCAPE NAVIGATOR, OR

NETSCAPE SMARTDOWNLOAD SOFTWARE (THE “PRODUCT™,
THE [INDIVIDUAL OR ENTITY LICENSING THE PRC}_’DUCT
(CLACENSEE™) IS CONSENTING TGO BE BOUND BY AND IS

BECOMING & PARTY TO THIS AGRUTIMENT, IF LICENSEE DOES
NOT AGREE TO ALL OF THE TERMS OF THIS AGREEMENT, THE
BUTTON INDICATING NON-ACCEPTANCE MUST BE SELECTED,
AND LICENSEE MUST NOT INSTALL OR USE THE SOFTWARE.

The License Agreement also contains a ferm requiring that virtually all disputes
be submitted to arbitration in Santa Clara County, California. Unless otherwise



[ property rights) shall be subject 1o fingl and bind
: County, Californis, under the auspices of JAME
ag party paying all costs of arbitration. |
7 : of SmartDownsioad must use 11 in connection with Netsca
Drowser, which may be obtained either as an Independent product, Net ape
tor, OF a5 part of a suite of software, Metscape Communicator, N:«wiﬂa‘;{;{ "
f"‘g"ir%.ll}ii&.i'di{)}' are governed by a single license apreement, which is ?dczaiimf
‘z::asai‘z%grc:mnmt for BmartDownload. By Its terms, the szvi%iﬁr / ("‘um;;m
cense s limited to disputes “relating to this Agreement.” (“fi;: p_ziz'ﬁ'i;"asz;w;‘éij.
the alleged failure, neglect, or refusal of another I ;ﬁ:;"béirz:zlc\amda:r a mmzwk

13:? ;étr t;;, ;i};ie:cé;é;i;;i ?;21 ;:2; szz_ng? Q?zt of the f;.‘(?l‘;fi'f:')‘,’t':fﬂ}’ bolween *%;"11.’
fies, I “ cting tha - arbitration proceed in the maaner providud
I such agreement. .., The court shall hear the partics, and upon being satislicd i
jme‘ makmg of the agreement for arbitration or the failure to :t:o.ﬁmiy tgs’;”c:;wli;h i ;
i issue, the court shall make an order directing the parties to pr{i}cc{;d wto afb‘iu'\-m”
in accordance with the terms of the agreement. The hearing and pro&:aédina’i =;e:e
s'su»;:h agreement, shall be within the disirict in which the petition for an Oi’d;: Gm?
ing such arbitration is filed. If the making of the arbitration agreement of 1}1; “f"

ure, negicszt, or refusal to perform the same be in issue, the court Sﬁaﬁ h){;u:j A
f;umi’n&riiy to the trial thereof... Where such an issue is raised, the przirt'v '1159&!& iy
be i dt:_fatldt may ... demand & jury trial of such issue... If %hﬁ juf}" fﬁén;‘i ‘ﬁ{':'u a :
agreement in writing for arbitration was made or that there is no default in :31'(;"{‘5‘;5:
ing thc;eunder; the proceeding shall be dismissed. If the jury find that an af;r:cs':;“;ﬁ;%
for arbitration was made in writing and that there is o default in pmcccdi;ﬁ ﬂ:wxz
under, the court shall make an order summarily directing the Oamm 1o ?mcfcfi v»
the arbitration in accordance with the terms Jihcmof.”}, S e

1. APPLICABLE 1AW
Ihc‘. Pefuiﬁai'az Amlm}uon Act expresses a policy strongly favoring the enforcement of
arbitration clauses in contragts. ) o

A writlen provision in .. & contract ovidencing a transaction involving com-
merce to seltle by arbitration a controversy theresfter arising out z;f such
contract or transaotion, or the refusal o perform the whoi:: aroany Lpari
thereof shall be wvalid, irrevocable, and enforceable, save sza.md such
grounds as exist at law or in equity for the revocation of any c.'onh‘z;c::.‘

QUS(L § 2.. The iuicrpﬁitz?ti@n of an arbitration agreement is governed by the fed-
cral substantive law of arbitration. )

- Ozn this busis, Defsndan‘ts argue that this motion properly is analyzed using the
{s-idemi common law regarding the arbitrability of disputes, and that such fc:k;%eral
common law “simply ‘comprises generaily accepied principles of contract law.”

‘ Howcvsr,‘ Defendants’ approach elides the distinction between two s'-‘par’:iel ana-
Iytical steps. First, I must determine whether the parties entered into a gindgn :: :
tract. On%y if I conclude that a contract cxists do I proceed to d seeond sf§ em;c
zm&%}tﬁ: mj:.erp:fetai:ion of the arbitration clause and its appiicabiiiwh ?0\ the M;fgcsf)t
case. The first stage of the analysis — whether a contract was f@mﬁea . is i% ic‘st;ﬂ
ui state iajw. Hf, under the law, a contract js formed, the interpretation ;ﬁi'(tlfe 55032

1 o1 .
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determining which state law to apply, T look first fo the choice-of-law
of the forum state, New York, Under New York’s choice-of-law rules, when
csining which state’s law to apply to a contract dispute, “the court evaluates the
tor of gravity’ or ‘grouping of contacis, with the purpose of establishing which
a5 ‘the most signiticant relationship to the transaction and the parties.”” The
Plaintiffs reside fn various states, including Florida, Louisiana, and New
None of these states appears to have any other connection to the ltigation
duct af jssue — SmariDownload — was created by Netscape, a Delaware cor-
s with its principal offices in California. Plaintiffs argue in their motion
that SmartDewnload was designed in California and is distributed from
ape’s web site, which is maintained by employees at Netscape’s California
to Internet users throughout the world, Netscape appears nat to dispute
ussertions. Califormia necessarily has an interest in the enforceability of an
tion clause pertaining to a product ereated in Californin by a California-based
sration. Likewise, California has an interest in whether a California-based corpo-
on has created a product that violales federal privacy and electronic surveillance

les, Although the record evidence on this point is sparse at best, no other state
s to have an interest of comparable strength, Therefore, 1 conclude that Cali-
ia has the most significant connection to the litigation, and I apply California
o 1o the issue of contract formation. By iis terms, Article 2 of the Uniform Com-
corcial Code “appliss to transactions in goods.” The parties’ relationship essentially

‘hat of a seller and a purchaser of goods. Although in this case the product was

Pt

srovided free of charge, the roles are essentially the same as when an individual

ses the Internet to purchase software from a company: here, the Plaintiff requested
Defendant's product by clicking on an icon marked “Trownload,” and Defendant then
conidered the product. Therefore, in determining whether the parties entered into 2
contract, T look to California law as i relates to the sale of poods, inchuding the
Cmiform Commercial Code in effect in Californin

111, DID PLAINTIFFS CONSENT TO ARBITRATION?

{Tnless the Plaintiffs agreed to the License Agrecment. they cannot be bound by the
arbitration clause contained therein, My inquiry, therefore, focuses on whether the
Plaintiffs, through their acts or failures to act manifesiad their assent 10 the ferms
of the License Agreement proposed by Defendant Netscape, More specifically, T
must consider whether the web site gave Plaintitfs sufficient notice of the existence
and terms of the License Agreement, and whether the act of downloading the soft-
ware sufficiently manifested Plaintiffs’ assent to be bound by the License Agreement.
[ will address separately the factually distinet circumstances of Plaintiffs Michasl
Fagan and Christopher Specht. In order for a coniract (o hecome binding, both par-
ties must assent to be bound. “[Clourts have reguired that assent to the formation of
4 contract be manifested in some way, by words or other conduct, i it 18 o be
effective.” “To form a contract, a manifestation of mutual assent is necessary.
Muteal assent may be manifested by written or spoken words, or by conduct.” "A
contract for sale of goods may be made in apy manner supfficiznt o show agreement,
yistence of such a contract.”

53

including conduct by both parties which recognizes the &

These principles enjoy continuing vitality in the realm of software licensing., The
sale of software, in stores, by mail, and over the Internet, has resulted in several
specialized forms of license agreements. For example, software commonly is packaged
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subject to the terms of a license agreement contained inside the package. The licene
agreement generally explains that, if the purchaser does not wish to Ci;tﬁi.i’ into 4 a.’i.
tract, he or she must return the product for a refund, and that failure to z‘cﬂmz
within a certain period will constitute assent to the license terms. These so-call
“shrink-wrap licenses” have been the subject of considerable Htigation. )

In PreCD, Inc. v. Zeidenberg, for example, the Seventh Circuit Court of

Appeals considered a software license agreement “encoded on the CD-ROM disks as

ell as printed in the manual, and which appears on & user's screen every time “zg .
-Softwar_e runs.” The absence of contract terms on the outside of the box containing
the soi‘tv‘vare was not ... In a breach-of-warranty suit involving software, the Supz‘mé; '
Coz?zrt of Washington, en banc, enforced a license agreement ;;ha*t, like the aureénm.'s.z 5
at 1ssue in ProCD, was presented on the user’s computer screen cach time b‘{he solt-
ware was used, and also was located on the outside of each diskette pouch and on

the inside cover of the instruction manuals.

A wendor, as master of the offer, may invite acceptance by conduct, and may

propose limitations on the kind of conduct that constitutes acceptance. A buyer may
accept by performing the acts the vendor proposes to treat as acceptance. And that
is what happened. ProCD proposed a contract that a buyer would accep.t by mir.“ai;
the software after having an opportunity to read the lcense at leisure ihsi
Zeidenberg did, S
He had no choice, because the software splashed the license on the screen and
:voidd. ?1’10; fet /z).zm proceed wzﬁz‘@ur indicating acceptance. The court concluded that
[sjhrinkwrap licenses are enforceable unless their terms are objectionable on
gr@unds applicable to contracts in general (for cxample, if they violate a rule of posi-
tive law, or if they are unconscionable).” | |
The Seventh Circuit expanded this holding in Hill v. Gateway 2000, Inc. In Hill
a cus.i:omer ordgered a computer by telephone; the computer arrived in a box aisn;
containing license terms, including an arbitration clause, “to govern unless the fs.;sw
t@mgr returnfed] the computer within 30 days.” The customer was not r{:qsiwrcld
o view or expressly assent fo these terms before using the computer. More than
?{G days later, the customer brought suit based in part on Gateway's warranty in the
license agreement, and Gateway petitioned to compel arbitration. The court held
that :the manufacturer, Gateway, “may invite acceptance by conduct,” and that “[bly
kﬂeepmg. the computer beyond 30 days, the Hills accepted Gateway's offer, mdudin;g
the .arb::raticn clause.” Although not mentioned in the decision, the customer by
seeking to take advantage of the warranty provisions contained in the license ag’re&
ment, thus could be fairly charged with the arbitration clause as well, It bears noting
that un%ike the plamntiffs in Hill and Brower, who grounded their claims on exp;csz
warranties contained in the contracts, the Plaintiffs in this case base their claims on
alleged privacy rights independent of the License Agreement for SmariDown]éaé
Not all courts to confroat the jssue have enforced shrink-wrap leense a”zee.—
ments. In Klocek v. Gateway, Inc, the court considered a standard shrénk—i’mp
ig;mn;a;%z;;m’}eglt t;hat was included ?n iiharbc)x caiz?itaini‘ng the computer ordered by
he plain he court ficld that Kansas and Missourl courts probably would not
iailiow Hill or ProCD, supra. The court held that the computer purchaser was the
c‘)ifmorn and that the vendor accepted the purchaser's offer by shipping the computer
in response to the offer. Under Section 2-207 of the Uniform Commercial Code the
court held, the vendor's enclosure of the license agreement in the .. In this res;)ec?

appeared on the user'’s computer screen when the software was used and
act be bypassed until the user indicated acceptance of its terms.

For most of the products it makes available over the Internet (but not
Download), Netscape uses another common iype of software license, one usu-
identified as “click-wrap” licensing. A click-wrap license presenis the user with a
e on his or her computer screen, requizing that the user manifest his or her
i fo the terms of the license agreement by clicking on an icon. The product
ot be obtained or used unless and until the icon Is clicked. For example, when a
¢ attempts to obtain Netscape’s Communicator of Navigator, a web page appears
wiaining the full text of the Communicator / Mavigator license agreement. Plainly

e on the screen is the query, “Do you accept all the terms of the preceding

ase agreement? If so, click on the Yes button. If you select No, Setup will close”
s this text are three button of icons: one labeled “Back” and used to return 1o
v garbier step of the download preparation; one labsled “No,” which if clicked, ter-
inates the download; and one labeled “Yes” which if clicked, allows the download
proceed, Unless the user clicks “Yes” indicating his or her assent to the license
cement, the user cannot obtain the software. The few courts that have had occa-
\ to consider click-wrap contracts have held them to be valid and enforceable.

A third type of software license, “browse-wrap,” was considered by a California
oral court in Polistar v. Gigmania Ltd, No. In Pollstar, the plaintiff's web page
cred allegedly proprictary information, Notice of @ license agreement appears on
the plaintiff's web site. Clicking on the notice links the user to a separate web page
containing the full text of the license agreement, which allegedly binds any user of
.+ information on the site. However, the user is not required to click on an icon
sressing assent to the license, or even view iis terms, nefore proceeding to use the
information on the site. The court referred o this arrangement as a “hrowse-wrap”
license. The defendant allegedly copied proprictary information from the site. The
plaintiff sued for breach of the license agreement, and the defendant moved to dis-
miss for lack of mutual assent sufficient to form a contract. The court, although de-
nying the defendant’s motion to dismiss, expressed concern about the enforceability

T
1

of the browse-wrap license:

Viewing the web site, the courl agrees with the d s{endant that many visitors
16 the sile may nol be aware of the license agreement. Notice of the license
agreement s provided by small gray text on o gray background.... Mo re-
ported cases bave ruled on the enforceability ol a browse wrap license...
While the court agrees with [the defendant] thal the vser is not immediately
confronted with the notice of the license agreement, this does not dispose of
[the plainifs] breach of contract claim. The court hesitates to declare the
invalidity and unenforceability of the browse wrap license agreement at this

I

o

time.

The SmartDownload License Agreement in the case before me differs funda-
mentally from both click-wrap and shrink-wrap licensing, and resembles more the
browse-wrap license of Pollstar, Where chick-wrap license agrsements and the shrink-
wrap agreement at issue in ProCD require users to perform an affirmative action
anambigucusly expressing assent before they may use the software, that affirmative
action is equivalent to an express declaration stating. “[ assent to the terms and con-
ditions of the license agreement” or something similar, For example, Metscape’s Nav-
igator will not function without a prior clicking of 2 box constituting assent.
Netscape’s SmartDownload, in contrast, allows a user 16 download and use the soft-
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ciated license or indicates an undersianding that a contract is being forme
California courts carctully limit the circumstances under which a party mavbbfs. b

to a contract, "[Aln offeree, regardless of apparent manifestation of his consent. »
ncl bound by lnconspicuous contractual provisions of which he was unaware, u
}.zu'm:(é in a document whose contractual nature is not obvious... This principic
knowing consent applies with particular force to provisions for arbitration.” Netscns
argues that the mere act of downloading indicates assent. However, downloadine
hardly an upambiguous indication of assent. The primary purpose of downloading
to obiain a product, not to assent o an agrsement. [n contrast, clicking on an AZ;
stating “1 assent” has no meaning or purposc other than to indicate such assont
MNetscape’s failure 1o require users of SmartDownload 1o indicate assent to its liconss
as a precondition to downloading and using its software is fatal to its argument tha
a contract has been formed, Furthermore, unlike the user of MNetscape I;Tavigamr a
other click-wrap or shrink-wrap licensees, the individual obtaining SmartDownload i
not made aware that he is entering into a contract, SmartDownload is available from
Netscape’s web site free of charge. Before downloading the software, the user need
not view any license agreement torms or even any reference to a license agreement,
and need not do anything to manifest assent 1o such a lHeense agrcemgnt other
than actually taking possession of the product. From the user’s vantage point,
Sma?zbowniﬁad could be analogized fo a free neighborhood newspaper, rcadiE;f
obtained from a sidenwalk box or supermarke! counter without any exchange with 4
s;llcr or vender, It is there for the tuking. The only hint that a contract is being
formed is one small imx.m‘ text referring to the license agreement, text that appczn;%
below the screen used for downloading and that a user need not even see beforu
obizining the product:

Please review und agree o the terms of the Netscape SmartDownload soft-
ware license agreement before downloading and using the softwarc.

o Cpuchcd in the mild request, “Please review,” this language reads as o mere
invitation, not as a condition, The language does not indicale that a user must agree
to the licenss terms before downloading and using the software. While clearer Tan-
guage appears in the License Agreement iisell, the langusge of the invitation docs
not re.quire the reading of those terms or provide adequate notice cither that a con-
tract is being created or that the terms of the Livense Agreement will bind the user.
The case law on soflware licensing has not croded the importance of assent in con-
?r‘act formation. Mutual assent is the bedrock of any agreement to which the law will
give force, Defendants’ position, if accepted, would so expand the definition of
a.sscm as to render it meaningless. Because the user Plaintiffs did not assent to the
license agreement, they are not subject to the arbitration clause contained therein
and cannot be compelled to arbitrate their claims against the Deflendants. Dci"cﬁw
dgnts further contend that even i the arbitration clause In the SmartDownload
Llcense Agreement is not binding, the license agreement applicable to Netscape
(,ium.municato:r and Mavigator appHes to this dispute. As discussed carlier, the Com-
municator and Mavigator agreement is a conventional click-wrap contract; it prevenls
any use of the software unless and until the user clicks an icon stating his or her
assent *%G.thc terms of the license, The agreoment contalns a clause rcqui’mg arbitra-
fii{)r‘l of “all disputes relating to this Agreement.” Assuming arguendo that it is
enmrcgabie, the Communicator / Navigator license agreement is a .scpamtﬁ coniract
governing u separate trapsaction; i makes no mention of SmartDownload. Plaintiffy’
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© about Plaintiffs online activities to Defendants. These claims do not impli-
Csmmunicator or Navigator any more than they implicate the use of other
o om Plaintiffs’ computers, Resolution of this dispute does not require inter-
of the parties’ rights or obligations under the license agreement for
Communicator and Mavigator. Defendants were free to c¢raft broader lan-
the Communicator / Navigator license, explicitly making later applications
SmartDownload subject to that click-wrap agreement. They dd not do so.
¢, T reject Defendants’ argument that the arbitration clauses in the Commu-
and Navigator license agreements mandate arbitration of this dispute,

sinile the form of assent may call into guestion the validity of an online con-
o the actual terms of the contract itself are of sven greater consegquence.
: are required to consider the reasonableness of the lerms of a contract as
of their analysis. A court may simply rule that the forum selection clause is
srceable in light of the overall nature of the confract. This peccurred i
0 v, AOL, a recent Caiifornia case involving a disputed 15P bill. After
25 sued AQL in California state court, ACL responded by seeking to have
s dismissed on ihe grounds that the ADL service contract contains a forum
ion that requires all disputes arising from the contract to be brought in Vir-
The trial court surprised ACL by refusing to enforce the company's {erms
sice agreement on the grounds that it would be unfair and unreasonable
suse the clause in question was not negotiated at arm’s length, was contained
. standard form contragt, and was not readily identifiable by plaintff dus the
Il text and location of the clause at the conclusion of the agreement”

The irial courts decision was upheld in June 2001 on appeal in the foliowing

sion;

¥

evica Online, Ine. v. The Superior Court of
Vameda County?

netition for writ of mandate was filed by petitioner America Onling, Inc. {(AOL)
wving the denial of its motion to stay or dismiss a putative consumer class action
wit, The motion was based on a claim that California is an inconvenient forum
hich to litigate the dispute concerning AOL’s proprictary Interncl service, In
o clause in ifs con-

i
ot of its motion, AOL exclusively relied on a forum sele
with real parties in interest. Al Mendoza, Jr. {Mendoza) and the potential
members, which designated Virginia as the jurisdiction in which ali disputes
ing out of the relationship would be fitigated, The agreement also included a
hoice of law provision requiring that Virginia lfaw be applied o any such dispute.
Wwe conclude the court properly denied AOLs motion. First, one of the causes
i action secks class action relief under the Caifornia Consumers Legal Remedcies
Act (CLRA). This act contains a provision that voids any purported waiver of rights
gnder the CLRA as being contrary to California public policy.

Alameda County Sup. Ct. No. 827047-2 (C.A. Cal, 1st App. Dist, Div. Two,
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Enforcement of the contractual forum selection and choice of law clauses wonde
be the functional equivalent of a contractual waiver of the consumer protections
under the CLRA and, thus, is prohibited under California law. Second, we concluds

that Virginia law does not allow consumer lawsuits to be brought as class actions and

the available remedies are more limited than those afforded by California faw:
Accordingly, the rights of Mendoza and the California consumer class members would -
be substantially diminished if they are required to litigate their dispute in Virginia,

thereby violating an important public policy underlying California’s consumer protec-
tion law. For this independent reason, the forum selection clause is unenforceable.

I, FACTUAL AND PROCEDURAL HISTORY
A class action was filed by Mendoza for himself and others against AOL seeking

compensatory and punitive damages, infunctive relief, and restitution. The complaint -

alleges thal real parties are former subscribers to AOL’s Internet service who, over
the past four years, paid between 35 and $22 each month for the service. Monthly
payments were made by allowing AOL to debit automatically the credit cards of
class members. The class members terminated their subscriptions to AOL but, with-
out authorization, AOL continued to debit their credit cards for monthly service
fees. Mendoza individually afleged that he gave AOL notice of the cancellation of
his subscription in October 1999, but ACL continued to charge monthly fees against
his credit card at least through February 2000, at which time Mendoza cancelled his
credit card in order to stop the debits.

The complaint alleged separate causes of action including violations of Califor-
nia’s Unfair Business Practices Ac:, violations of Californials CLRA, common law
conversion/trespass, and common law fraud. The complaint also prayed that the
action proceed as a class action under Code of Civil Procedure section 382, Civil
Code section 1781, and Business and Professions Code section 17204, and that
Mendoza and the class be awarded compensatory and punitive damages, restitution,
prejudgment interest, attorney fees and costs, and a permanent injunction halting
AOL’s practice, and requiring {1 to disseminate corrective notices. Shortly thereafier,
AOL filed a motion 1o stay or dismiss the action on the ground of inconvenient fo-
rum. As noted, the motion was based on the forum selection clause contained in the
“Terms of Service” (TOS) agreement entered into between Mendoza and AOL at
the time he subscribed to AOL's proprietary Internet service. The TOS, attached as
Exhibit A in support of AOL’s motion, is a 4 1/2-page, single-spaced, unsigned docu-
ment. Paragraph 8 of the TOS entitled “LAW AND LEGAL NOQTICES” states in
part the following: “You expressly agree that exclusive jurisdiction for anv claim or
dispute with AGL or relating in any way to your membership or your use of AQL
resides in the courts of Virginia and you further agree amdl expressly consent to the
exercise of personal jurisdiction in the courts of Virginia in connsction with &Ny such
dispute including any claim invelving AOL or its affiliates, subsidiaries, crployees,
coniractors, officers, directors, telecommunications providers and content providers....”
Additionally, paragraph 8 contained a choice of law provision designating Virginia
law as being applicable to any dispute between the parties: “The laws of the Com-
monwealth of Virginia, excluding its conflicts-of-law rules, govern this Agreement and
your membership.”

fn suppori of its motion, AOL contended the forum selection clause was pre-
sumptively valid under California law, was a rational, voluntary, and conscinnahle

Among the legal authorities on which it ra-:liegeé., AQL rcff:rr?d tol‘sej/tzgal
ished out-of-state cases in which the clause .haf;i bi?(‘.“,n Prev:ously cﬂfmi"a,e .
In response, Mendoza objected to Txhibit A claiming that 'th:fa doc?;menjt did n;t
ately reflect what was displayed to him when he commenced service W!.t}} AO‘ .
etead, he described seeing displayed on his home computer monit?r a @nsgiy
.=§a‘i";)£."i‘, small-size text that was hard to read on m?._ 5:5?‘1‘11§_}'Lat¢r sc;‘ceﬂj fhss G;?}e(cé;on
cned the leitmotif for Mendoza's claim that the TOS wus an ‘Lil’lCO(E?LiOﬂab‘i ; e
contract, and that under applicable rules of contract constructé;on, the Soru'm
tion clause was unenforceable. In addiu ?%EL‘EM!()Z&'C‘\_‘a‘iﬁi‘,.}ldcf.s the‘ TO f"."?‘f
onable and unenforceable becouse i nocessariy 3'&:‘{1}15‘1}@}1131. and the ptﬁ”{ff;w
members to relinguish legal rights ip é.il:iogz.‘fiiisl'i of California pubii:c po;};,y.
On Septemsber 25, 2000, the court entered it n'!‘a.ic;:' f.:h:mymg AOLS mi)\ u:;
r discussing several of the pertinent cases bearing on e ssis:L:;a.:q‘iL; wafz u\,:(z;%‘
motion finding that: 1) the forum sz:‘;cctmn‘ clause was ]m:i;m -\uuil fnjw%?SO?d a,
ause it was not negotiated, it was contalned n o2 smgdzm; }:a\'wm fmm.f g-ig,fn;nii jwds
« format that was not readily identifiable b}t Tvicnd‘(}za; 2y AGL ‘:{iumitc
arry its burden of proving that the consumer rights atm?ﬁ.e‘d usrder i":affi..o,rj}f:i,\{?
could not be diminished by enforcement of the clause; and '3} thc}-:. remedies avaiiable
(v consumers in Yirginia were not comparable 1o th(?sa-: in Cauiorma;.{ _y
. AOL filed a petition for writ of mandamus. On AT\:ovcmber 28, ZO.Js_z, ‘m, mau
L order to show cause why a preemplory writ of mandamus should im_t zsa,:,ais?.
Thereafter, on January 4, 2001, we discharged the Ofk.‘ii_jr 10 showmcause ?s jmpm{»;u
dently eranted, and denied the petition. ACL then petitioned ih.c.bup:rem(, (Tm_l.rtf 0;
g fie*:‘»-'.L(j)n February 28, 2001, the high court gram&.:d the petr’tmn for rewew,‘gm
sransferred the matter back to this court with direc:z;cms to issue an ordterNt;’} &20;¢
cause why the relief requested in the petition should not be granted. On March 2,

LN
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show cause as directe ¢ the eme Court.
3001, we issued a new order to show cause as directed by the Supr

L

13, LEGAL DISCUSSION

1, Overview of Forum Selection Clause Eni’mwabmcm. ) s s
A0L correctly posits that California favors cmjdractaaz}ail forum “seiec‘tujn* L.'duézsn:;
long as they are entered into freely and x«‘ol?m‘:am’y, and their e;“:zoryc:eiﬂi.iﬂlL wou !h

be unressonable. This favorable treatment is emrlb.m.cu ilo our law’s dwﬁotz?ia‘ujﬁ;i
concept of one’s free right 1o contract, and flows tmnl the important pr agiiiaz el ..,j:d
such contractual rights have on commerce gcﬂerall}f.‘ lblg‘dn-‘lsmn’haslc um*‘:teriza

forum selection clauses as “playling} an important role in 1;}0‘{%1 nai‘}ona, and jl}nt}cm‘lam
tional commerce” The Wimsatt court similatly ){:xizf.:a;‘*-;zg that [florum (st,k.ct;on
cluuses gre important in facilitating national and mt{:.mznmrm' COMMErce, c?,nd 2‘15 ‘la
. ’ ntiments, and view such
state and nation become

ceneral rule should be welcomed.” We agree with these

clauses as likely to become even more ubiquitous as ¢
acenlturated to electronic commerce.

‘L»‘ilg‘;ii‘:;;i t;;:;‘c are sirong £Conomic arguments i‘ﬂ. support of these fgreermni;,
favoring hoth merchants and consumers, im;md:.ng E‘L?Li‘iiﬁ-iami in ‘Iha_ cosis of g,oiow
and services and the stimulation of c-commerce. But this encomium is not bounrti us
Our law favors forum selection agreements only so long as they are procured irtf,hifi
and voluntarily, with the place chosen h_a_}ying some  iogical nexus to one of the

LI B *




stantial fegal rights significantly impaired by their enforcement. Therefore, (o
enforceable, the selected juriﬁdictéon must be “suitable,” “available,” and able ¢
“accomplish substantial fustice.” The trial court determined that the circumstances
contraet formation did not reflect Mendoza exercised {ree will, and that the sffect
entorcing the forum selection clause here would vislate California public poliey |

is o review the record 1o determine if there was a rational basis for the cowrt’s find

ings and the choice it made not to enforce the forum selection clause in AOL's TOS

agregment.

. Enforcement of the Fornm Selection Ciause Violates
Strong {alifornia Pablic Policy

Quite apart from the remedial limitations under Virginia law relating to injunc
tive and class action relief, the cumulative lmportance of even these less significant
differences is substantial. Enforcement of a forum selection clause, which would
impair these aggregate rights, would itself vielate important California public policy.
For this additional reason the trial court was correct in denying AOL’'s motion o
stay or to dismiss.

In so holding we reject Mendoza's contention that the clause should not be
enforced simply because it would be patently unreasonable to require him or other
AOL customers who form the putative class to fravel to Virginia to litigate the rela-
tively nominal individual sums at issue. He poinis out that in 1998 and 1999, not a
single suit by a non-Virginia resident appears to have been filed in AOL's Virginia
home county, a development Mendoza suggests is directly related to the fact that the
cost of prosecuting a claim in Virginia vastly exceeds the amounts normally at issue
in individual claims against ACGL.

But the additionszl cost or inconvenience necessitaled by litigation in the selected
forum is not part of the caleulus when considering whether s forum selection clause
should be enforced. Gur Supremﬂ Court has put this malier to rest in Smuth
Valenting when it quoted: “ ‘Mere inconvenience or additional expense is not the test
of unreasonablensss since it may be assumed that the plaintff received under the
contract consideration for these things” Yet Mendoza contends that Smith Valentino's
admonition not to consider convenience and cost in evaluating the validity of forum
selection clauses applies only whers thers remains 2 “practical option {of {ravel to the
selected forum| in terms of the expense and value of the controversy.” As we under-
stand i, Mendoza is arguing that expense in litigating in the selected forum can be
copsidered if it exceeds the amount in controversy or at least renders the choice to
litigate “impractical.” We disagree that Smirh Volenrine can be read so narrowly. No
case of which we are aware has imterpreted this language as Mendoza suggests we
should. Moreover, it 15 not at all clear what monstary amount was in disputs in that
vase, or whether it was “practical” to bring the liigation in the sclected forum.
-“m?‘ough the current dispute between Mendoza and AOL might make it impractical
tor Mendoza to pursue an individual claim in Virginia, there may be other potential
disputes between Mendoza and AOL arising from their relationship which would have
significantly greater value. Are we to parse the enforceability of the forum selection
clause, ﬂ;'f‘lf*n based on the economic value of the particular claim in issue, so that the

€ ocan be uzioﬂ,s,d some of the tzma {dupmdmg on me value oi thz., claim}, but

el o aowa i

isceraling important legai rights afforded to this state’s consumers. Gur task, then

livities of the individual claimant who may not feel litigation in the selected
worth it?7 How should trial judges calculate the costs of litigation? Should
wsider the extent to which the selected forum allows for the recovery of costs,
i ravel-related expenses? Should courts compute the extent to which exiraor-

ods or services purchased?
can be seen, in addition to reading a limitation in our Supreme Court’s opin-
ich is not warranted, the practical problems in accepting Mendoza’s restricted
o of Smith Valenting are formidable, and will ensnare trial courts in endless
ings during which these factors would be argued and weighed. It was perhaps
such a concern that, in part, moved the Supreme Court to pronounce costs and
wenience “fare] not the test of reasonableness {of forum selection clauses}.”

tobet v, Versus Brokerage Services Inc. (c.o.b. E*Trade Canada)7

defendant is a discount electronic trading brokerage system carrying on business
s Canada in association with the bmkeragc firm of Merrili-Lynch. Securities
ng by customers of the defendant takes place either over the Internet i‘rrough
customer’s personal computer, or by felephone. In the case at bar, the communi-
ions in question were over the Internet. The chief purpose of electronic trading

5 give the customer a process whereby orders for trades in sccuntzcs may be
vocessed and completed more rapidly than through a “full service” broker. The cus-
ser obtains the closest thing to a direct electronic contact with the market as has
been devised. Speed is a very important function of the service provided by
defendant. As a comsequence of communication being by electronic process,
human element is significantly removed, leaving the defendant in the position of
cring its service somewhat akin to a bare conduit for the conveyance of orders
irom the customer to the market.

Starting in 1997, the plaintiff opencd a series of electronic trading accounts with
ine defendant. In November of 1997, he opened what is known as 2 cash account. In
May of 1998, he opened a United States cash account, In February 1998, he opened
an RRSP account and in December of 1998, he opened a “locked-in” RRSP
sccount. Over the time preceding the events giving rise to the issues at bar, the
olaintiff engaged in a significant volume of trading. Looking at his history of transac-
Hions, one might conclnds that he was a Ex,i;}ta\i}!‘% sophisticated trader well conver-
sant with the programming and system he employed through the defendant E*Trade.
ilistorically he participated in relatively active treding in all of his accounts and, until
the cvents In issue arose, there appear to have been no difficolties in that respect




WRFTE P AdL T PV, NNSHITL Wi NsiLy

A Teview
some ext

of the information obtainable on the Wel site demonstrates that
: 11, there may be conflicts between the verbiage obtained from the .‘v;‘w
site and 1“;1{:, precise terminology of the contractual zagfécment. Ceriaéﬁlv ﬂm i
cncompussing and draconian limitations and restrictions contained in s §6 .of ;i :
agresment are not apparent on the Web site, and the disclaimers with rc‘sn“‘
o acouracy of the communications are certainly at odds with the dcscrimi&;i;
'Zha-:l f:.f;a:.aum history as being an audit trail for tax purposes. Those incons)is‘ts;micx OF
ambiguities, however, are not particularly signiﬁcém, having regard t.oktkher 01
;ultufg of the unusual electronic relationship between the ‘T:Dm‘iifj:. o

On the facts of the case st bar, it is my view that the chief consideration to be -
made by me is whether the circumstances which took place are, iﬁ fact, cnes wl'm;"
wre covered by the contractual agreement between the parties, or whctht;r th’:\ ‘it’lil.{;
separate and apart from the contract, or any reasonable interpretation of v»-‘hz:{jx;'miuf‘.* :
constitute the meeting of the minds when the contract was entca"c.d into .

£

I was the plaintiil’s evidence that, on February 15th, he entered his account
anﬁ checked his locked-in RRSP onlv 1o discover that something had géz%slwroﬁv
His ag:mmt demonstrated that he had purchased 12000 shares of Yengold rath;
thant 3,000, As I understood his cvidence-in-chicf, he did not cha:ckD his ')1‘-“:f"i'
accounts that day but only looked at the ‘s/a:ngoh? purchase. The inf-f)r:nl'-‘f‘im; }b
plaintiff was looking at was contained in the current account history ‘\;‘\"I\ich.:ild f L
updated overnight in the process deseribed above, | T e

. The relationship between a custemer and the discount electronic frading broker
is such that significant emphasis is placed upon the responsibility of the cxsstoﬁier
to attempt to resolve their own probiems. The defendant may offer a “help .{ic.*ﬁk”{}
how;cver, the evidence before me did not disclose such a “hJc!p fine” 4%? any éatizs*7§
service etiﬂzcr than a telephone number at {ts Toronto offices. The dcvfc-m!zmtw’f; ng
site contains information as to how the customer can self-correct certazin dilcfic'ahis‘&;
or problems which might arise. Bevond placing the onus on the cmi.omcr ;o 1;~+gf::
ThL defendant of esrors in their account, no pro'ccss Or system 15 set .o.ui in the f*‘.n:s.ltj
rial tlhat was put before me describing how any such correction, or rwnf‘d-v ;‘-}i'v—ilv %:/‘
obtained., 1 e

) The relationship between a customer and an electronic trading broker is oracti-
vally and systemically different from almost any other form of ccfnta“eu:mai \'H‘};’i;‘(.”‘—
ment gustomarily engaged in by persons buving and selling through dn a;mwj* Zb;n
arder ‘ior the customer 1o obtain the discount price of the service, there ;m‘s: of
necessity, be as little human input as reasonably Lp(’)?éﬁibic in order toqkécp t-‘u:, d’*a;a-
dant's costs down, Since the purpose of the eglectronic trading S}*’RICR.}’E is 1(‘} =ca;kt.}="
customes almost instant access to the traders at the stock Gﬁ‘garkct ax;w ricaﬂ";v*
x.x;furé; interrupt the speed of the transaction would make the service i’ess gicsgzr;bildj;’;
Ifzv customer. It is apparent from a reading of the contractual docﬁmenia‘ti(;l that
the defendant has attempted to set up a process which provides to its custm‘;ers a

o real time trading as could be provided under the securities regulations in
.t the time, The use of computers and the Internet permits an almost instanta-
i transfer of instructions directly from the customer 1o the market, This, in turn,
ity the filling of orders as quickly as the market permits with a close to instan-
¢ response being sent to the customer to confirm that their order has been
There is no question that the defendant is in the position of being a bare
¢ and order taker. Given that the transactions [take] place virtualiy in anopym-
1 the speed of electronic communications, it is more than apparent that the
. process i dependent upon the integrity of the system provided by the detfen-
The necessity for accurate record keeping in respect of personal accounts o1
qcome tag purposes, is not only governed by securities reguiations but is also of
importance to both the customer and the electronic broker in order to be able
ep track of what has transpired. In the circumstances of the customer, it is vital

. they have information touching on the status of their trade and their account
ronl time basis in order to assist them in making rapid rrading decisions.
sith respect to the defendant, it is vital that they have the information accurately
ccorded in order that the business can be conducted properly, and their commis-
. ¢harged accordingly.
The defendant, as an electronic broker, is not just marketing to its customers
direct wire to the stock exchange. There is a significantly more compiex set of
angements which are offered 1o customers in the overall package of electronic ser-
provided. In effect, the defendant holds itself out to the general public as pos-
wossing o system which will do everything to allow a customer to buy and sell
Lecurities on the exchange as well as keep a running record of their account with
conl time information as to the balance or buying power of that account.

Having regard to the nature of the relationship and the fact that the commercial
setivity and accounting process s all performed clectronically, there is no question
ar the defendant requires a significant degree of protection and indemnity from la-
bility arising out of systemic difficulties. In 2 computerized commercial transaction

world theore are many things that can go wrong which are beyond the control of the

Y

parties or, notwithstanding the fact that they may be within the domain of the par-
qes control, they are the very sorts of things thal pruple who ape i this form
of eleetronic commerce understand can go wrong and. in wll probubility, will go
wrong from time to time. Without testing one’s imaglnation, it would be very easy 10
understand that electronic error could give rise to mistakes ol horrendous conse-
quences for which there ought to be no liability on the defendant. On the other
hand. the nature of the relationship between the partics Is such that there are
cortain essential ingredients of their bargain which cach must perform in order for
the process to work properly. For example, any customer must, of necessity, know
any order they might place will be taken at its face presentation and, as such, they
must take eare to cnsure that the order they type out aceurately reflects what they
wish to take pluce. Regardless of their intentions. it is the specitic electronic nstruc-
tion which will be foliowed by the defendant and. all things being equal, it will be
followed specifically, accurately and to the letter,

Al the time the plaintiff and the defendant entered into the contractual relation-
ship for the opening of the plaintiff's accounts, if the plaintiff had taken the time
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| receipt of electronic documents. In other words, the recipient does not actually have
- to retrieve the message, but merely have the capability of deing so.

The governing principle underiying the UECA is the concept of electronic eg
alence. Although the Act does not deem slsctronic communications valid {just
with paper documents, legal validity depends upon more than just g documen
form), it promises that information will not be denied legal effect or enforceabi
solely because it is in electronic form. :

The Act is also careful not to compe! parties to use slectronic communications
In an important deviation from the U.N. model, the Canadian version provides .ih
nothing in the Act requires a person to use or accept information in electronic fory
without their consent.

GConsent to use electronic communication, howaver, may be inferred from
person’s behaviour. For example, providing a business card with an email address

. could be construed as consent to receive smail, Similarly, placing an crder on the
 Web could be treated as consent to deal with a seller electronicaily. :
The most interesting section of the law focuses on online contracis. Although:
thousands of contracts are entered into daily through e-commerce, some sellers
and consumers remain uncertain of the legal implications of clicking the "I Agree”
button on a Web site. The faw removes any doubt that this popular form of online.
consent is indeed valid by stipulating that unless the parties agree otherwise, an
offer or acceptance of an offer can be expressed in electronic form by clicking on-

an appropriate icon.
Contracts between an individual and a computer or between two computers

also attracted the attention of the law's drafters. This issue has become particularly .

important with the growing popularity of online stock frading, as well as with other
forms of e-commerce, such when a person deals sofely with 2 computer on the
other end of a transaction. The concern in this situation lies with the difficulty of
correcting a mistake. For example, if someone inadvertently orders 11 copies of a
book rather than just a single copy, can they get out of the contract? '

The law creates an appropriate compromise by ensuring that consumers have
an opportunity to review the terms of their contract before it becomes binding.
Under the UECA, computer-based contracts are not enforceable wherse an individ-
ual alleges that a mistake has occurred and the individual was not provided with
the opportunity to prevent or correct the error (as long as the individual notifies tha
other party of the mistake and does not profit from i,

One of the most contentious issues faced by the drafiers concermed the point
at which an electronic communication is deemsad sent and received. In the aarly
cays of confract law, a postal acceptance rule was established which deemed a
contract accepted from the moment the acceptance was mailed. The UECA
seeks 1o develop an Infernet equivalent.#*An electronic document is deemed sent
once it enters an information system outside the control of the originater. For most
Internet users, this occurs once their emall program actually sends the email {not
necessarily when the user clicks the send button).

An electronic dosument is presumed received by an addresses when it enters
iheir information system, provided the recipient has designated the system for

Although legisiative proposals passed by the ULCC are not binding, they are
forwardad

¢ to all provincial and territorial governments with a recommendation
ihat they be enacted in order to provide Canada with a harmonized approach o

e et e Lk :
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Gorm Electronic Comimerce Act?

{1 definitions in this section apply in this Acl
“plectronic” includss created, recorded, transmitted or S‘{D‘T@d in digital formf or
i other intangible form by eclectronic, magnetic or optical means o_r. 11}1 ?—mj)/
other means that has capabilities for creation, recording, Hanimzssmn ot storage
similar to those means and e!ectmnicaf&ly. has & cux;res‘pon(ﬁm%‘H:team;?g. .
“clectronic signature” means information in ::ica;l.;"ur;}z: torr{i t‘h,.u. d.?ei?ﬂ as
created or adopted in order to sign a document and that is in, attached to o
sssociated with the document.
“Government” means e urisdiction]
i 3 ; ent ¢ acting jurisdichiont; o
(fg f;;f gg:;;ni;? ai)gfet{(e:; i:r 1;:;3; of the {..34)1‘32"121‘52f;1€_ of jenacting ju}l’iSdlC;
tion], [other than Crown Corporations incorporated by or under a law ©
enacting jurisdiction}}; and .
{1} %Zi;ltgi?i Jrire]‘;rdc;;{}ﬁtzfi authority, town, village, to\,?-'swxshsj;.jw {'Evist;r.la"t .GT Er;arai
municipality or other municipal body, however desgﬁz‘aasd? incorporated or
cstabli;hed by or under a law of [enacting jurisdiction]]

oo e ating urisdiction] law,
101y Subject to this section, this Act applies in respect of [enacting jurisdiction] law
(2) The [appropriate authority] may, by [statutory instrument], s‘pcc;%y‘ provisions
) ing jurisdicti law in respect of which this Act does
o or requirements under [enacting jurisdiction] law in resp

aut apply.
(3) This Act does not apply in respect of

{ay wills and their codicils: e "
8 ots create ;Wi : odicils to wills;
(by trusts created by wills or by co leils o the faneial affair
(¢} powers of attorngy, to the extent that they are in respect of the financial allairs
or personal care of an individual; o bt veceaize sexsration
' g ansfer interests i land and (hat require registralic
{4} documents that Csagte or t‘ransliez:-n-lc.imh in la d that teg
to be cffective against third parties.
e reunecr of neootiable instru-
{4) Except for Part 3, this Act does not apply 1o respect of negotiable mstru
. ] T = ~ % . lt o,
ments, including negotiable documents of 1itl
(5) Nothing in this Act limits the operation of any provision of ;_enicti?g juris-
aw tha . ‘horizes, prohibits or resulates the use ot clectronic
diction] law that expressly authorizes, prohibits o regulates C

documents,

strument], amend subseclion

. 1 el s Totatis oy
(6) The [appropriate authority] may, by {staluion mstrument], amend subseelior
{3) to add any document or class of docurmnenis, of 10 remove an ument

of documents previously added under this substetion.

l ‘enfusieuecalinw Reproduced with permission of
+ Opline:  <http/feww.alee.ca/enfusieuecalinwpd >, Reproduces with perm
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: of subsection (5), the use of words and expressions lke “in
and other similar words and expressions does not by itself

clectronie documents.

4. The provisions of this Act relating to the satisfaction of a reguirement of law
apply whether the law creates an obligation or provides consequences for doing
something or for not doing something.

5. Information shall not be denied legal effect or enforceability solely by reason that
tois in electronie form.

¥y

6“1\ Mothing in this Act reguires a person to use or accept mformation in elec-
tromic [orm, but a person’s consent to do so may be inferred from the person’s
conduct,

{2) Despite subsection (1), the consent of the Government to accept information
in electronic form may not be inferred by its conduct but must be expressed by com-
munication accessibie to the public or to those likely to communicate with it for
particular purposes,

7. A requirement under {enacting jurisdiction] law that information be in writing is
satistied by information in electronic form i the information is accessible so as to be
usable for subsequent reference,

8.{1}) A requirement under [enacting Jum ction] law for a person to provide infor-
mation in writing to another person is satistied by tho provision of the information
in an electronic document,

{a) if the electronic document that is provided to the other person is accessible by
the other person and capable of belng retdmerj by the other person s¢ as to be
usable for subssquent reference, and

{b) where the information is to be provided to the Government, i

{) the Government or the part of Government to which the information is to
be provided has consented (o accept electronle documents in satisfaction
of the requirement; and

(i) the electronic document meets the information technology standards and
acknowledgement rules, if any, established by the Government or part of
Orovernment, as the case may be.

Par{ 2 Communication of Electronic Documnents

19, In this Part, “electronic agent” means a computer program or any clectronic
means used to initiate an action or 1o respond to electronic documents or actions in
whole or in part without review by a natural person at the time of the response or
aclion.

001 Ulnless the parties agree otherwise, an offer or the acceptance of an offer, or
any other mat

twr that s material to the formation or operation of a contract, may

be expressed

Uhaptar 19 Onine Coniracling 7 Wise §

an action in clectronic form, including touching or clicking on an appropri-
designated icon or place on a computer screen of otherwise communicat-

electropically in a manner that ig intended to cxpress the offcr. acceplance
or other matter,

A contract shall not be denied legal effect or caforceability solely by reason
elecironic dorument was used in s formation.

LA eontract may be formed by the interaction of an clectronic ageat and a natu-
spson or by the interaction of electronic agents.

“1 o An clectronic document made by a natural person with the electronic agent of

fier person has no legal effect and is not entorceable if the natural person made

terial error in the document and

person with an opportunity to

the clectronic agent did not provide the natural
prevent or correct the error;
i) the natural person notifies the other person of the error as soon as practicable
atter the natural person learns of the error and indicates that he or she made
an error in the electronic document;
the natural person takes reasonable steps, including steps that conform
other person’s instructions to return 121& consideration received, i any, as &
result of the error or, if instructed to do so. to destroy the consideration; and
iy the natural person has not used or received any material benefit or value from
the consideration, if any, received from the other person.

to the

(1} Unless the originator and the addressee agree otherwise, an cle um e dect-
‘ol s sent when it enters an information system outside the control of the origina-
or. if the originator and the addressee are in the same iﬁformaimn S}fslc-:"g, when

wcomes capable of being retrieved and processed by the addressee.

{2} An eleetronic document is presumed to be received by the addressee,

43 when it enters an information systerm designated or uscd by the addressec for
the purpose of receiving documents of the tvpe sent and it s capable of being
resricved and processed by the addressee; or

‘b) i the addressee has not designated or does not use an information system for

the purpose of recciving documents of the type sent, when the addressee
hecomes aware of the electronic document in the addressee’s information
system and the clectronic document is capable of being retricved and processed
by the addresses,
(3) Unless the originator end the addressce agree otherwise, an clectronic

doeument s deemed to be sent from the originator’s place ol business and is
deemced to be received at the addressce’s place of business,

{4} For the purposes of subsection (3)

{a) if the originator or the addressee has more than one place ol business, the
place of business is that which has the closest relationship to the undeslying
fransaction to which the electronic document relates or, If there is no under
Wine transaction, the principal place of business of the originator or the
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(b) il the originator or the addressee does not have a place of business, the refer
e O mmea? 3 ) . : ; :

ences 1o place of business” in subscction {3) are {0 be read as references i

“habitual residence”.

Discussion Questions

1. Consider the definition for “electronic”, which is designed to be “technclogy

neutral.” Do you think the law will outlive current technologies such as the |

digital signature?

2. What potential problems are encountered when using electronic agenis fo :

form condracts?

Motas

Countries around the world are adopting legisiation modeled after the UN standard
gnd thus similar in form to the UECA. As of July 2002, over 30 .S, states, includ-
ing Pennsylvania and California, had adopted the US. equivalent ca%lled the
Um’orm Elsctronic Transactions Act. Moreover, Congress enacted the Electronic
Signatures In Global and National Commerce Act, better known as E-SIGN, in the
fa%él of 2000, The legisiation effectively renders the U N. standard national iavx:f in the
United States. In Australia, the Efectronic Transactions Bill had been adopted in tv:fo
states. Similar Initiatives were under way around the world, including propoasals in
Singapore, India, Ireland, the U.K. and Fcuador.

E-commerce legislation gained increasing momentum across Canada in the
years 2000 and 2001, with virtually every province and territory enacting or propos-
ing enacting e-commerce legislation by July 2002

Saskatchewan, which became the first province to propose e-commerce legisla-
tiorr in Decernber 1999, also led the way as the first Canadian province to snact e-
commerce iegislation when the Information and Documenis Act 2000 (Bill 38)
received Royal Assent on June 21, 2000. An excerpt is found below.

The Elecrronic Information and Documents Act, 20007

HER MAJESTY, by and with the advice and consent of the Legislative Assembly of
Saskatchewan, enacts as follows:

A In this Part;

{a) “electronic” means created, recorded, transmiticd or stored in digital or other

intangible form by electronic, magnetic or optical means or by any other similar
TS

“rlectronic signature” means information in electronic form that a person has
created or adopted in order to sign a document and that is in, attached 1o or
sssociated with the decument.

This Part does not apply to

wills;
direetives within the meaning of The Health Care Directives and  Substitute
Health Care Decision Makers Act,

1 trusts created by wills;

.y powers of attorney, to the extent that they concern the financial affairs or

personal care of an individual

. documents that create or tramsfer interests in land and that require registration
11 be sffective against third parties; or
any other provisions, requirements, information or documents prescribed in the
regulations.

{2y Divisions 2 and 3 do not ap ply o negotiable mstruments, mcinding negotia-
documents of title.

(%} This Act does not apply to any maticr to which Purt 11T applics or may

<01} Nothing in this Part limits the operation of any law that cxpressly authorizes,

L
wwohibits or regulates the use of information or documents in an clectronie form.

(2) For the purpose of subsection (1), the use of * ‘in wrd M}lé and “signature”
d other similar words and expressions does not by itself prohibit the use of mior-

mation or documents in an electronic form.

{3) The provisions of this Part relating to the satisfaction of a reguivement of
any law apply whether or not the law creates an obligation or provi ides consequences
‘or doing something or for not doing something.

18,(1) Unless the parties agree otherwise, an offer or the acceptance of an offer, or

any other matter that is material to the formation or pperaiion of a conlract, may

he expressed:

(a) by means of information or a document in an electronic form; or

(b} by an action in an electronic form, including touching or clicking on an appro-
priately designated icon or place on a computer screen of otherwise communi-
cating eluctromcally in a manner that is intended to express the offer,
acceptance or other matter.

(2} A contract shall not be denied legal effect or enforceability solely by reason
that information or a document in an electronic form was used in its formation.
19.(1) In this section and in section 20, “elecironic agent” means a computer
program, or any electronic means, used to initiate an action or to respond to elec-

troqic information, documents or actions in whole or in part without review by an
individual at the time of the response or action.

(2} A contract may be formed by the interaction of an clectronic agent and an




nic docoment made by an individual with the elecironic agent
aus no legal effect and is not enforceable if the individual mady
in the document and:

clectronic agent did not provide the individual with an oppartunity
:nioor correct the error;

the individual notifies the other person of the error as soon as is pragtics
after the individual learns of the error and indicates that he or she made
error respecting the electronic document:

the individual takes reasonable steps, including steps that conform to the othel
person’s instructions, to return the consideration received, if any,
e

as a result «
error or, if instrucied to do so, to destroy the cansideration; and
the individual has not used or received any material bens

{d) welit or value from the
consideration, if any, received from the other person,

2L01) in this scotion:

{a}) “uddressee”™ means the person to whom any information or document in ay
electronic form is to be sent
(b) “originator” means the person sending the information or document in an
clectronic form.

{2) Unless the originator and addressce agree otherwise, information or a docu-

ment in an electronic form is sent when it enfers an information system outside
the control of the originator or, if the origmator und the addressee are in the same
information aystem, when it becomes capable of being retrieved and processed by the
addressee,

(3} Information or a document in an electronic form is presumed o be received
by the addressee:

(2} when it enters an information system designated or used by the addressce for
the purpose of recsiving information or documents in an electronic form of the
type sent and it {5 capable of being retrieved and processed by the addressee;
or

{b) it the addressec has not designated or does not use an information system for

the purpose of receiving information or documents in an clectronic form of the

fype sent, when the addressee becomes aware of the information or document
in the addressee’s information sysiem and it i capable of being retrieved and
provessed by the addressee,

(4) Unless the originator and the addressee agree otherwise, information or a

document in an electronic form is deemed to be sent from the originator’s place of

business and s deemed to be received at the addressee’s place of business.

{5) For the purposes of subsection {4y
{a) if the originator or the addressee has more than one place of business, the
place of business is that which has the closest relationship to the und
transaction to which the information or document in an electronic
LT,

erlying
form relates
t there is no underlving transaction, the principal place of business of the
@imator or the addresses; and

it the originator or the addressee docs not have a place of business, the rofer-

o “place of business” in subsection (4) arc to be read as references to
Shuibitind

reviclaeise

Electronic Signatures

signature, which for hundreds of years has symbolized acceptance of
a binding contractual obligation {and before the s«;igﬂ&tu&, ihe ‘seaﬁ_
wocomplished the same thing), has proven to be one of the most difficult asp@;ma‘ of
5 ’;ﬂal commercial relations to replicale in cyberspace. In real spacs, {:f.::mramz_ng
partios can meet face-to-face 10 sign a contract” A person's signalure is distinctive
} can be used to hold them to their bargain In cyberspace, howsver, there are
no facs-io-face meetings, and electronic communication is susceptible fo imez’cte;am
non and alteration. This presenis a significant concemn for lawyers, who fsar that
cordractual reliability and enforceabiiity may be compromised, o

The commeoenly accepted solulion fo this problam is the electronic signature, For
sxample, with the establishment of a full-scale digital signature programme, sach
sorson would create thelr own distinctive digital signatura {compresed Qf 8 ga’yp}o—
araphic key) which would be legally binding and provide contracting pariies with the
assurance that each person is who they claim to be. .
The use of digital signatures extends beyond just signing {jocumeﬂts, since
thay can be designed to verify other information, such as age, H"ES-édBI.”iCE or creden-
tzls, as well as o provide assurances thal electronic communications have not
neen altered while in fransit. With a fully developed ceriificate programme, kﬂowlra
as a public key infrastructure, digital certificates could even serve a c:r’rtsc.al -ro_Ie in
miting pornographic material to adults, providing greatsr cer?aamy te= jurisdictional
guestions, and enabling the public internst 1o match the security of private commu-
nications sysiems. v

Notwithstanding the great potential of certificates and signa’u:;res,lsevmaﬁ aselal
tart legal questions rerain, Should ceriificate issuers be sublect o g?vemmer}t
raguiation? Who is liable if a2 certificate is relied upon that proves o be false? Wil
users need muitinle certificates {one for their health information, angther for a pro-
fassional association, ancther for their fax returns, ei¢.), or will a single certificate




