Chapter X
The Legal Capacity of the Individual 



as Subject of International Law

I.
Introduction

In the ambit of the considerable evolution of the corpus juris of the international protection of the human person in the last decades, at both normative and procedural levels, one ought to single out the historical and irreversible achievement of the access of the individual to justice at the international level, as a true emancipation of the human person from domination or arbitrary power. As all human beings are titulaires of rights which inhere in them as such, and which are prior to, and stand above, the State and all forms of political organization, the protection of such rights cannot exhaust itself in the action of the State. The norms of protection of those rights emanate directly from International Law.1 On the basis of this understanding, the way was paved for the assertion and consolidation of the international capacity of individuals to vindicate those rights directly at international level.

II.
The International Legal Capacity of the Individual: Legal Foundations, 


Nature and Scope

1. 
Legal Foundations of the Access of the Human Being to 


International Tribunals

In addition to the acknowledgement of their international legal personality,2 the access of the individuals to the contemporary international tribunals for the protection of their rights overcame the traditional doctrine of the domestic jurisdiction (p.244) of States (or "exclusive" national competence).3 The human person started having recourse to the international tribunals, to protect herself by norms of International Law from the arbitrariness of the State.4 Ultimately, all Law exists for the human being, and the law of nations is no exception to that, guaranteeing to the individual his rights and respect for his personal integrity.


The question of the procedural capacity of the individuals before the International Court of Justice [ICJ], and its predecessor the Permanent Court of International Justice [PCIJ], was effectively considered on the occasion of the original drafting, by a Committee of Jurists appointed by the old League of Nations, of the Statute of the PCIJ, in 1920. Of the ten members of the aforementioned Committee of Jurists, only two — Loder and De Lapradelle — pronounced themselves in favour of enabling the individuals to appear as parties before the Hague Court (jus standi) in contentious cases against (foreign) States. The majority of the Committee, however, was firmly opposed to this proposition: four members5 objected that the individuals were not subjects of International Law (and could not, thus, in their view, be parties before the Court) and that only the States were juridical persons in the international order, — in what they were followed by the other members.6


The position which prevailed in 1920 — which has been surprisingly and regrettably maintained in Article 34(1) of the Statute of the PCIJ to date — was promptly and strongly criticized in the more lucid doctrine of the epoch (already in the twenties). Thus, in his memorable monograph Les nouvelles tendances du Droit international (1927), Nicolas Politis pondered that the States are no more than fictions, composed as they are of individuals, and that all Law ultimately aims at the human being, and nothing more than the human being7: this is something "so evident", — he added, that

"il serait inutile d'y insister si les brumes de la souveraineté n'avaient pas obscurci les vérités les plus élémentaires".8
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And Politis proceeded in the defence of the granting to individuals of the direct appeal to international instances to vindicate their "legitimate interests", what would present the advantage, e.g., of depoliticizing the classic procedure, that of the inter-State contentieux (the discretionary diplomatic protection). And, at last, he advanced a forecast, in the sense that the direct action of the individuals at international level would be accomplished, sooner or later, because it "responds to a true necessity of international life".9


Another criticism to the solution adopted in the matter by the Statute of the PCIJ (Article 34(1), cf. supra) was formulated by J. Spiropoulos, also in the twenties, for whom that was no impediment for conventional International Law to secure to individuals a direct action at international level (there having even been precedents in this sense in the inter-war period); if this did not occur and one would limit oneself to judicial actions at domestic law level, not seldom the State would become "judge and party" at the same time, what would be an incongruity. To the author, the international legal order can address itself directly to individuals (as exemplified by the peace treaties of the inter-war period), thereby erecting them into the condition of subjects of International Law, to the extent that a direct relationship is established between the individual and the international legal order, which renders him "directly titulaire of rights or of obligations"; thus, one cannot fail to admit the international legal personality of the individual.10


Moreover, the individual ought to be able to defend himself his rights at international level, "independently of any tutelage of his State", and "even against his own State".11 Without the granting to individuals of direct means of action at international level, his rights will continue "without sufficient protection"; only with such direct action before an international instance, – he added, – an effective protection of human rights will be achieved, in conformity with "the spirit of the new international order". "Certain limits" ought to be established to the authority of the State, – he concluded, – which is not an end in itself, but rather a means for the "satisfaction of the human needs".12


The exclusively inter-State character of the contentieux before the ICJ has not appeared satisfactory at all. At least in some cases, pertaining to the condition of individuals, the presence of these latter (or of their legal representatives), to submit, themselves, their positions, would have enriched the proceedings and facilitated the work of the Court.13 In such cases, one cannot fail to recognize that (p.246) the predominant element was precisely the concrete situation of human beings, and not mere abstract questions of exclusive interest of contending States in their relations inter se. The artificiality14 of the exclusively inter-State character of the contentieux before the ICJ15 is, thus, clearly disclosed by the very nature of certain cases submitted to its consideration.


The solution adopted by the Statute of the old PCIJ, and fossilized with the passing of time in the Statute of the ICJ until the present, is still more open to criticism if we consider that, already in the first half of the XXth century, there were international law experiments which effectively granted international procedural capacity to the individuals. Examples are provided by the system of navigation of the river Rhine, the Project of an International Prize Court (1907), the Central American Court of Justice (1907-1917, a pioneering international tribunal which granted direct access to States as well as individuals), as well as, in the era of the League of Nations, the systems of minorities (including Upper Silesia) and of territories under mandate, the systems of petitions of the Aaland Islands and of the Saar, besides the practice of mixed arbitral tribunals and of mixed claims commissions, of the same epoch.16


This evolution intensified in the era of the United Nations, with the adoption of the system of individual petitions under some of the contemporary human rights treaties of universal character, and, above all, at regional level, under the European and American Conventions on Human Rights, which established (p.247) international tribunals (the European and Inter-American Courts, respectively) of human rights. In fact, the access of individuals to the international tribunals (European and Inter-American Courts) of human rights reveals a renewal of International Law — in the sense of its humanization:17 the individual is erected into subject of International Law, endowed with international procedural capacity.

2. 
Juridical Nature and Scope of the Right of International 


Individual Petition

The right of individual petition, whereby to the individual is secured the direct access to justice at international level, is a definitive achievement of the International Law of Human Rights.18 It is of the essence itself of the international protection of human rights the contraposition between individual complainants and respondent States in cases of alleged violations of the protected rights. It was precisely in this context of protection that the historical rescue took place of the position of the human being as subject of the International Law of Human Rights, endowed with full international procedural capacity.


Three centuries of an international legal order crystallized, as from the treaties of peace of Westphalia (1648), on the basis of the co-ordination of independent nation-States, of the juxtaposition of absolute sovereignties, led to the exclusion from that legal order of the individuals as subjects of rights. At international level, States assumed the monopoly of the condition of subjects of rights; individuals, for their protection, were left entirely at the mercy of the discretionary intermediation of their nation-States. The international legal order thus erected, — which the excesses of legal positivism attempted in vain to justify, — excluded therefrom precisely the ultimate addressee of the juridical norms: the human being.


Three centuries of an international legal order thus marked by the prevalence of State sovereignties and by the marginalization of individuals were incapable to avoid the massive violations of human rights, perpetrated in all regions of the world, and the successive atrocities of the last century, including the ones that take place nowadays.19 Such atrocities awoke the universal juridical conscience to the necessity to reconceptualize the foundations themselves of the international legal order, restoring to the human being the central position from where he had been displaced. This reconstruction, on humanist foundations, took as conceptual (p.248) basis entirely distinct canons, such as those of the realization of superior common values and the common good, of the human being as subject of rights, and of the objective character of the obligations of protection.20 The international order of sovereignties has at last yielded to that of solidarity.


This profound transformation of the international legal order, precipitated as from the Universal and American Declarations of Human Rights of 1948, has not taken place without difficulties, precisely for requiring a new mentality. It underwent, moreover, stages, some of which no longer sufficiently studied nowadays, also with regard to the consolidation of the right of individual petition. Already in the beginnings of the exercise of this right it was stressed that, although motivated by the search for individual redress, the right of petition contributed also to secure respect for the obligations of objective character incumbent upon States Parties.21 In several cases the exercise of the right of petition has gone even further, generating changes in the domestic legal order and in the practice of the public organs of the State.22 The significance of the right of individual petition can only be appropiately assessed in historical perspective.23


That transformation, proper of our times, corresponds to the recognition of the necessity that all States, in order to avoid new violations of human rights, are made responsible for the way they treat all human beings who are under their jurisdiction. This would simply not have been possible without the consolidation of the right of individual petition, amidst the recognition of the aforementioned objective character of the obligations of protection, and the acceptance of the collective guarantee of compliance with these latter. This is the real meaning of (p.249) the historical rescue of the individual as subject of the International Law of Human Rights.


The assessment of the right of individual petition as a method of international implementation of human rights has necessarily to take into account the basic point of the legitimatio ad causam of the petitioners and of the conditions of the use and the admissibility of the petitions (set forth in the distinct instruments of human rights which foresee them). It has been particularly under the European Convention on Human Rights that a vast case-law on the right of individual petition at first evolved.24 Both the old European Commission [EComHR] and the European Court [ECtHR] of Human Rights understood that the concept itself of victim25 was to be interpreted autonomously under the Convention. This understanding today finds solid support in the jurisprudence constante under the Convention, to the effect that the concept of "victim" (under original Article 25) ought to be interpreted in an autonomous way and independently of concepts of domestic law such as those of the interest or quality to interpose a judicial action or to participate in a legal process.26


Thus, in the case Norris versus Ireland (1988), the ECtHR pondered that the conditions which govern individual petitions under Article 25 of the Convention "are not necessarily the same as national criteria relating to locus standi", which may even serve purposes distinct from those contemplated in the aforementioned Article 25.27 The autonomy of the right of individual petition at international level vis-à-vis provisions of domestic law thus clearly ensues therefrom. The elements singled out in this case-law of protection apply equally under procedures of other human rights treaties which require the condition of "victim" for the exercise of the right of individual petition.28
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In the inter-American system of protection of human rights, the right of individual petition has constituted an effective way of facing not only individual cases but also massive and systematic violations of human rights,29 even before the entry into force of the American Convention on Human Rights (i.e., in the early practice of the Inter-American Commission on Human Rights [IAComHR]). Its importance has been fundamental, and could never be minimized. The consolidation of the right of individual petition under Article 44 of the American Convention on Human Rights was endowed with special significance. Not only was its importance, for the mechanism of the Convention as a whole, duly emphasized in the travaux préparatoires of that provision of the Convention,30 but it also represented an advance in relation to what, until the adoption of the Pact of San José in 1969, had been achieved in that respect, in the ambit of the International Law of Human Rights.


The European Convention, in turn, only accepted the right of individual petition originally enshrined in an optional clause (Article 25 of the Convention), conditioning the legitimatio ad causam to the demonstration of the characterization of victim by the individual complainant, – what, in its turn, generated a remarkable jurisprudential development of the notion of "victim" under the European Convention. The American Convention, in a distinct way, rendered the right of individual petition (Article 44 of the Convention) mandatory, of automatic acceptance by the ratifying States, extending it to "any person or group of persons, or any non-governmental entity legally recognized in one or more member States" of the Organization of American States (OAS), – what discloses the capital importance attributed to it.31


This was, recognizedly, one of the great advances achieved by the American Convention, at conceptual and normative, as well as operational, levels. One has to bear always in mind the autonomy of the right of individual petition vis-à-vis (p.251) the domestic law of the States. Its relevance cannot be minimized, as it may occur that, in a given domestic legal order, an individual may feel unable, by the circumstances of a legal situation, to take legal measures by himself. He will not thereby be deprived of doing it in the exercise of the right of individual petition under the American Convention, or another human rights treaty.


It would thus not be justified that, after slightly over a quarter of a century of operation of the American Convention,32 one would admit to surround with restrictions the wide extent of the legitimatio ad causam, on the part of any person, under Article 44 of the American Convention. Such legitimatio is extended to every and any petitioner, who can even do without a manifestation on the part of the victim herself. The right of individual petition, thus widely conceived, has as an immediate effect the enlargement of the extent of protection, above all in cases in which the victims (e.g., those detained incommunicado, disappeared persons, amo other situations) find themselves unable to act motu propio, and stand in need of the iniciative of a third party as petitioner in their behalf.


Nationality disappears as a vinculum juris for the exercise of protection (differently from the discretionary diplomatic protection in the inter-State contentieux, based upon fundamentally distinct premises), sufficing that the individual complainant -irrrespective of nationality or domicile – is (even though temporarily) under the jurisdiction of one of the States Parties to the human rights treaty at issue. The denationalization of the protection and the requisites of the international action of safeguard of human rights,33 besides sensibly widening the circle of protected persons, enabled the individuals to exercise rights emanated directly from International Law (the droit des gens), implemented in the light of the aforementioned notion of collective guarantee, and no longer simply "granted" by the State.

III. 
The Emancipation of the Individual from His Own State

Each of the procedures which regulate the right of individual petition under international treaties and instruments of human rights, despite differences in their legal nature, has contributed, in its own respective way, to the gradual strengthening of the procedural capacity of the complainant at international level.34 In (p.252) fact, of all the mechanisms of international protection of human rights, the right of individual petition is the most dynamic one, in even granting the initiative of action to the individual himself (the ostensibly weaker party vis-à-vis the public power), distinctly from the exercise ex officio of other methods (such as those of fact-finding and reports) on the part of the international supervisory organs. It is the one which best reflects the specificity of the International Law of Human Rights, in comparison with other solutions proper to Public International Law.


In the public hearings before the Inter-American Court of Human Rights [IACtHR], in distinct cases, – above all in the hearings pertaining to reparations, – a point which has particularly drawn my attention has been the observation, increasingly more frequent, on the part of the victims or their relatives, to the effect that, had it not been for the access to the international instance, justice would never have been done in their concrete cases. Without the right of individual petition, and the consequent access to justice at international level, the rights enshrined into the European and American Conventions would be reduced to a little more than dead letter. It is by the free and full exercise of the right of individual petition that the rights set forth in the aforementioned Conventions (added to the African Charter on Human and Peoples' Rights) become effective. The right of individual petition shelters, in fact, the last hope of those who did not find justice at national level.


The right of individual petition – as I have been upholding for years – is a fundamental clause (cláusula pétrea) of the human rights treaties that provide for it, upon which is erected the juridical mechanism of the emancipation of the human being vis-à-vis his own State for the protection of his rights in the ambit of the International Law of Human Rights.35 In its Judgment in the case of Castillo Petruzzi and Others versus Peru (preliminary objections, 1998), the IACtHR safeguarded the integrity of the right of individual petition (challenged by the respondent State) under the American Convention (Article 44) in the circumstances of the case.36


The indispensable and ineluctable complement of the right of international individual petition lies in the intangibility of the jurisdiction of the international tribunals of human rights.37 In this connection, it may be recalled that, shortly (p.253) after the Court's Judgment in the case of Castillo Petruzzi and Others versus Peru, the respondent State (under the Presidency of Mr. A. Fujimori) announced the "withdrawal" of its instrument of acceptance of the Court's compulsory jurisdiction, with "immediate effects". In its two Judgments on competence of 24 September 1999, in the cases of the Constitutional Tribunal and of Ivcher Bronstein versus Peru, the IACtHR, in asserting its competence to adjudicate on those cases, declared inadmissible the intended "withdrawal" by the respondent State of its contentious jurisdiction with "immediate effects". The Court warned that its competence could not be conditioned by acts distinct from those of its own. It added that, in recognizing its contentious jurisdiction, a State accepts the prerrogative of the Court to decide on any question affecting its competence, being unable, later on, to attempt to withdraw suddenly from it, as that would undermine the whole international mechanism of protection.


The IACtHR pondered that there exist unilateral acts of the States which are completed by themselves, in an autonomous way (such as the recognition of State or government, diplomatic protest, promise, renunciation), and unilateral acts performed in the ambit of the law of treaties, governed and conditioned by this latter (such as ratification, reservations, acceptance of the clause of contentious jurisdiction of an international tribunal). The American Convention could not be at the mercy of limitations no provided for by it, imposed suddenly by a State Party for reasons of domestic order. The American Convention did not foresee the unilateral withdrawal of a clause, and even less of a clause of the importance of the one which provided for the acceptance of the contentious jurisdiction of the Court.38 The IACtHR thus proceeded with its examination of the pending contentious cases against the Peruvian State, — and it could not have been otherwise: this was a duty incumbent upon it, under the American Convention, as an autonomous judicial organ of international protection of human rights.39 The Court then decided, in conclusion, that the intended "withdrawal" of the respondent State was "inadmissible".
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With its important and historical decision in those cases the Court safeguarded the integrity of the American Convention,40 which, as the other human rights treaties, bases its application on the collective guarantee in the operation of the international mechanism of protection. In fact, the principle of effectiveness (ut res magis valeat quam pereat/effet utile) comprises both the substantive and the procedural provisions of human rights treaties, and the objective character of the obligations of protection and the notion of collective guarantee underlying those treaties have primacy over additional restrictions interposed by individual States. The Court's aforementioned Judgments, in the cases of the Constitutional Tribunal and of Ivcher Bronstein versus Peru, contributed ultimately to enhance the foundation of its jurisdiction in contentious matters. With the subsequent change in government in the country, the Peruvian State rendered "without effects" the earlier purported "withdrawal" from the Court's competence, and "normalized" its relations with this latter (on 09 February 2001),41 then complying with its Judgments.42


The international remedy which individuals were granted by the right of individual petition under the American Convention was likewise safeguarded: the individual's international procedural capacity thereunder became effective beyond question. The old and discredited voluntarist conception of the international legal order had yielded to a new outlook, that of the emancipation of the individual from his own State, and of the safeguard of the rights inherent to the human person. This is what I have been sustaining for years within the IACtHR. That emancipation of the individual culminates in the consolidation of his international procedural capacity. As I have pointed out in my Concurring Opinion in the case of Castillo Petruzzi and Others (preliminary objections, 1998, pars. 42-43) and in my Separate Opinion in the case of the Gómez Paquiyauri Brothers (merits, 2004, par. 28), both concerning Peru, (p.255) "This means to seek to secure, not only the direct representation of the victims or their relatives (locus standi) in the procedure before the Inter-American Court in cases already forwarded to it by the Commission (in all stages of the proceedings and not only in that of reparations), but rather the right of direct access of individuals before the Court itself (jus standi), so as to bring a case directly before it (...).43 (...) Above all, this qualitative advance would fulfill, in my understanding, an imperative of justice. The jus standi – no longer only locus standi in judicio, - without restrictions, of individuals, before the Inter- American Court itself, represents, – as I have indicated in my Opinions in other cases before the Court,44 – the logical consequence of the conception and formulation of rights to be protected under the American Convention at international level, to which it ought to correspond necessarily the full juridical capacity of the individual petitioners to vindicate them".

IV. 
The Locus Standi of Individuals in the Procedures before International 


Human Rights Tribunals

The prevalence of this new outlook is, in my view, in historical perspective, one of the great achievements of International Law in our times: it is materialized by means of the access of individuals to the international instances of protection of their rights and the recognition of their international procedural capacity in cases of violations of human rights. When the systems of protection under the European and the American Conventions on Human Rights were conceived, the mechanisms then adopted did not originally provide for direct representation of individuals in the procedures before the two international human rights tribunals created by the two Conventions (the ECtHR and the IACtHR). The resistances, then manifested,45 — proper of another epoch and under the spectre of State sovereignty, — to the establishment of a new international jurisdiction for the safeguard of human rights, were gradually overcome, in a reassuring evolution which can here be succintly reviewed.46
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1. Developments in the European System of Protection

Already in the examination of its first contentious cases, both the ECtHR and the IACtHR manifested themselves against the artificiality of the originally adopted scheme of intermediation by the EComHR and the IAComHR, respectively, between them and the individual complainants. It may be recalled that, quite soon, since the Lawless versus Ireland case (1960), the ECtHR began to receive, by means of the delegates of the EComHR, written arguments of the individual complainant themselves, which not seldom contained criticisms in relation to the views expounded by the EComHR itself. This measure was regarded as a sensible one, as the arguments of the alleged victims did not have to coincide entirely with those of the delegates of the Commission. One decade later, during the proceedings in the so-called Vagrancy cases, concerning Belgium (1970), the ECtHR accepted the Commission's request to give the floor to a lawyer of the three petitioners; in taking the floor, their lawyer criticized, on a given point, the opinion expressed by the EComHR in its report on the case.47


The way was paved for the subsequent developments, namely: the granting of locus standi to the legal representatives of the individual complainants before the ECtHR (by means of the reform of the Court's Rules of Procedure of 1982, in force as from 01.01.1983) in cases lodged with it by the Commission or the States Parties,48 followed by the adoption of Protocol n. 9 (of 1990) to the European Convention (which entered into force on 01.10.1994). As pointed out by the Explanatory Report of the Council of Europe on the matter, Protocol n. 9 granted "a type of locus standi" to the individuals before the Court, undoubtedly an advance, but which did not secure them yet the "equality of arms/égalité des armes" with the respondent States and the full benefit of the utilization of the mechanism of the European Convention for the vindication of their rights.49


In any case, relations between the ECtHR and the individual complainants became direct, without counting necessarily on the intermediation of the delegates of the EComHR. This pursued a certain logic, as the roles of the complainants and of the Commission are distinct; as the ECtHR pointed out already in its (p.257) first case (Lawless), the Commission appeared rather as an organ auxiliary of the Court. The cases of diverging opinions between the delegates of the EComHR and the representatives of the alleged victims became frequent, and this came to be considered as rather normal, if not inevitable. Respondent States in a way acquiesced with the practice of the delegates of the old Commission to resort almost always to the assistance of a representative of the victims, or, at least, did not object to it.


It is not to pass unnoticed that all this evolution was launched, in the European system of protection, gradually, by means, in those days, of the aforementioned reform of the Rules of Procedure of the ECtHR and the adoption of Protocol n. 9 to the Convention. The ECtHR determined the extent of its own powers by means of the reform of its interna corporis, affecting also the condition itself of the parties in the procedure before it. Some cases were settled under Protocol n. 9, in relation to States Parties to the European Convention which ratified the Protocols50


As to the enhanced position of individual complainants, it may be recalled that, in the case Loizidou versus Turkey (preliminary objections, Judgment of 23.03.1995), the ECtHR furthermore discarded the possibility of restrictions — by the Turkish declarations — in relation to the key provisions of Article 25 (right of individual petition), and of Article 46 (acceptance of its jurisdiction in contentious matters) of the European Convention. To sustain another position, it added, "would not only seriously weaken the role of the Commission and Court in the discharge of their functions but would also diminish the effectiveness of the Convention as a constitutional instrument of the European public order (ordre public)".51


With the adoption and entry into force of Protocol n. 11 to the European Convention, the reform of the mechanism of protection of the European Convention (p.258) took place, with the establishment of a new ECtHR as sole jurisdictional organ of supervision of the Convention.52 With the advent of Protocol n. 11 (de 1994),53 on 01 November 1998, the individual was at last endowed with direct access to an international tribunal (jus standi), as a true subject — with full juridical capacity — of International Law in the present domain of protection. This became possible, above all, by virtue of a new mentality as to the protection of human rights at international level, prompted by human conscience.


On the occasion of the Rome Conference of 2000 in commemoration of the 50th anniversary of the adoption of the European Convention on Human Rights, in a message I sent to the ECtHR as President of the IACtHR, bearing in mind the consolidation of the international procedural capacity of individuals in the procedures before the two Courts, I saw if fit to express my belief that

"instead of threatening ‘to fragment' International Law, our two Tribunals have helped, quite on the contrary, to achieve the aptitude of International Law to regulate efficiently relations which have a specificity of their own – at intra-State, rather than inter-State, level, opposing States to individuals under their respective jurisdictions, – and which require a specialized knowledge from the Judges. hi so doing, our two international human rights Tribunals have contributed, on this eve of the XXIst century, to enrich and humanize contemporary Public International Law. They have done so as from an essentially and necessarily anthropocentric outlook, (p.259) as aptly foreseen, since the XVIth century, by the so-called founding fathers of the law of nations (droit des gens)".54

With the entry into force of Protocol n. 11 to the European Convention, the total number of cases brought before the ECtHR, not surprisingly, kept on increasing considerably. The early statistical data, shortly after its entry into force, speak for themselves.55 Due to the sharp increase in the number of cases, growing considerably ever since, it was not surprising that, shortly after the adoption and entry into force of Protocol n. 11 to the European Convention, a "reform of the reform" was already being contemplated in the European human rights system to face the overload of cases.56 Such "reform of the reform" has recently seen the light of day, with the adoption, on 13.05.2004, of Protocol n. 14 to the European Convention. The Protocol aims at enhancing the ECtHR's "filtering" methods, foreseeing "clearly inadmissible cases", "repetitive cases" and a new admissibility criterion of applications disclosing that petitioners have not suffered a "significant disadvantage".57
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A new concern was expressed in the travaux préparatoires of Protocol n. 14 to the ECHR, to the effect of preserving the individual right of petition to the ECtHR in order to obtain redress, carefully developed by the ECtHR over the past 40 years,58 not to be undermined, as a basic pillar of the system of protection under the ECHR.59 Legal representatives of the victims promptly complained that the new condition of admissibility — with the aggravation that it could be decided by one sole judge, thus defying the collegiality of the Court — was contrary to the spirit of the ECHR and the jurisprudential evolution thereunder, and argued that it amounted to a hardly acceptable and undue restriction to the right of individual petition, a basic foundation of the European system of human rights protection.60


There is thus nowadays concern that the new admissibility requirement, a very controversial one, established by Protocol n. 14 to the ECHR, may undermine the pro victima approach followed thus far by the ECtHR.61 It is thereby not surprising that the new admissibility condition of Protocol n. 14 has met with strong opposition, especially from those who take a principled, rather than a pragmatic, approach, sustaining, in contradistinction to the "constitutional justice" outlook, that the right to individual petition, consonant with the "individual rights" outlook, appears as an end in itself to the extent that it contributes to the realization of justice.62
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2.
 Developments in the Inter-American System of Protection

Insofar as the inter-American system of protection is concerned, a central and recurrent question in its agenda pertains precisely to the condition of the parties in human rights cases under the American Convention on Human Rights, and, in particular, to the legal representation or the locus standi in judicio of the alleged victims (or their legal representatives) directly before the IACtHR, in cases already submitted to it by the Commission. It is certain that the American Convention determines that only the States Parties and the Commission have the right "to submit a case" to the decision of the Court (Article 61(1)); but the Convention, for example, in providing for reparations, also refers to "the injured party" (Article 63(1)), by that meaning of course the alleged victims and not the Commission.63


In fact, the recognition of the locus standi in judicio of the victims (or their representatives) before the IACtHR64 (infra) has contributed to the "jurisdictionalization" of the mechanism of protection under the American Convention, besides putting an end to the ambiguity of the function of the IAComHR. This latter is not a "party" in the process, but rather a guardian of the correct application of the Convention. Like the experience accumulated by the ECtHR, since its first contentious case (the Lawless case, supra), the IACtHR, also in the course of examination of its first contentious cases, concerning Honduras (reparations, 1989), faced the artificiality of the initial scheme, and reacted against it; the IACtHR received briefs from the relatives and lawyers of the victims, and took note of them.65


But the really significant step was taken subsequently, in the El Amparo case (reparations, 1996), concerning Venezuela, a landmark case in this respect. In the public hearing on this case held by the IACtHR on 27.01.1996, one of its Judges, in expressing his understanding that at least in that stage of the proceedings there could be no doubt that the representatives of the victims were "the true complainant party before the Court", at a given moment began to address questions to those representatives of the victims (rather than to the delegates of the Commission or to the agents of the respondent State), who presented their answers.66 Until then, in the procedure before the IACtHR, the legal representatives of the (p.262) victims were integrated to the delegation of the Commission with the eufemistic designation of "assistants" to this latter.67 Shortly after that memorable public hearing in the El Amparo case, the representatives of the victims presented two briefs to the IACtHR (of 13.05.1996 and 29.05.1996).68


As from the oral proceedings in the El Amparo case, the way was paved for the clarification of the locus standi in judicio of the individual complainants before the IACtHR in its Rules of Procedure. It could hardly be denied that such locus standi would better fulfil the imperatives of law and justice under the Convention. The previous Rules of Court of the IACtHR (of 1991) foresaw, in rather oblique terms, a timid participation of the alleged victims or their representatives in those proceedings, with the intermediation of the Commission.69


The next step, a decisive one, was taken by the new Rules of Court, adopted on 16.09.1996 (which entered into force on 01.01.1997), Article 23 of which provided that "at the stage of reparations, the representatives of the victims or of their next of kin may independently submit their own arguments and evidence". This provision paved the way for subsequent developments in the same direction, to the effect of securing to individuals locus standi in judicio in all phases of the proceedings before the IACtHR. In effect, the new (and fourth) Rules of Procedure of the Court (adopted on 24.11.2000, and in force as from 01.06.2001) strengthened the position of individual complainants by extending their locus standi to all stages in the procedure before the Court (no longer reparations only). Article 23 of the new Rules provides that 
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"When the application has been admitted, the alleged victims, their next of kin or their duly accredited representatives may submit their requests, arguments and evidence, autonomously, throughout the proceeding.


When there are several alleged victims, next of kin or duly accredited representatives, they shall designate a common intervenor who shall be the only person authorized to present requests, arguments and evidence during the proceedings, including the public hearings.


In case of disagreement, the Court shall make the appropriate ruling".

Thus, under the 2000 Rules of Procedure of the IACtHR, the alleged victims, or their next of kin or representatives, can autonomously present requests, arguments, and evidence at any point in proceedings before the Court.70


This landmark change introduced by the current Rules of Procedure of the IACtHR has clarified and enhanced the procedural capacity of individuals, and ensured the procedural equality of arms, in the whole procedure before the IACtHR. That enhancement is being achieved gradually, in the evolution of the Rules of Court, as well as by means of the interpretation of certain provisions in the American Convention71 and in the Court's Statute, in light of their purpose and goals.


With regard to the IACtHR's advisory procedure, it may be pointed out that the proceedings of last decade concerning Advisory Opinion n. 16, on The Right to Information on Consular Assistance in the Framework of the Guarantees of (P.264) the Due Process of Law (1999), followed by those relating to Advisory Opinion n. 18, on the Juridical Condition and Rights of Undocumented Migrants (2003), counted both on a wide public participation both in the written phase and in the public hearings.72 Such participation dicloses the access to international jurisdiction that individuals enjoy in advisory proceedings under the American Convention, and the ordre public nature of such proceedings.


As to provisional measures of protection, it may be singled out that, in two cases in the course of the year 2000 (cases of the Constitutional Tribunal and of Loayza Tamayo, both concerning Peru), the President of the Court adopted – at the request directly made by the petitioners themselves – urgent measures ex officio, for the first time in the history of the Tribunal. Such measures were confirmed by the plenary of the IACtHR, which ordered (on 14.08.2000 and 03.02.2001, respectively) provisional measures of protection, to avoid irreparable damages to the petitioners. These two episodes reveal not only the viability, but also the relevance, of the direct access of the individuals, without intermediaries, to the IACtHR, even more forcefully in a situation of extreme gravity and urgency.

V. 
The Individual Right of Direct Access (Jus Standi) to International 


Human Rights Tribunals

Further reference can be made to the African system of human rights protection, which has lately also experienced the process of ` jurisdictionalization", by means of the decision of the Burkina Fasso Protocol to the African Charter of Human and Peoples' Rights, adopted on 10.06.1998, – and entered into force on 25.01.2004, – to set up an African Court of Human and Peoples' Rights.73 Before (P. 265) the African Court, the question of the legitimatio ad causam is governed by Article 5 of the 1998 Burkina Faso Protocol, paragraph 1 of which enables the African Commission on Human and Peoples' Rights as well as States Parties to the African Charter to submit cases to the consideration of the Court (in addition to African intergovernmental organizations, for issues concerning them). Paragraph 3 of Article 5, drafted in the form of an optional clause, acknowledges a true jus standi in judicio, securing the direct access to the Court of individuals and certain non-governmental organizations74 to lodge cases with it.


New perspectives have thus been lately opened as to the individual's right of access to international justice in the African system of human rights protection.75 But the Protocol still needs to come into force, and States Parties have to accept the Court's jurisdiction under the optional clause of Article 34(6) of the Protocol to the Charter.76 The African Court has also much to contribute, in the foreseeable future, in addressing the right of access to justice (also at domestic law level), particularly in view of the difficulties faced in this respect by the African Commission to date.77 All these developments and advances ought to be properly appreciated in historical perspective.
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1. 
Antecedents of Domestic Law: The Subjective Right, and the Direct Access 
(Jus Standi) to National Tribunals

It may be recalled, in the present context, that the conception of individual subjective right has already a wide historical projection, originated in particular in the jusnaturalist thinking in the XVIIth and XVIIIth centuries, and systematized in the juridical doctrine along the XIXth century. Nevertheless, in the XIXth century and the beginning of the XXth century, that conception remained in the framework of domestic public law, the subjective right having then been conceived as the prerrogative of the individual such as defined by the legal order at issue (the objective law).78 Notwithstanding, it could hardly be denied that the crystallization of the concept of individual subjective right, and its systematization, achieved at least an advance towards a better understanding of the individual as a titulaire of rights. And they rendered possible, with the emergence of human rights at international level, the gradual overcoming of positive law. In the mid-XXth century, the impossibility became clear of the evolution of Law itself without the individual subjective right, expression of a true "human right".79


The international juridical personality of the human being crystallized itself as a limit to the discretion of State power. Human rights freed the conception of the subjective right from the chains of legal positivism. If, on the one hand, the legal category of the international juridical personality of the human being contributed to instrumentalize the vindication of the rights of the human person, emanated from International Law, – on the other hand the corpus juris of the universal human rights conferred upon the juridical personality of the individual a much wider dimension, no longer conditioned by the law emanated from the public power of the State.


The remarkable assertion and expansion of the international juridical subjectivity of the human being in the last decades (supra), leave no individual (as titulaire of rights) outside this evolution; in the face of the limitations of the juridical capacity of some individuals, – such as the children, the elderly persons, the mentally ill, for example, – to exercise their rights for themselves, a legal representative is recognized to them. But independently of such limitations, the juridical personality of these latter, – as of every human being, – projects itself at international level. As it is not possible to conceive rights – emanated directly from International Law – without the prerrogative of vindicating them, the whole evolution of the matter has oriented itself towards the crystallization of the right of the individual to resort directly to the international jurisdictions.80 In sum, (p.267) capacity is closely linked to personality; even if, by any situation or circumstance, an individual does not enjoy full juridical capacity, this does not mean that he would thereby no longer be a subject of rights.

2. 
Developments in International Law: The Direct Access (Jus Standi) to 
International Human Rights Tribunals

Solid arguments militate in favour of the recognition of the locus standi in judicio, and of the jus standi of the alleged victims in the proceedings before international human rights tribunals in cases already referred to them.81 Firstly, to the acknowledgment of rights, at national as well as international levels, corresponds the procedural capacity to vindicate or exercise them. The protection of rights ought to be endowed with the locus standi in judicio of the alleged victims (or their legal representatives), which contributes to instruct in a better way the cases at issue, and without which this latter is partly devoid of an essential element (in the search for truth and justice), besides being ineluctably mitigated and in flagrant procedural imbalance. The jurisdictionalization of the procedure greatly contributes to remedy and put an end to those insufficiencies and defficiencies, which can no longer find any justification in our days.


That locus standi of the individuals concerned is the logical consequence, at the procedural level, of a system of protection purported to guarantee individual rights at international level, as it is not reasonable to conceive rights without the procedural capacity to vindicate them. Moreover, the right of freedom of expression of the alleged victims is an element which integrates the due process of law, at both national and international levels. The equity and transparency of the procedure, which are equally applicable to the international supervisory organs, are beneficial to all, including the individual complainants and the respondent States.


Secondly, the right of access to justice at international level ought to be accompanied by the guarantee of the procedural equality of arms (égalité des armes) in the proceedings before international human rights tribunals, essential to any jurisdictional system of protection of human rights. Thirdly, in cases of proven violations of human rights, it is the victims themselves – the true complainant party before the Court at issue – (or their relatives or heirs) who receive (p.268) the reparations and indemnizations: as the victims mark their presence at the beginning and at the end of the process, there is no sense in denying them presence during the process.82


Last but not least, it is through the locus standi in judicio, and the jus standi, of the alleged victims before international human rights tribunals considered herein, that human beings assert their international legal personality and full procedural capacity to vindicate their rights, whenever national instances are incapable of securing the realization of justice. The jurisdictionalization of international mechanisms of protection, particularly insofar as the operation of the method of petitions or complaints is concerned,83 leads to the consolidation84 of the international procedural capacity of individuals as the true complainant party before the international human rights tribunals at issue. At this beginning of the XXIst century, the historical reasons for the denial – in my view unjustifiable from the start – of the locus standi, and the jus standi, at international level, of the alleged victims of human rights violations, are definitively overcome.85 From the locus standi one is to evolve towards the right of direct access of individuals (jus standi) to international human rights tribunals, so as to lodge complaints directly with them.86

VI. The Right of Access Lato Sensu of Individuals to International Justice

The right of access of individuals to justice, set forth expressly in certain provisions of international human rights treaties, and implicit in several others of their provisions, means, lato sensu, the right to obtain justice. Endowed with a (p.269) juridical content of its own, it appears as an autonomous right to the jurisdiction-al assistance, that is, to the very realization of justice, including due compliance with judgments. From the standpoint of the individuals, one can here visualize a true right to the Law, that is, the right to a legal order –  at national as well as international levels – which effectively protects the rights inherent to the human person.87


This means, at first, that individual complainants before international human rights tribunals can plead autonomously before them, as is the case in both the European88 and the inter-American89 systems of protection. In the European system, they have, moreover, the right to bring their cases directly before the European Court (jus standi), while in the inter-American system they still have to count on the IAComHR to that end (locus standi before the Court). Be that as it may, in the framework of this latter individuals can, once their case is lodged with the IACtHR, argue also additional violations of the Convention, even if not contained in the original complaint submitted by the Commission, though they have to pertain to the facts contained in such complaint.90


This has helped to clarify the distinct procedural positions of the individual complainants (as the true substantive complaining party under the Convention) and the Commission.91 The IACtHR has correctly sustained (as in the case of the (p.270) Five Pensioners versus Peru, 2003),92 that the consideration which ought to prevail is that of the individuals being subjects of all rights protected by the Convention, as the true substantive complaining party, and as subjects of the International Law of Human Rights.93 As from the moment when one affirms, in an unequivocal way, the juridico-international subjectivity of the human person, one ought to assume the legal consequences ensuing therefrom. The petitioners themselves are those who, better than anyone else, can assess which rights have presumably been violated. To pretend to impose a limit to this faculty they have would go against the right of access to justice at international level.94


As to this right, the American Convention on Human Rights requires not only the access itself to justice at the level of domestic law (Article 25), but also the realization itself of material justice. To that end, the Convention determines the observance of the juridico-procedural guarantees (Article 8), these latter taken lato sensu, encompassing the whole of procedural requisites which ought to be observed so that all individuals can adequately defend themselves from any act emanated from the State power which may affect their rights.95 This applies also to other international human rights treaties.
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VII. Concluding Observations

The expansion of international legal personality has had as a consequence the consolidation of the international procedural capacity of individuals in the International Law of Human Rights. This was to be expected, and is a reassuring development, as the logical consequence of the conception and formulation of internationally protected rights of individuals is necessarily the recognition of their full juridical capacity to vindicate them at international level. Contemporary international law, moved by human conscience, has, thus, conferred international legal capacity on individuals, so as not to deprive any of its subjects of such capacity, bearing in mind the abuses and atrocities committed against them in the name or in pursuance of public policies of the States.


The human person is thus entitled to defend her own rights nowadays at both national and international levels. Just as it occurs with international legal personality,96 there is no impediment, juridically or epistemologically, for International Law directly to regulate the international juridical capacity of individuals. After all, individuals are, likewise, internationally responsible for the wrongs they commit, most often in pursuance of State policies.97 But we are still at an early stage of the historical evolution in this domain of international law, the impact of which is meant to put an end to impunity at national and international levels. With the consolidation of the international legal capacity of individuals, International Law pursues the realization of justice, thus responding to a basic aspiration of human beings and of humankind as a whole.


The exercise by individuals of their international procedural capacity under human rights treaties has, in turn, led to an expansion of the notion of "victim" it-self (including indirect and potential victims) in the International Law of Human Rights. In the European system of protection, where the condition of "victim" was required of individual petitioners, this occurred as from the early case-law under the European Convention, as I pointed out in my lectures at this Hague Academy of International Law in 1987.98 In the inter-American system of protection, where that condition is not required of individual petitioners, the notion of victim has also enlarged, by means of a jurisprudential construction of the IACtHR.


In its case-law99 the IACtHR has stated that both the direct victims and their close relatives are, in the particular circumstances of the cases at issue, victims (p.272) of (distinct) violations of the protected rights. In this respect, in my Separate Opinion in the case of Villagrán Morales and Others versus Guatemala (case of the "Street Children", Judgment on reparations of 26.05.2001), I pondered (par. 40) that also the indirect victims (the mothers and a grandmother of the five murdered children)

"have suffered an irreparable loss, as their lives will never more be the same. (...) The realization of justice contributes at least to structure their psychic life, to reawake their faith and hope, and to set in order their human relations with their fellowmen. Every true jurist has, thus, the ineluctable duty to give his contribution to the realization of justice, from the perspective of the integrality of the personality of the victims".

In that same Separate Opinion I added that "in the ambit of application of this new corpus juris, it is undoubtedly the victim who appropriately assumes the central position. (...) This development appears in conformity with the very aims of Law, the addressees of whose norms are, ultimately, the human beings" (par. 16). The major juridical revolution of contemporary legal thinking lies, in my view, in the advent and development of the International Law of Human Rights, as it is this latter that sustains that individuals, independently of circumstances of most profound adversity in which they may find themselves, can engage (as active subjects of International Law) the international responsibility of the State for violations of the rights which are inherent to them as human beings. The expansion of the international personality and procedural capacity of the human being corresponds to a true necessity of the contemporary international legal order.


It ensues, from some of the considerations developed in this chapter, that the individual's right of access to justice at international level has a wide scope, not reducing itself to a formal access, stricto sensu, to the international judicial instance. In fact, that right, set forth in international human rights treaties and implicit in several of their provisions, permeates moreover the domestic law of States Parties,100 and is endowed with a legal content of its own. It means, lato sensu, the right to obtain justice, the right to the realization itself of justice (in this sense, a true right to the Law).101


In fact, the protected rights would be illusory if they referred only to the formulation of procedural guarantees and the conduct of the contending parties, without encompassing also the implementation of judicial decisions, which – as the ECtHR observed – would hardly conform with the very notion of the rule of law (prééminence du droit). The correct administration of justice is one of the essential elements of the rule of law, which includes the execution of judgments, and even more so when these latter seek to secure the intangibility of the (p.
273) guarantees of the due process of law.102 As the ECtHR has rightly warned in its judgment in the case of Hornsby versus Greece (merits, 1997), the omission or refusal of public authorities to execute a judgment constitutes a denial of the access to justice (at both national and international levels).103 In sum, States Parties which fail to comply with the judgments of international human rights tribunals, fail to put an end to the consequences of the original violations – established by those tribunals – of the respective human rights treaties, thus incurring into an additional violation of these latter, as well as into a denial of the access to justice under those treaties.


In conclusion, the assertion of the international legal personality and capacity of individuals in the present domain of protection constitutes a significant achievement of contemporary International Law. It represents the overcoming of the classic limitations of the legitimatio ad causam in International Law, which in the past so much hindered its progressive development towards the construction of a new jus gentium. An important role was here exercised by the impact of the proclamation of human rights in the international legal order, in the sense of humanizing this latter: those rights were proclaimed as inherent to every human being, irrespectively of any circumstances. The individual became recognized as subject jure suo of International Law, and to the recognition of the rights which are inherent to him corresponded ineluctably the procedural capacity to vindicate them, at national as well as international levels.

