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‘:t‘; oflaw and courts? Can they influence the emergence or quality of
€y redress an unequal distribution of social burdens? Academic
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1. FROM MACRO VARIABLES TO
MICRO FOUNDATIONS
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omic growth and development depend on the existence of law, or does
e « produce a demand for law and institutions? Can law have an impact in
dcvelﬂ?“];: nl:;ontexts or is democracy a precondition of such impact?
authﬂ'zl'“'c‘f the relationships among law, development, and democracy is char-
S“f, Yd by controversies about the nature and causal direction of their con-
e variations in the character of these relationships are associated with
neamn&in the understanding of their causal linkage, with changes in the defini-
chang?sdcvelopment, and with changes in the value ascribed to democracy and
:;::elgpmﬁnt as social goals. Wl?ile, in certain periods, law has been considered a
ecessary condition for the achievement of economic growth, development, and
democracy, in others, law was understood to be an obstacle to development. When
development was defined restrictively as economic growth and was preferred over
democracy, concerns about law and its benefits had a secondary character since
it was believed that rule of law would follow eventually. On the other hand, when
democracy was considered a necessary condition for economic growth and devel-
opment, worries centered on the conditions that could make the rule of law flour-
ish,on the extent of law’s impact, and on the types of changes law can bring about.
In recent times, questions have also been raised about the ability of legal mobi-
lization to democratize authoritarian environments (Moustafa, 2007; Barros,
2002; El-Ghobashy, 2008; Diamant et al., 2005); and, in third-wave democracies,
there have been debates about the ability of laws to enhance the quality of these
democracies. Recent discussions have particularly focused on the capacity of law
l01ncrease equality, to modify the distribution of rights and social burdens, and
on the impact transitional-justice' procedures have on the human-rights indi-

Calors of emerging democratic regimes (Sikkink and Walling, 2007; Gargarella
ttal, 2006)

acte

Debates focus on the conceptual underpinnings of causal relations, of normative
:Lil;’t"t‘;“tsx Tnfl on t-he interpretation of ambiguous empirical resu'lts. Discussi()f]s
ferent is:uiﬁ.atIZO”ShlP between eftopomic growth and democtacy involve two dif-
”‘t‘thanisl:;;, ¥ der'ee of aSSOClatl'OI]. between these‘ two variables a.nd the causal
2003). In re ijt explains that association (Przeworski et al., 2000; Boix and Stokes,
law o, flo &4rd to the causal connection, some authors argue that for the rule of

urish, economic growth has to come first; while others contend that law
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Hlional e ne: : '
dd:“dlj usticerefers to the legal and non-legal responses used in recently established democ-
C

R S8 Systematic abuses of human rights committed by former dictatorial regimes (Elster,
Ink and Walling, 2007).
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is a necessary condition for the expansion of economic % a4
Two justifications are cited for the first position, i in Ogl'z?h i
) _ 'f(}r W

to occur, “modernizing” elites need to CArry out some g M
lar measures that cannot be implemented if the py], ) Palatgly, ° N
O 12w iy 200

elite’s use of power. Second, the extreme social and politica]
i

with underdevelopment prevent the establishment of sy ""‘fluali% _‘
legal restrictions capable of controlling powerfy] actors, .lhz?flll and _'.%Q:

authoritarian” (sic) elites can carry out development Program,
S in -

fashion, the expected social differentiation that modernizatig,, than un

with economic growth will not take place, with the regy]; that ne; . ::E
development will flourish. ither py), ol

This position is contested by authors who argue that underdeye] oy
ated with “unrule” of law and that “unrule” of law reproduceg :n?lpmemis%
From this other perspective, lack of legal rules leads to underdevel, erdewm
prevents the existence of predictable and stable signals needeg by Ecn;fntb‘ecm"
in deciding whether to make investments. Thus, until those ryle ; ;omlc“gﬂlh
and consolidated, economic growth and development cannot take P]“Cf-giik
systems are necessary for growth and development because they minimizetm,kﬁl
tion costs associated with arbitrary rule. Consequently, rule of Jaw must Cﬂmez
and is a precondition for economic growth and for eventual changes in the distriby.
tion of social burdens.

Those who contend that the rule of law is not a precondition note thatits ey
did not prevent the economic modernization and development of China, the Ussy
and the Southeastern Asian countries, or of Brazil before its democratic transition
On the other hand, those who contend that it is a precondition note that “per capit
incomes grow faster in democracies,” that “poor people are much more likelytol

ruled by dictators,” and that democracy does not reduce the rate of investmentr

poor countries (Przeworski et al., 2000).

Recent comparative empirical evidence sh "
and development is complex (Przeworski et al., 2000; Boix, 2003). Przewo

- acyare [Cwﬁj
argue, for example, that economic growth, development, and den;f:nlmmﬁ
to intervening variables, such as differentials in pqt:ﬁpul::itlon‘gri?;;ft i o
tarian and democratic regimes, rather than being explainable Y

that th

- and, asserts!
relationship between law and development. Boix, on th]e ftcl;:; l:;hanges 1 fax i
. 1s relate i
connection between development and democracy IST e houghPre -

turesand income distribution that result from developme Lemocracy e
et al. report that they “did not find a shred of evidence that“at st egﬂfdmt,k
sacrificed on the altar of development,” they also noted that atters.” 1U wﬂﬂhwhn;
growth of total economies, political regimes are not W}f?t nzsociated with eCl:"“ -
asking then, whether rule of law, although not necessarl Y(: eclining dﬂ:
growth, is related to improvement in human well-being le)‘;l eﬂrollme"t)'
and infant mortality, and increasing life expectancy ands

=
2
}é

ows that the linkage between ruleofi
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/ ' Macguire (1999) f:l'langes in wjvell-bei‘ng indicators are related to the
A8 cof‘fl'“g ¢ the social and political actors’ organizational capacities rather than
pution © ¢ political regimes. He contends that since the ability to exert pressure
othe turé zisl:fibuted and depends on organizational capacities, only organized
" equall unions, business associations or political parties—are able to enhance
: ei well-being. This means that regardless of the political regime, organ-
ater1 i1 do better than non-organized actors. However, it also follows that
ctors w.'les organized actors will do even better because democracies provide
in dem?cract)re favorable opportunities to demand and protect their rights.
pem with “;.n s highlight that analysis of the impact of law and courts on democ-

These fin lelfpment must consider the legal, political and social conditions that
facy a0¢ dtcﬂ‘ir;;)du(:tion of effects. As classical legal sociologists were well aware, the
enable thfe] P.; cannot be understood independently of the social reality in which the
imPacti 1]though there is nothing radically new in this perspective, the renewed
b woljt if:;n of the social and political determinants reminds us that outcomes do not
;;;zf;mm the autonomous existence of lawts bl}t from conditionf:c.l social_inte_réc-
tions. While actors’ endown.lents (e.g., org‘amz.atm.n, n_mney) condition lfhmr abll.lty
o use laws and courts as social tools, pohtl_cal, institutional and economic scenarios
Jfiect which actors have access to legal institutions, the way judiciaries decide as well
2s the implementation of those decisions.

These findings also show that to understand how laws and courts produce effects,
research needs to move from macro relationships to the examination of micro
or medium level factors. As I will discuss in section IV, contingent medium and
micro level institutional and social conditions rather than macro causal relation-
ships explain differences in the performance and outcomes of laws and courts. Thus,
exactly what those conditions are, and why and how they produce effects is the cen-
tral focus of the discussion that follows. This approach demystifies the ability of law
to produce changes autonomously, but it also acknowledges its distinctiveness as a

social institution characterized by mandatory, enforceable commands.

[II. WHAT EFFECTS AND HOW TO

........
----
L]
............
iiiiiiii

What are the im
Clte

fects of |

iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii

pacts of law and how can they be measured? Assessments of the
WS on democracy and development have usually focused on changes in
Ocial indicators such as poverty levels, distribution of rights, or of public
as health, education, or justice. In some studies, results did not show

800ds gy},
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significant improvements, leading certain authors to d mm\
€re

tion as an instrument for social reform. For example,

he attributed the changes that eventually came starting ip ghe s Ol ipere.
; 1 “1960g
t

bination of increased political support for ending schoo] se : Oy,
non-compliance imposed by statutes, and the creation of theg;:cg:tmn, o,
tive capacities for enforcement. In other words, while a narrow j
his findings leads to the conclusion that judicial action is irrelevamte Fetatigy,
change, a broader interpretation concludes that the impact of Suc}?t a.s. a “ehid,..uf
on its relationship with the political and institutional environment "E')Ctlﬂn depeng
such as Galanter (1983), have warned that evaluations of impacts Sh{;m;hﬁ afli]m
only the narrow and direct effects of laws and court decisions but also tht?nﬂdfrnm
consequences: that is, how their workings diffuse into other issues an; :fadlating
how they alter the resources available for negotiating other conflicts. m:“ﬂ ;and
tion is that the study of impact should include not only an assessment of dir::tlpl 19-
but also of the changes in the opportunity structure for claim-making, in theﬁlns
in which results diffuse into other types of issues, and in the ideological oriem::s
of judicial responses to claims. q

Studies of impact have also distinguished between the direct and indirect effects
of law. Direct effects include the number of cases decided in favor of plaintiffs, the
gains accrued by them or the percentage of the population affected bya legal deci-
sion. Indirect effects comprise, among other things, the establishment of precedents
that spur claim-making regarding other issues, public scrutiny mechanisms for
rights enforcement, and what might be labeled educational outcomes such as jud:
cial and public awareness of rights. However, it is not always clear howto distinguish
between direct and indirect effects: how to evaluate, for example, situationsin which

direct plaintiffs lose but those losses spur political reactions that lead to winningin

s? Furthermore, how does one evaluate these impacts whenstud

other policy arena
| strategic tool 0

ies also show that losing in the short run can become a powerfu .
activate involvement of other actors, which might lead to the achievement of t:llrt“‘il
gainsin other arenas. In Latin America, for example, losingin human rights trials i
domestic courtsallowed plaintiffs to take their cases onto international courtswhere
the cases received a more sympathetic reception. Similar trajectorie's were ohs:s 1
in the Mexican and Colombian mortgage crises where initial losses 1N thE?il?']“fﬁmnv
first, to political turmoil and then to legislative changes (Grammont, _10;" lit]:i'gali";‘
Yepes, 2007). An ongoing study evaluating the effects of health-right o
highlights another problem related to the evaluation of impact: the u
tributive consequences of litigation success (Wilson, 2009/- % ° o SUCCESS
this project show that in spite of the positive direct effects, litigd an reoriented
led to reallocation of resources in inequitable and inefficient ways

' : - L cing conce
policy goals in ways that undermine collective priorities (i.e. forcing
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48 urative rather than preventive policies, on high-tech treatment

budgets o € |
n basic assistance). These examples show that narrow evaluations of
0

ult not only in incomplete but also in erroneous assessments of the

| ' effects become, then, a methodological debate about adequate

: and places where law’s worki_ngs. can be observed. Given that laws can
qdicators &7 te but also wider effects, indicators must be multiple and complex.
have im.m"-'d‘? :mmediate effects concentrates on tangible changes such as the
raluatio” ¥ of the ethnic composition of schools in a particular district, or in the
“‘Odiﬁcat;?zdividuals that receive a particular state-provided drug, or on the effects
numbfzrii;n of a drug has on the mortality rate of a certain population. Evaluation
er .der effects requires assessment of radiating consequences, such as changes
”fthe.“;l tion unintended changes in associated policies (COHRE, 2003) or modi-
" le.gls % tl;e agenda. For example, when Colombian courts accepted that health
ﬁcamn;snc]ould be understood as human rights claims, petitions requesting public
deT: for new drugs and treatments increased. The resulting expansion of health
funncliigg challenged the state’s ability to fulfill other public obligations and a legisla-
:ii reform regulating the provision of health services had to be approved (Yamin
.nd Parra-Vera, 2009). Evaluations also need to consider that since outcomes of laws
and court decisions take time to become evident or can be achieved “by losing,” the
adoption of a narrow perspective may result in inaccurate conclusions.

Another problem confronted in the evaluation of impact relates to the availabil-
ity and reliability of judicial statistics. Galanter noted that until recently this was
an important obstacle even in developed countries such as the United States where
“what courts and litigants and lawyers were actually doing was only dimly known”
(Galanter, 2006), and it continues to be so in underdeveloped countries. Lack of
information has not only obvious consequences on the quality and specificity of
judicial policy-making, it also prevents adequate evaluation of the consequences
of laws and court decisions and conditions the type of research that can be done.
Indeed, because in most Third World countries, comprehensive, disaggregated judi-
cial statistics are generally unavailable, systematic empirical legal research about
the impact of laws has mainly taken the form of case studies or has concentrated on
major decisions by apex courts (COHRE 2003; Gargarella et al., 2006; Coomans,
2006; Langford, 2008). Lack of systematic, disaggregated, and reliable information
;?::jl; :::iltencesj ca.seloads, and the imple.me_ntation of judicial decisions, :.vhich ITas
- P qu:.antltaufe r.esearch, has also hml'ted the st‘udy of lowe‘r courts behavior
ooz ha[;irﬁsons Wlth.lll anfi across -coqntnes. In this regard_, Linn H‘an.'nme.rgren
Mation g 0“;11 that in Latin America madequafte and unreliable statistical mfc.:r-
Buided policl-)m uced not on-ly erroneous evaluations of pgformance but also mis-
poorly mainézeﬂ:ll‘_ﬂ mfrr}datlon.&:. Due to_ poor 1:ecord ket:pmg in the courtro?n} and
Quate, Creatinne Jf.ldu:lal archives, statlstlc?l information ab0u.t the courtsis inad-

g serious problems for designing samples that might produce better




information. The information available has at begt R ~
national situations; it is inadequate for any type of morellced- “P“ﬂialm . |
tive studies. Data tend to be limited to a few yearsand a fo sO_PhISI:i ate 0:’%4'..
cover the same indicators across countries or districts, wl“'fisdi%n&_'m
Such informational inadequacies have also impaired som indgy,
ure impact using, for instance, the formula designed by Gau:' recent ttemy,
LT ; iand By fo
evaluate the effects of legalization. Their own description of th nnk’(zm'"&
lems they faced in finding data raises doubts about the utility oftff_'"“ula and tf’)h
ness of the judicial statistics has led researchers interested i in : ‘_le:’:
empirical studies to laboriously build their own data bages (s::gmgmum
and Brinks, 2008; Uprimny Yepes, 2007). In spite of these COmmehnke’ 2004, Gy
nature of the data sets limits the ability to pursue comparative ang] Ndable efor g,
issues, and times. However, as the next sections show, researcher::li;;r_mfﬂlmh
specially designed data sets have produced some useful analyses °fsplec‘ll;i]gthdrm
that foster or hinder the impact of laws and courts. Although informatie i?ﬂm
have limited the comparability and time frame of these studies, result;;;e@

the complex nature of the interactions that make laws and courts work.

IV. How ImpACcT COMES
ABOUT: INTERACTIONS AND
CONTINGENT OUTCOMES

The impact of laws depends on political and social conditions
are applied by the courts. But what are the contextua
the relevant intervening variables? How do they influenc
judicial decisions, enforcement, and in turn, the impact O f&#- " e oo
democracy? This section examines the interaction of laws wit b e ¥
variables: a) the structure and competitiveness of po]itical systems

tsofthe
* - al endowmen ;
ture and performance of the judiciary, and c) the organlzatlit)n thelaw.'l'n'-‘;
. o, # s S’
social or political actors, such as social and labor movemen

that usé
list could have included other contextual factors suc

h as colonialdlgiz anal®
: ter WM
traditions. However, for reasons that I explain below, this Chap nd
|tiple: t0

e the emergence of claim

flaw on developme™™"

ow?d
hﬂwh ndm?d

% : ion is mu
all of the possible factors. The goal of this section i I::late, based 0" ] wﬁ‘m“{h‘
hat might o

these selected conditions affect impact and to spec |
empirical research, about some additional development$
relationships between law and these three variables.
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gructure and competitiveness of political systems

stitiveness and structure of political systems affect the ability to pursue

¢ comp as, to adjust to legal changes, and to enforce judicial decisions. Studies
acmdc‘red the impact of the following political factors: (i) the democratic or

catic character of the political regime; (ii) the federal or centralized character
autﬂt,"':olitical structure; (iii) the degree of political competitiveness; (iv) the state’s
afthet Jrative and fiscal capacities; and (v) the extent and type of constitutionaliza-
- g ltm and international treaties.
ﬁoﬁ)o;tri:gushally assumed that the impact of law is greater in democratic contexts
ghfn in Lautocratic ones. Democratic regimes limit authority’s arbitrary actions,
ncrease citizens' opportunities to organize and to pursue legal claims, create the
conditions for independent judicial decisions, and give voters the opportunity to
oversee enforcement of those decisions. However, studies have also shown that laws
and courts can have an impact in authoritarian regimes. In authoritarian contexts,
sctors use the courts and the rhetoric of rights to expose the illegitimacy of authori-
wrian governments and decisions and use international courts to expand the scope
of conﬁicts. Studies focused on Chile, Argentina, Egypt, and China have described
the democratizing effects of these uses of laws and courts in authoritarian con-
texts (Barros, 2002; Ginsburg and Moustafa, 2008; El-Ghobashy, 2008; Acufia and
Smulovitz, 1997; Groisman, 1983). Thus, although democracy is generally associated
with the function of law as a protective or transformative tool, research has shown
that such effects can also be found in autocratic systems.

(i) The federal or unitary character of the political structure also produces
ambiguous results. Research on federal countries indicates that the simultancous
existence of diverse and local judicial structures results in the uneven achievement
and enforcement of legal outcomes. Since the production and enforcement of legal
YUicomes depend on the specific institutional, legal, and social endowments found
' each district, legal outcomes end up being important in some districts but not in
Er}zgﬁérzt;(:erali.sm 1S associated with. inconsistent results because the “translafifm“
fﬂnditignszvs bllnto loca! norms varies l?ut ?Iso because local, lega'l, and political
0 courts caljl e Cgmphance in some dtlstru:‘ts and pt:eF:lude them in others. Laws
ditriygio ofslt)m uce urltequal eﬂ’efts in unitary political systerPs in so far as tl‘u:
thic Tpeofepet ate Ii:Iapz’nc:tw:s;.,. actors resources and s'up:vport structures also vary in

W ‘heaum;n. owever, in ttederal countries vanan.ons tend to“he more ‘mtet:sc

MO magiye mn‘im)’ of provincial govem‘ments resultsin un?qual trans.latm;: t:f
Ment, Thus, 4ifr ents of federal laws and in unequal mecban‘lsms forthm‘r enforce-
Mateg becayse | ‘::Ences among districts tend to be more srgnll:'lca nt than in unitary
ch g razil ‘hatcan be claimed and what is enforced also differ. In a fede:ral_sfate
nang ir;treseargh has shown that the achievements of social-economic litiga-
Soull'lt'l'l] State: ; Ventions of the Ministerio Publico vary between Northeastern and
Hoffmann and Bentes, 2003; Arantes Bastos, 2003). Similar results

5

al act™
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are found in another federal country such as India, where %

(PIL) has led to different outcomes between Bimaru and other s_t;“_t_erest lits
Thus, although the federal or centralized character of 3 poli tes (Gay . Bati,

determine the likelihood of achieving results, federal countr; sl
tion in the distribution of rights due to differences in the de Pl is Oow
rights and in the enforcement policies among districts (E it 9011 |
Smith, 2005). > 1990; R‘ddel],_
(iii) Degree of political competitiveness is another factor that i, q
ability to pursue legal actions, the judiciary’s decision-makip Uenceg Peopl
enforcement of legal decisions. Analyses of the effects of Politicgalprocess’ and h:
also show contested results. Some authors note that since high competiti‘feness
diminishes powerful actors’ ability to control results, it ends . f:’m[_)etitheﬂ
independence. These outcomes build confidence in the judic; Stering judiciy

4 el R s ary a
legal mobilization to redress the distribution of rights. In ¢ Ompit_:l_d €NCOUryg,
iti

nobody is certain who will win, leading all parties to be interested in - VE Scenarjq,
r

impartiality of the arbiter and in preventing future encroachments Oni;ewingthe

Rebecca Bill Chavez’s research (2003) showed that differences in pﬂliticalﬂllr Tight-s,
tiveness in two Argentinean provinces determined variations in judicial a::mpetp
and in the achievement of outcomes. While in one province lack of political c‘:::m)'
tition allox'wj:d the govex:nor to -subordil?ate the judiciary and to dismantle Sourcei‘f
countewaﬂmg power, 1n a naghbourmg province, competition among three par-
ties bolstered checks on executive power and created incentives for all parties to
support a system of checks and balances. Perez Linan and Castagnola (2008) found
similar results regarding the impact of competitiveness on judicial appointments
Their study shows that when inter-party competition is high, executives developa
meaningful system of checks and balances including an independent judiciary, and
that when one party controls the government for prolonged periods of time, execu-
tives control judicial appointments and removals in a way intended to preserve their
OWN power.

In contrast, other authors report that lack of political competition can ha\*f‘:a
surprising effect: it can promote legal mobilization. They contend that when wir-
ning in the political arena is precluded, legal claims become the only political to-:rl
available. McIntosh (1983) highlighted this paradoxical effect of lack of com?f-‘“'
tiveness. He argues that when traditional political participation and_ fiﬂmPEt‘:f‘s:
are restricted, legal mobilization becomes the alternative form of POllt'cal_ F_’aft;o 4
pation and courts an additional arena. Studies about the use of legal mObll;:ims,
in authoritarian contexts seem to confirm his finding (Groismei A eti-

: s then, that comP
2002; El-Ghobashy, 2008; Giles and Lancaster, 1989). It folloWS., otition M)
tiveness levels may have multiple and distinct effects. While high Compresultﬁr
increase judicial independence and the ability of the courts t0 produce
political competition may increase the use of law as a polit

ment highlights the effects of competition on the outcome

e ——————

00

ical tool.
s of law; 2
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- ¢ on the propensity to use the law. Both results have consequences for
. nal

and development. High competition promotes the protection of rights
democzﬁrw to affect the distribution of social burdens, while low competition
is 11

and o expand legal mobilization by increasing the number of actors turning
rs
appc?

w. : whay - 3
0 :h‘; !liﬁlh e state’s implementation capacitiesinfluence the impact of laws and courts
v

cracy and development because they determine whether and how legal
on d‘?mo e enforced and thus affect the strategic use actors make of the law. State
il 2’]:Iz;ticm capacities depend on the supply of bureaucratic resources such as
impleme“n capital of administrative agencies or the coercive capacities of police
- hun;:ate implementation capacities also depend on the availability of fiscal
. s, on the number of agencies that intervene in enforcement. and on the
msour;i;d or decentralized character of state bureaucracies. Acknowledgment
cen:: Irelevaﬂce of implementation capacities highlights the fact that impacts
Zitnot flow automatically from the content of laws or courts decisions. Without
.nforcement capacities, laws and judicial decisiﬁons can become irrelevant. lf,ven
if a judiciary considers claims and issues decisions about them, and even if the
power configuration is favorable, enforcement will only follow if appropriate
bureaucratic capacities and fiscal resources are available. Availability of adminis-
trative and fiscal resources can affect the likelihood of enforcement and influence
the substantive content of the decisions. Knowledge about bureaucratic and fiscal
capacities informs actors about the potential efficacy of their actions, and informs
judges about the costs of making controversial decisions. When judges know their
decisions will not be implemented because bureaucratic capacities are low, they
also know that it is likely that the fiscal consequences of their decisions will be
irrelevant. If that is the case, judges playing for popular supportare prone to decide
in favor of plaintiffs since they can anticipate that the cost of their decision will be
immaterial. Similar developments can be expected, in hierarchically organized
judiciaries, when judges know their decisions will be automatically appealed. In
those situations lower court judges may feel free to advance controversial decisions
because they can expect that appellate courts will block enforcement or because
they may want to displace responsibility for unpopular decisions to higher courts.
The Increasing number of proceedings seeking the enforcement of sentences
ichieved in public interest litigation (PIL) illustrates how weak state capacities
ind scarce fiscq] resources can water down the impact of laws and court decisions.
Weak state Capacities have been critical in the Latin American case where, as Lynn
‘Mmergrep noted (2002; see also Gauri and Brinks, 2008), winning does little
ﬁ:iticzlisz enforcement is problematif:. Laf:k of fiscal .retsources hfas als‘o effec-
&bilit}, Oflai some wel] knf)m? and praised ]1:1d1c1al decisions, and lmpall'::f] tll:e
Sout o to“affec't th.e distribution of Qubllc goods. In 2000, for el):amp e, the
ity Ubligatignr; Const}tutlonal Court established t‘hat the government ad‘ not met
© Provide adequate housing for residents of the Grotboom informal

e Pt
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settlement and held that it !md toimplementa program to Provide hog.

living in intolerable situations. Analyses of the Grootboom cyge “"nafm%
ficulties in coordination among different bureaucratic asfncie# 'ﬂﬁldif‘
resources, and insufficient fiscal resources to ensure imPlEn’Ientaﬁhck of hupg,
level have led to a lack of compliance with the decision (Wickeri, znn“fl  the logy|
In other words, if bureaucratic capacities and fiscal resources are we':illh'fr 200y)
sions becomeirrelevantand lack impact. Thus, evaluations of impact &dmu“ deg;.
an appraisal of their availability. Winclyg,

Gauri and Brinks (2008) have additionally noted that knowledge aboy, =
ability of fiscal resources also influences the types of claims actors adva the avgj)
study of social rights litigation shows that when actors know fiscal rm“:ﬁ Their
insufficient, claims tend to target private actors or to request the regulﬂtimm? are
lic services. In contrast, when actors estimate that fiscal resources are “\':i]ap:{t.
claims concentrate on the state and demand for the direct provision of goods d
services. Thus, availability of fiscal resources determines not only the state ab;?
to enforce decisions but also the target and type of claims that actors advance, [y
turn, both the orientation of claims and the degree of compliance with decisiong
determine the type of influence laws and courts may have on development ang
democracy.

(v) The extentand type of constitutionalization of rights and international treaties
also influence the effects of law and courts on democracy and development. After
1945, some constitutions expanded the charter of protected rights, others mod:
fied the number and standing of the actors authorized to advance claims related
to rights, and still others gave constitutional status to international human rights
treaties. These changes created opportunities for litigation on new matters and led
to the juridification of conflicts previously solved through political processes. They
placed the justice system within the reach of public interest advocacy organizations
and expanded the types of rights enforceable through the courts. In addition, con
stitutionalization of international treaties expanded the types of actors Ihalcnulld
oversee and demand enforcement of rights and gave international courts authority
over certain domestic legal disputes.

The crisis of the welfare state and the resulting shrinkage in ‘ "
services has made evident the impact of constitutionalization of rights. Smﬁm
have shown the increased use of these new tools to confront unfavorable sct‘;"ﬂﬁmI
(Fix Fierro, 2004; Sousa Santos, 1996). In India, for example, the F‘F’"s";: &
allowed the central and state governments to make special F?wsmzr for the
advancement of socially and educationally backward classes of cltlzenf:n“sl
Scheduled Castes and Scheduled Tribes. These constitutional ffsirv;::i henefits
the creation of compensatory discrimination programs that incit
such as jobs and places in professional schools for mem® comings "
Analysis of the Indian case demonstrated that, in spite of their shor ¢ cary g0
stitutional reservations succeeded in getting members of the bene

the provision of
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il nent employment and in increasing their presence in the legislature
40 goverfigm). [mportant impacts have also been noted in Costa Rica, where
(Galantel': ol constitution-ally prot_ected rights and of the actors authorized
e rights claims significantly 1f1creased the number of cases considered
Jvanc stit“tional Court. More specifically, a claim of rights was used to com-
?Cnhealth authorities to make AIDS treatment publicly available, result-
o% reduction of AIDS mortality (Gauri and Brinks, 2008; Wilson and
ez Corderos 2006). Similar increases in rights claims have been reported
bia, South Africa, Brazil, Bangladesh, and Argentina; in all of these coun-

> Coliﬁltitutionalization of social rights has led to increased litigation over pro-

f health-related services and to changes in policy orientations (Gargarella

Rﬂd righ

tries
yision ©
el 31-: 2006)'

Finally, it . worth mentioning two other consequences of the recent constitu-

ionalization of rights. Some authCr.I'S ar glle.that the f:?nstitu'tional'ization of Fights
communicates to judges changes in prevailing political orientations and signals
the policy areas where decisions will confront fewer obstacles and find greater
political support. When judges know where and when jurisprudential innovations
will be less costly, changes in the ideological orientation of their decisions become
nore likely (Gauri and Brinks, 2008). Other studies have shown that constitution-
Jlization of international human rights treaties provides actors with an additional
legal vehicle for claiming rights and increases the prospects for compliance. For
example, claims made before the Inter-American Human Rights Court have led to
the reopening of human rights trials that had been terminated by local amnesties
and to decisions demanding the implementation of housing, health or education
rights (Langford, 2008). Thus, while there are still debates regarding the extent of
the impact of the constitutionalization of new rights, its relevance is not disputed.

B. The structure and performance of the judiciary

Those who assume that the impact of laws depends on their content, application or inter-
Pretation concentrate their research on the effects that the structure and performance
ofthejudiciary hasin producing rights-enforcing legal decisions. Since this perspective
“sumes laws and legal decisions are themselves sufficient to produce impacts, the main
‘opics of the research agendas of people who make this assumption are how decisions
;:: t"l]l:j: and what facto.rs_ affect those decisions. While I dc-r n(‘>t accept the assu'mption
<y lﬁantzi court dEClSlf)nS alone are sufficient to explain lmPact, I recognize that
i ructuws and legal fifac1sions the question of impact F)ecomes irrelevant. Thus, ho'fv
ONis ar i"e of the ]ud1c1lary affects actual decision-makingand t}‘lt‘? content_of the deci-
COnsiders v':EOItant topic for inquiry. Research on the legal decu:uon-makmg process
“fientati:ablés such as case-selection procedures, the role ‘ot [?rf:cedent, ideologi-

R OfJUdges, selection procedures (and tenure) for judicial personnel, and

81
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S : : : related 1, the
sibility of courts, such as the quantity and geographical distribution of fa:ca.
aul I .lill

judges’ strategic calculations. Studies have also examined issyes

and judges; the economic cost and timeliness of legal processes; the availabi
legal assistance for criminal, civil and commercial claims; the type of actors 18y Of freq
to make legal claims or to demand constitutional review; and the eXistence :futhoﬁh‘d
requirements or legal representation requirements. h"E“&ge

What have these studies shown? Let’s consider some findings, Regard;
cedents, studies have shown that when legal precedents are not binding EE pre-
comes of cases may be uncertain. Some judges will follow precedents, wh-;lf: Dt;::ut*
will disregard them. Since results will vary according to the judges’ i deolog thﬂfs
strategic calculations or the plaintiffs’ ability to engage in repeated litigation Tm eir
ofcourtdecisionswillbe uneven. Insome cases, uncertainty about the Iikelyt;utcc;’:t
of cases will be perceived as an opportunity while in others as an additiona] cost [:
will be an opportunity if actors understand that lack of mandatory precedents dt;es
not close their prospects of getting more favorable decisions from another judgein ,
new claim. It will become an additional cost if actors hoping to get a more favorable
decision do not have resources to engage in repeated litigation.

The absence of a norm of binding precedent has another consequence. When
previous decisions do not determine future ones, actors have incentives to keep
re-litigating the issue, which can lead to increased numbers of cases and judicial con-
gestion. While court congestion is usually attributed to a lack of judicial resources,
research has shown that it can also result from deliberate and coordinated action by
social actors seeking to force the intervention of political authorities. Analysesof the
“corralito case” in Argentina and of the “Barzon case” in Mexico demonstrate that
actors deliberately used the weakness of precedents to “play the congestion card” in
order to force the intervention of political authorities (Smulovitz, 2006; Grammont,
2001). Thus, although a system of binding precedent minimizes transaction cosls
and reduces uncertainty—two results usually associated with democracyand devel-
opment—empirical research also shows that actors can take advantage of the lackof
binding precedents to develop and sustain sophisticated strategies.

Studies about the consequences of judicial tenure and selection prﬂCEdlll:ESP“
the content of judicial decisions have a long tradition. In recent years, Lisa Hilbink
(2007), Gretchen Helmke (2004), and Santiago Basabe Serrano (2009) have 3"31)'1?{
the impact of these factors in several Latin American cases. Hilbink, fﬂf Flamg;
shows the relevance of such institutional factors to Chilean judges’ declslfmns. &
notes that procedures giving the Court almost complete control ofthe sﬂlectmnel:tﬁp
own membership enables the Court to discipline and ideologica ly control Iﬂ“;inean
bunals and their decisions. On the other hand, Helmke’s analysis of t.he Al’gf: sl
Supreme Court illustrates that when judges’ term in office is uncertain stra DE;guar.
culations affect the content of their decisions. She shows that in the abst'-"‘;:t ju
anteed tenure, and in order to avoid being ousted by a succeeding governm m; iy
tend to be loyal to the current administration unless a change In power S¢¢

‘___4
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o _2se they may rule against the incumbent administration. Judges’ strategic
nwh ldf e bout the strength of the government in office and about their chances of
cﬂlCUlﬂthnila flect the pro- or anti-government content of their rulings. In her view,
heing pust™ aic calculations rather than institutional factors have a greater effect in
udges Stratefgdecisions. Basabe Serrano’s study of judges’ behavior in Ecuador shows
the conteﬂta‘:ld surprising connection between tenure and the content of court deci-
a diﬁefzor ding to this study, in highly unstable contexts the best strategy for judges
sions. sccording to their previous ideological preferences. Since judges know that
i< to vote be ousted anyway, ideological sincerity appears as the best strategy to main-
they ma.}' erove their reputation, which can benefit them when they return to their
e lmtli)vities. These studies show that both institutional and strategic considera-
f?rmef acaﬁect the content of judicial decisions. However, the conditions determin-
?10118 fla:: each of these variables influences the content of judicial decisions remain to
= “;a;lished. From the perspective of potential litigants this information is relevant
:,:t: for timing claims in order to maximize the chance of success and for deciding
when to pay attention to the appointment process.

A court’s ability to control its docket can also influence the content of legal deci-
sionsand thus potential litigants”ability to obtain desired results through legal action.
Under a system of discretionary jurisdiction, the courts determine which disputes
merit legal responses and when. Beyond its administrative benefits, docket control
gives courts a powerful political instrument. It allows them to decide and signal
which public policy issues will get legal attention and gives them an instrument they
canstrategically use in their relationship with the executive and (other) potential liti-
gants. In unstable political systems docket control can also be used to show compli-
anceor to threaten hostile executives with unfavorable decisions. When relationships
between the executive and judicial branch are friendly, courts can decide to concen-
trate on those cases that do not threaten executive policies and leave conflicting issues
for future treatment. On the other hand, when relationships are tense, courts can
decide to pursue cases executives would have preferred to delay. The history of the
!egal conflict about savings deposits that took place in Argentina from 2001 to 2006
llustrates how the couy rts’ management of the docket was used as a political tool in a
POWer conflict between the courts and the executive (Herrero, 2007).

m;[:: chzssibility of courts is also critical whe‘n evaluating the eﬂ’ects‘of laws and
e nolt] Elmocracy and development. The various access factors mentioned deter-
b int;n y who l?ut z?lsn what type of topics getto thlj.! courts. For example, when
s e likl‘elst OI‘gaI]lZflthnS are not entitled to initiate claims on behalf olf otheractors,
CCesg g Y‘that tO‘PlCS such as human rights, environmental protectltztn, or lack of

O public services due to poverty discrimination® will become subjects of legal

2
Fo
laim, lr) “Xample, ACI]J,

S an Argentinean public interest advocacy organization, advanced several

bi‘gcrcﬂll e, Inequalities in th

of dic... 1ON)as betwe
Scr minau“g :

e provision of public services (education, transportation, and gar-
en high and low income neighborhoods. They accused the Argentinean State
0 the provision of these public services against lower income populations. The
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disputes. Accessibility factors also affect enforcement of judic\

3 o A : ial dedsiﬁns :
ence, for instance, whether it is easy to initiate proceedings seeking the enfo tYinf),,
l’(‘.emen
tof

judgments. Studies about the implementation of court decisjons indicat
bureaucracies only start to comply with those rulings after Proceedin € that Pubi
judgments are initiated (Smulovitz, 2005). Thus, it follows that . f: to €nfore,
tiating these types of proceedings are high, reluctant public bumaucradel‘lem 10 ip;.
promise the enforcement of legal decisions and thus neutralize thej, impa:t €an cqp,.
Discussions about the impact of accessibility factors are not new 4 ndt .
is usually not contested. In recent times, research has also drawn attens; i
lesser-known micro-level institutions that affect access. For example, a com 0 sot‘ue
analysis of the outcomes of human rights trials across the world suggests theP:rat?yE
cance that the existence of the “private prosecutor in criminal cases” (querella, t:E;:‘ﬁ'
sivo o asociado)’ has in the prosecution of certain public criminal cages The stu;
shows that when this institution is in place, human rights trials are more common ani
last longer. Sikkink and Walling (2007). demonstrate that, when public Prosecutorsare
reluctant to act, this micro-institution is particularly relevant. They show that when
plaintiffs confront official resistance, this institution allows victims to initiate, sustyiy
and oversee trials. We also know that the institution has another consequence: coyp.
tries that held transitional justice trials for long periods of time, a development associ.
ated among other things with the existence of the “querellante adhesivo,” had a higher
improvement in their human rights conditions than countries that held them for
shorter periods or that did not have them at all. These studies show, then, that in addi-
tion to the usual accessibility variables, research should also analyze the impact that
these rarely observed micro-legal institutions have in the achievement of outcomes.

hEir I.EIevan(:e

C. The socio-economic and organizational

endowments of the actors
stitute a

The social and organizational resources of the participating actors con e
0

third set of variables affecting the ability to pursue legal claims, the conten

: : » identified asym”
courts favorably considered these claims and ordered the government to mend the id

metries in future budget allocations.

* There is no adequate English translation for the phrase “querellante adhesI¥ ol cases
authors translate it as “auxiliary prosecutor” and others as “private prosecutor in C”“}mmal b
institution allows the victim the right to recourse before the courts asa party in the (irolnc.
ings, or as a participant in judicial investigation preparatory (0 pursuing pet}al sanct:‘lw} %
example, victims of human rights violations to present a case even if the public P“:lsfc :
to pursue the case. “Private prosecution” enhances access because it is assume
participation increases the effective protection of their rights and diminishes
tance—due to conflict of interests—on the part of public prosecutors in cases!

10 Some
dhesivo 0 asociado. t

rOCCet

0

hes the likeliho0® ™ -
nvnlvingsw
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.nd the enforcement of those decisions. To influence outcomes, actors
. basic endowments such as minimum levels of economic and educa-
ced cer'® ces. While basic material resources provide the wherewithal actors
jonal rcsou;se ;;hoicf-% organizational resources and educational attainments pro-
ey .1 and informational opportunities. However, these endowments do not
yide techh';lcacwrs will organize or that they will have resources to transform wants
F"suziiitlfments. [n addition, actors need to coordinate their actions (organiza-
into esources) and need access to support structures. Especially for weak actors,
ures provide sophisticated knowledge of the law and legal processes
stllPs Lccess to specialists that can assist them in their claims. In other words, they
n:cd organizations dedicated to litigating rights clam-'.s, willing and competent la.“"—
~d the financial resources needed to pursue claims in courts. Favorable politi-
}'E{S':nditions and low institutional thresholds for legal claiming can be irrelevant if
::e:k actors lack the support structures needed to work within the judicial system.
gpp's work (1998) showed how dlffert?nces m.the demflt}i of support structures in the
United States, UK, Canada, and India explained variations in the pursuit of results
through the courts (Epp, 1998). The recent growth of public interest litigation (PIL)
in Indiaand in Latin America has been facilitated by the development of local sup-
port structures and by increases in economic support from donors (USAID, Ford
Foundation, Open Society, National Endowment for Democracy, British Council)
to organizations pursuing this type of strategy (see McClymont and Golub, 2000;
Sikkink and Keck, 1998)

Although the relevance of support structures for the likelihood of law’s impact
isnot disputed, studies indicate that their specific consequences vary. For example,
the relevance of support structures diminishes when courts do not have docket
control, since less effort is needed to ensure the sustainability of claims or to call
the court’s attention to a specific claim. Support structures are also less relevant in
countries where the private bar is well developed and individual claiming is more
frequent. The significance of support structures is also related to the presence of
legislation authorizing collective claims (Gauri and Brinks, 2008). Un derprivileged
ndividuals need organizations acting on their behalf in order to pursue collective
daims, and where such claims are possible, support structures are more impor-
@ant. While geographic variables affect the distribution of claims and outcomes,
ources of funding affects the litigation agenda and strategy. In 1983, for example,
:’:ri'f::i;?oun(?atinn announced that future grant.s, .in the South AmEI'.iCE!:ﬂ region
Prnmgtede assigned to I‘ESt.?al'Ch centers, universities, afld. bar .aSSOCl::-'!tlﬂr‘lS that
kit reiﬂ.learch,.and actions on topics related to aflmlt?lstratlon Of']USthE and
0 public i?f Yy mOFwated rights violations such as pohceﬁvloller{ce, c.iemal :af access
‘hange ‘ thgl;jmatu{n aer of due proces:s, 'and gender t_:hscrlmmatﬁlon: Gweni this

it strate i Onorr S priorities some existing human nghts‘ organizations shlfte'd
Owp e ag ;Whlle newly created groups adopted thesv_e }ssues as Part of ?hEH'

- 'Ne use of laws and courts to address non-politically motivated rights

NS
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violations became the prevalentactivity of local advocacy Organizatiopg
2000). Sources also note that the reorientation of financial support to .'(Fn"hling,
promoting the use of public interest litigation was critical for the develo latip,
this legal strategy as a political tool (Sikkink and Keck, 1998), Thusjeye PMent
the relevance of support structures is not disputed, research shows that :'hihough
and type of impact of their activitiesis, in turn, conditioned by the selection SCope
agenda and strategies. Of theiy
The impact of law and courts on democracy and development s also
by variables such as colonial legacies or legal traditions (civi] or commop |
Some have argued that colonial domination affects the type of developmep; aw),
degree of autonomy of courts, and that the independence of Judiciaries apg t:n.d
ability to protect political freedom and property rights are related to the legal t:;r
dition inherited from a former colonial power (see La Porta et al,, 1995) Resear ch
has shown, however, that the connection between these variables is complex. The
impact of colonial rule varies because colonial legacy is not the same everywhere
It varies, for instance, according to the type of settlements colonizers established,;
the alliances set up between colonial rulers and local populations, and the ways
in which colonial linkages were broken. Thus, although it is possible to trace the
specific impact of colonial rule on the legal system of a particular country, under-
standing its impact depends on the specific arrangement of colonial rule found
in each case rather than on having been under “colonial rule” (Acemoglu et al,
2001; Mahoney et al., 2006; Coatsworth, 2008). Recent empirical research hasalso
questioned the distinctive impact of legal traditions (civil law and common law). A
study comparing courts in twelve countries concludes that legal tradition is not a
good predictor of the willingness and ability of superior courts to exercise account-
ability functions; and it also reconfirms previous observations about the blurring
of the distinctions between the two traditions (Gargarella, 2010). While analyses
of each of these traditions show that achievements in each of them exhibit impor-
tant internal variations, comparisons between the two indicate that their workings

appear to be converging. These findings thus raise questions about the relevance of
the common law/civil law distinction for explaining variation in development and

democracy.

conditil)ngd

* Recent accounts of varying colonial experiences indicate that differencesin local endﬂ‘ﬂl’ll“‘“t::;
the time of colonization led to the establishment of different institutions that, in turn, had lnug;im
effects in post-colonial times. Acemoglu et al. (2001) argue, for example, that when,dl{E i P‘:lijmti i
density or mortality risks, colonizers could not settle permanently, they set up extracll";-:;‘;m lead 10
These institutions allowed them to manipulate local labor and resources from afar, butd! e 5
the settlement of population in the colonies or to the creation of local institutions o n the othe!
post-colonial results were unequal societies and less institutionalized political 'system]:- ihe locd
hand, when conditions allowed the creation of permanent settlements, colonizers 3
demographics and institutions. Settlers had an interest in establishing a SYs
their lives and properties and this led to the establishment of production enha
tended to persist in post-colonial times,
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. lessonof recent empirical research regarding the impact of laws and courts
hemai” and political developmentis that outcomes are contingent and depend
on economfcn s with political and social conditions. Laws and court decisions are
on i“tefa‘:tlc;talysts for change but neither is a sufficient condition. Even though
imP"rtantlcand mandatory character of law defines law’s peculiar and unique fea-
hegene™ ocial institution, its impact depends on the conditions within which it
T g inalysis of the relationships between these conditions and the impact of
: thS-ourts shows that similar laws can have different impacts. These variations
e Ithough the specific content of laws cannot be disregarded, impacts
suggest that @ & | o |
nust be understood as contingent on historically and geographically contextual-
ed variables. The inclusion of the sociological and political variables in the ana-
jysis reflects the reality that legal conflicts do not take place in the void. Moreover,
understanding the workings of law and courts requires that we consider all stages
of the legal process (initiating claims, adjudication of those claims, and enforcement
of the decisions).

The definition and measurement of the impact of laws and courts continue to be
the subject of disagreements and uncertainties. The main problem regarding the
definition of impact relates to its reach. The distinction between direct and indirect
impacts does not solve the problem since it does not provide clear lines of demarca-
tion that differentiate among types of effects, and does not readily identify the set
of possible indirect impacts that needs to be considered. These difficulties have led
o ambiguous assessments about the actual scope of impacts. While studies using a
narrow definition probably result in incomplete pictures of the effects, broader defi-
nitions make it difficult to establish whether impacts might have resulted from some
other cause and thus raise questions about the relevance of laws and courts in the
production of indirect impacts. Furthermore, if impacts radiate across institutions
ind policy areas, throughout time, and if they can be even achieved by losing, it is
Unclear how to establish when laws do not produce results.

Ifl §pite of these difficulties, research has shown that law and courts have had some
r[;{:::lt;;:;e:ﬂt& The interaction of law with social, legal, and pol.itical condit‘ions has
fxecutive; ¢ m?rtallty rates of some pop‘u'lations (Gauriand Brinks, 2008),“1.11d1?c'ed
adar ahj:gctlis to adv?lnf::e public policies t.hat had been fietected by tlrlle judicial
with sdditiong] 1e I_le‘gotl.?ttmg resources avall:‘able to Rart}es, and provldec? actors
helg e o egltl‘matmg arguments. Studies also indicate thﬂ:t countries th:at
theiy huma:l r{ghts ?rla!s for longer periods show greater average improvement in
10t haye it rights mt:hcators than those that held them for fewf:r years or that did
les js not I:t;t all (Sikkink and Walling, 2007). Thus, the question forﬁ fut9re stud-
interactions er laws and courts can have an impact but what combinations and
Among variables lead to the production of results.
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Another difficulty that hinders evaluation of impact is related t0 the gya:
of adequate and systematic judicial information. Some countries do nﬂ?lhbili
information to track the progress of legal processes, others on ly report high TOdyge
gated results or do not produce specific information regarding lower c°urtdh.g.g'°‘
and still others do not collect judicial statistics at all. Problems inclyde 2t :tllsln
lack of systematic data regarding basic judicial indicators, but also confide : Y I!xe
restrictions that prevent access to information. Informational deficits impﬁ‘::ah*ry
ferent types of restrictions. Lack of disaggregated databases has led t0 the cop dif.
tration of studies on apex courts, has prevented the study of impact, and e nfe:;
comparative studies difficult or impossible to execute. Although researchers hz ¢
designed innovative strategies to cope with some of these difficulties, such sol:E
tions do not substitute for good state-produced statistics. At least in underdevel:
oped countries, advancing the research agenda on the impact of law and courts o
economic and political development requires the improvement (if not the Creation)
of systems for compiling a nd disseminating judicial statistics. Without reliabje and
systematic information, basic facts such as the scope, nature, and types of cases, ang
hence the impacts of those cases, cannot be established, and comparative studies
will continue to be limited. Given the increased use of legal instruments as political
tools, accurate and informed knowledge about their effects has become even more
necessary.

Research has also highlighted different impacts that laws and courts have on
the governability of pol itical systems. Some studies emphasize the non-democratic
political effects thatarise when judges have the power to nullify decisions reflecting
the preferences of political majorities. Other studies stress the democratic implica-
tions of laws and courts since they increase the number of tools for democratic par-
ticipation. And still other studies note that laws and courts allow actors to initiate
collective claims without coordinating actions with others. Regarding the imPact
of law and courts on governability, two primary claims have been advanced. First,
laws and courts have a virtuous effect because they imply the use of institutional
legal, and non-violent instruments to advance demands. Second, laws: and courts
have troubling consequences because they move to the unelected juc:licra{u')r debates
that should be taking place in legislative or executive arenas. The main conce::
raised by this latter claim is that the judicial framing of disputes tr:?nsform;mby
comes into “trumps,” and undermines the legitimacy of the decisions made
democratically chosen representatives. These perils cannot be { either
Research shows that the impact of laws and courts on governability canilea.an dis-
to social disorder and maintenance of the status quo, or to more equalltal;; b
tribution of goods and rights. In the end, however, the relevance ofla.ws a:ich bir

depend on the complex, often changing dynamics of the context in W
are used.

In addition to information needs, the preceding pages
tions where future research needs to concentrate. Some questionsT

identified areas &= 4
elatetothe imp
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d courts on the distribution of social burdens. What results do laws and
of laws @ ly Produce? Do they lead to a more fair distribution of benefits or do
urts act“carease the privileged access of organized actors? Other questions relate to
l: of litigation and laws on public policy. Does successful litigation reorient
. policy in Ways that leave the public’s interests and the problems of unorgan-
P“bhc P s unaddressed? Does successful litigation serve to reorient budget alloca-
| ined a_cti ays that endanger the provision of other public goods? In underdeveloped
tggen characterized by significant budget restrictions, how can public author-
w“wﬂs; with legal decisions that do not take into account economic or policy by-
e de::s? Other areas of inquiry relate to the interactions between laws, courts, and
PerduTiti;:al structure. As was noted previously the effects of laws and courts show
| qu E:Ecant variations across and within countries. Are these variations the result of
nsufficient state capacities, differences in political competitiveness, the ideology of
the judges, OF what? . .
| The research agenda is vast and the social and political consequences of the
pgtential findings could be extremely important. However, both academic studies
and policy recommendations confront a pragmatic limitation: inadequate compa-
rable country-based information. Beyond the negative consequences of this deficit
foracademic research, poor empirical information has and will lead to faulty policy
decisions. The wave of judicial reforms that recently took place in many underde-
weloped countries shows some of the consequences of these deficits. Policy-makers,
unable to evaluate the magnitude, relevance, and urgency of the problems they
were confronting reached decisions in a fog. Lack of adequate information not only
strengthened unsubstantiated public beliefs about the workings of laws but also led,

inmany cases, to faulty policies.
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