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46 ORGANIZATION OF AUTHORITY

The continuing importance of the lay jury ensures that the American
orientation to substantive justice remains strong and vital. Nor will judges who
view themselves as political figures be likely to espouse a conception of the law in
which political, ethical, and technical-legal considerations are sharply separated.
True, the fact that American judges are regarded as guardians of the Constitu-
tion—the pivotal legal document—has often been seen as injecting legalistic
attitudes into American social life. Many have observed that Americans tend to
convert all sorts of problems into legal issues: even matters that are elsewhere
perceived as not /legal” at all end up in American courts. In this Tocquevillian
sense, American legal culture is undeniably “legalistic.”” But in a sense more
germane to comparative concerns, it is the very centrality of the American
Constitution that reinforces general antipathy to conceptions of the law as non-
communitarian, specialized technique. It is precisely the Constitution, a docu-
ment studded with broad standards of ethical and political significance, that
makes sharp separation of the ethical, political, and legal-technical domains both
unnatural and impracticable. Even today a fundamentally nontechnical concep-
tion of the law manages to hold its own in the struggle with the strong tech-
nocratic tendencies of an increasingly interventionist state.

Contemporary transformations of the American judicial apparatus will be
addressed in the last chapter and need not be considered here. Suffice it to say that
despite the trend toward bureaucratic centralization, coordinate features remain
much more viable in America than in England. Indeed, if one were to set aside the
broader comparative viewpoint, much of the difference between the English and
the American judicial apparatuses could be expressed in terms of the opposition
between hierarchical and coordinate structures: the English procedural authority
is far more professionalized, hierarchically ordered, and committed to a technical
conception of the law.5 It is only when the horizons are further expanded that
conspicuous internal differences between English and American judicial authori-
ty begin to recede and their family resemblances clearly emerge.

My purpose in the preceding section has been to show how the conceptual
framework established earlier in this chapter can be used to shed new light on
features that distinguish the Continental from the Anglo-American apparatus of
justice. Having both defined the relevant categories and established a pied-a-terre
for them in historical reality, the groundwork has been laid for the study of my
central theme—the influence of procedural officialdom on the shape of the legal
process. Reciprocities between procedural authority and procedural form will
now be explored in more systematic fashion.

districts are as frequent as they are long-lasting. More important, even within a circui, discrepancies

of the case law are not a major cause of dismay, and accordingly internal mechanisms of the circuit

courts designed to remove disagreements among its panels are quite weak. See infra, ch. 6, n. 113.
65 See P. S. Ativah, supra, n. 62, 552-55.

II Process before Hierarchical and
Coordinate Officialdom

This chapter will inquire first into procedural arrangements suitable for a hier-
archical judicial apparatus, and second, forms suitable for an apparatus conform-
ing to the coordinate ideal. What features of the legal process, or elements of its
design, can be attributed to specific characteristics of hierarchical and coordinate
organizations? What bearing do attitudes prevailing in one or another setting
have on procedural form? These are the primary questions here. In pursuit of
answers to these and similar questions, contours of two distinctive procedural
styles will gradually come into view. I shall call one of them the hierarchical and
the other the coordinate process, because their constituent elements will be
“‘derived” from each respective type of authority.

The two styles, applicable across the lines that separate criminal, civil, and
administrative proceedings, will not be related to the distinction between a pro-
cess designed as an inquiry and a process designed as a contest of two sides before
the decision maker. Although throughout this chapter I shall stress the level of
ideal theory, I shall make sufficient reference to real-life proceedings to illustrate
how the hierarchical style reflects salient characteristics of the legal process
rooted in the Continental tradition, while the coordinate style similarly mirrors
features of the legal process in the English tradition. More specific references to
actual systems will be postponed until the final chapter. The discussion here seeks
to demonstrate how the structure of procedural authority impinges on the legal
process, and how wrong it is to focus on the desirability of procedural form
without asking whether such form is compatible with a particular judicial appa-
ratus. The question is not only what sort of procedure we want but also what kind
of officialdom we have.

i. PROCEDURAL IMPLICATIONS OF THE HIERARCHICAL IDEAL
Methodical Succession of Stages

Let us begin our inquiry by considering one of the most obvious implications of
the hierarchical apparatus for the design of the legal process: because hierarchy is
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multilayered, proceedings must consist of several stages. And because this appa-
ratus is also partial to functional specialization, it is normal to expect that the
stages be assigned methodical subtasks. One stage can be devoted to the gathering
and organization of relevant material, another to the initial decision, still another
to hierarchical review, and so on, depending on the number of levels in the
pyramid of authority. Accordingly, proceedings before the initial decision maker
(trials} are merely one episode in an ongoing sequence and are thus an inept
symbol for describing the total effort. In the hierarchical setting, Kafka’s hero is
not ““tried,” he is implicated in ““proceedings.”"? '

The Impact of Superior Review

Equally obvious is the connection between vertical ordering of authority and
hierarchical review, a connection to which I have previcusly alluded. Here I shall
look more closely at various ramifications of regular superior audits: not only do
they reveal characteristic aspects of the hierarchical style, but they also prevent
us from mistakenly extrapolating, from identical verbal formulae, true hier-
archical review from its apocryphal forms, such as can be found in predominantly
coordinate judicial organizations. This confusion is endemic to discourse berween
Continental and common lawyers, although it often passes unnoticed.

The first important point to recognize is that the reviewing stage is con-
ceived not as an extraordinary event but as a sequel to original adjudication to be
expected in the normal run of events. In well-integrated judicial hierarchies, such
as the Soviet, supervision by higher-ups need not be conditioned—as it is in
classical Continental systems—upon an appeal by a disaffected party; it can also
take place as part of the official duty of higher judicial authorities. Far Eastern
systems have been known to go even further: original decisions were treated as
mere drafts of judgments that could be announced in definitive form only by
superiors.? Observe that where review is routine, it is also normal to postpone
enforcement of the original decision until the highest authority has spoken.
Thus, in contrast to the situation in coordinate systems, where the initial decision
is presumptively final, there is no need expressly to ask the primary adjudicator
to postpone (stay) the execution of his decision pending review: until hierarchical
supervision has been given the chance to run its course, the decision is not yet res
judicata.

Hierarchical review is not only regular, it is also comprehensive. There are
few aspects of lower authority’s decision making that are accorded immunity

1. Characteristically, the standard translation of Katka's Der Prozess into English is **The
Trial.”” One perceptive English observer of Continental trials has noticed their character as stages in
an ongoing activity and was somewhat shocked by this discovery. See S. Bedford, The Faces of Justice,
123 (1961).

2. See M. Shapiro, Courts: A Comparative and Political Analysis, 180 (1981). Inall countries
that follow the Soviet model, chief judges of high courts can cause reconsideration of lower decisions
motu proprio. See RSESR Code of Crim. Pro. art. 371. Similar provisions exist for ¢ivil proceedings as

well.
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from supervision: fact, law, and logic are all fair game for scrutiny and possible:
correction.? Where reconsideration by superiors is so pervasive, it makes sense to
require lower authority to make clear exactly what it has determined and why.
Perfunctory and conclusory statements of grounds, so prevalent among trial
judges in common-law jurisdictions, invite rebuke and reversal in a hierarchical
judicial system.4

Once a lower official has spoken, the procedural episode conducted before
him comes to an end {functum officio); corrections of his decision, if needed, can
now be made only by higher-ups in the organization. Requests to reconsider
addressed to the initial adjudicator are therefore misplaced; such requests will be
seen to characterize the coordinate style. Simultaneous review of a judgment by
different echelons of authority violates the hierarchical sense of order and rank:
were such parallelism permitted, subordinates could try to conceal their mistakes
or render the work of their superiors superfluous by setting their own decisions
right. However, reversal or modification of a decision does not necessitate a
finding that the subordinate decision maker had erred or committed a fault; even
if impeccable at the time of rendition, a judgment can be changed by superiors.
Thus if new evidence is discovered pending an appeal (casting doubts on the
propriety of a decision, but no blame on the decision maker), it must be submitted
to the reviewing authority rather than to the original adjudicator. Of course, if
fault is found, hierarchical organizations have a battery of instruments at their
disposal to teach the errant official a lesson. Given such great disciplinary powers,
there 1s less need in hierarchical than in coordinate organizations to resort to the
costly reversal of an otherwise proper decision in order to discourage official
misconduct, but the calculation of the costs and benefits of such a reversal is not
exactly alike in the two settings of authority. I shall return later to this point in
several contexts.

The great significance attributed to “‘quality control”” by superiors in a
hierarchical organizatiop inevitably detracts from the importance of original
decision making: the Jatter acquires an aura of provisionality. It is thus a mortal
sin for a comparativist to assume that the significance of trials is identical in
proceedings before an officialdom gravitating toward the hierarchical or toward
the coordinate ideal. On the other hand, the importance of quality control ex-
plains why a regular and comprehensive system of appeals is typically regarded in
hierarchical judicial organizations as an essential guarantee of fair and orderly

3. In Continental systems, “logic’” is tested in reviewing the reasons trial judges must ad-
vance for their findings of fact. Although there are no longer legal rules that can be violated in
weighing evidence {the principle of free proof), grounds offered for refiance on one witness rather
than another can be weak or incoherent, inviting reversal on grounds of faulty logic. The evaluartion of
evidence is truly free only in the very limited sphere of the surviving criminal jury, where jurors are
invited to weigh evidence according to their unreviewable “intimate conviction.”” Of eourse, there are
limits an effective supervision of fact-finding by lower officials: subordinates learn how to justify
their decisions in ways that can “withstand” review by their superiors. This problem was noted in the
first chapter, with regard to internal tensions between original and reviewing officials.

4. For the situation in American trial courts, see infra, n. 22 and accompanying text,
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administration of justice, or as an essential component of personal ’due process.”’
It should not be surprising, therefore, to find the right to appeal enshrined in
several constitutions as one of the basic rights of citizens.

The File of the Case

A multistage hierarchical process needs a mechanism to integrate all its segments
into a meaningful whole. Material gathered over time by various officials must
be assembled for decision making, and traces of official activity must be preserved
for future audits. Officials in charge of procedural stages are therefore expected to
maintain files to ensure completeness and authenticity of documentation. Like
tributaries of an ever larger river, files kept by lower officials are incorporated
into the evermore encompassing files of their superiors.

In order not to confuse the file of the case with its false cognates, it is
important to realize that hierarchical officials prefer to decide on the basis of
written records. Documents contained in the file are not internal official docu-
ments, helping a particular official to organize his activity, but rather sources of
information on which to base both original and reviewing decisions.® The higher
the authority, the greater the ratio of information from the file to the total data
base. And while the accuracy of information in the file is not unchallengeable, it
commands considerable weight. Indeed, unfess such weight were attributed to it,
the very foundation of the hierarchical process would begin to tremble: a multi-
stage process is put at risk if its main integrating mechanism is seriously ques-
tioned. In fact, a good test to assess the intensity of hierarchical attitudes is to
propose the reduction of the evidentiary significance of official documentation.
The greater the intensity, the more vehemently such reform proposals will be
opposed. If the evidentiary significance of the file is totally and effectively denied,
the hierarchical process is no more.

The previous chapter demonstrated that the top of the hierarchical pyramid
cannot afford to be submerged into the sea of details of cases decided below, as is
reflected in the character of docaments contained in the file. They are succinct,
summarized, whenever possible, and set out in standard sequences to facilitate
quick handling. Brief accounts of interrogations performed are preferred to full
transcripts. But even if full transcripts were made of all interrogations, the
spoken word would still be replaced by a substitute text whose language is devoid
of behavioral cues and traits, so that decision making on the basis of the “cold”’

5. See, e.g., the Yugoslav Constitution of 1974, art. 180(2); compare also the International
Covenant on Economic Social and Cultural Rights, art. 14(5}, adopted by the UN General Assembly
in 1966. For America, see infra, n. 22

6. Anglo-American commentators easily fall into the trap of associating the continental file of
the case with files kept in America by officials participating in proceedings {e.g., by the public
prosecutor in criminal prosecutions}. See A. Goldstein and M., Marcus, “The Myth of Judicial
Supervision in Three ‘Inquisitorial Systems’: France, Ttaly and Germany,” 87 Yale L.]. 240, 255
{1977). For the widespread Continental practice of using the whale dossier of a case as evidence in
another litigation, civil or criminal, see R. Schlesinger, Comparative Law, 4th ed., 423, 458 (1980).
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file still implies substantial mediation of experience. Wherg only short summa--
ries are drawn, the stylization of experience is, of course, qu1te‘cqn51dera.ble. And
where experience is thus simplified and mediated by a text, decision makmg more
readily lends itself to logical analysis than does dense, direct experience. Fr-orn a
slightly different angle, this confirms my previous suggestion that the h1gh?r
reaches of procedural authority are easily attracted to syllogistic models of deci-
sion making and to logical legalism. ' _ o

It will be claimed that modern recording technologies which minimize
mediation (e.g., videotapes) may soon replace old-fashiqned-dossmrs, so that
hierarchical insulation from the unruly mass of data will inevitably come to an
end. But in judicial organizations where superior review is at once regular and
comprehensive, the hierarchical summit may be expected to develop new instru-
ments of condensation to protect itself against the danger of ch.fownmg. in the sea
of details generated by proceedings before lower ofﬁcials.. It is only in systems
where review is sporadic and limited in scope, as in American law, that one can
more freely engage in the luxury of full transcript and the exposure to particu-
lars. '

While few would be prepared to deny that the reliance on terse documents
gives the Continental appellate process its distinctive tone and flavor, t_he role of
the file in first-instance proceedings is more uncertain, even cont.rov‘ers?a‘l. t shall
return to this theme after considering the mode of trial that suits judicial hier-

archies.

Piecemen! Trials

Two designs for first-instance proceedings can be distingu’i;ehed_. In the one vari-
ant, which I shall call the “day-in-court” model or ’ftrlal. strictly speak.mg, all
material bearing on the case is preferably considered ina smgle block o‘f time. In
the other variant, procegdings develop through separate sessions at .w}uch mate-
rial is gradaally assembled in a piecemeal, or installment stylle.7 Thls.latter style
presupposes the capacity of the official apparatus‘for %;ustalned action and re-
quires that the results of scattered and temporarily le.:CI‘etE activities be pre-
served. Bureaucratic organizations are capable of meeting both.requlrements,
and it may seem at first that they should be indiffergnt to which of thg twa
alternative trial designs is employed. Yet closer scrutiny of the corollaries of
judicial professionalization suggests a differgnt answer. . o
A genuinely concentrated trial, even if well prepared, requires that deci-
sions be based largely on fresh impressions, including surprlse,‘sl'}ock, the spell of
superficial rhetoric, and perhaps even theatrics. A bureaucrat dl.shkes to de€1de on
such grounds. He fears that first impressions might collapse like a soufflé upon
unhurried reflection and that additional investigation or argument may be neces-
sary. It seems preferable to him to proceed as would a dentist——m dlscrete
installments: after a matter has been considered at one session, new points can

7. See A. T. von Mehren and J. R. Gordley, The Civil Law System, 2d. ed., 203 (1977).




emerge to be the subject of anlother session, and so on;, until that issue seems

thoroughly clear. A final session can then be devoted to pulling all strands

together, reviewing interim results, and calmly reaching a decision. But even this
last session is only presumnptively final: any sudden development or surprise can
necessitate a postponement and still another session. This bureaucratic prefer-
ence for the installment style is reinforced by the existence of regular review
mechanisms. It makes little sense to require the early crescendo of a day-in-court
trial if it is routinely to be followed by the diminuendo of appellate procedural
“rounds.” Accordingly, unless concentrated trials are imposed on judicial bu-
reaucracies, they are likely to adopt the piecemeal style.

Extreme examples of first-instance proceedings without concentrated pre-
sentation of evidence and similar “trial’”’ activity are found in the Far East,® but
for more common cases it is enough to cast a quick glance at continental European
systems where since the Middle Ages the installment style has predominated in
both civil or criminal cases. The passing of the initial judgment was typically
preceded by a conference among professional judges who debated material in
documentary form as generated by episodic judicial inquiries. The file of the case
was generally proclaimed to be the vehicle of the judge to arrive at the decision
(vehiculum judicis ad sententiam). In civil cases, this traditional arrangement
survived the reforms of the French Revolution and still flourishes in Continental
systems. Since civil justice remained the exclusive domain of the professional
judiciary, this is scarcely surprising.?

In criminal matters, the situation is more complex. The ideological cur-
rents that led the revolutionaries to import the criminal jury from England
mandated that a public trial be made the focal point of the whole process. So
strong was the revolutionary ideology that even where the jury trial was not
adopted, professional judges were no longer permitted to decide solely or even
primarily on evidentiary items contained in the file. The principle was adopted
that all evidence had to be adduced in original form rather than in distilled
documentation. What followed illustrates the destiny of procedural arrange-
ments transplanted to an inhospitable environment: outwardly, the doctrine
reigned supreme that witnesses must be heard by the trial court, but the record of
preliminary proceedings continued nevertheless to play a crucial role. Presiding

judges would study the file and at trial make frequent reference to material
contained in it. As any visitor to a contemporary Continental courtroom notices,
examination of witnesses is still routinely conducted so that information from

8. For Communist China during Mao’s rule, see W. C. Jones, "*A Possible Model for the
Criminal Trial in the People’s Republic of China,” 24 Am. J. Comp. L., 229, 232 (1976).

9. Only very recently, experimentation has begun in a few Continental jurisdictions with
concentrated trials for simple cases of litde importance, always or: condition that complexities not
suddenly arise in the course of proceedings. This recent development is linked to the overcrowding of
dockets and corresponding pressures for efficient case-flow management, For experimentation in
West Germany, see R, Schlesinger, supra, n. 6, 440-41. See aiso the West German Code of Civil
Procedure, 9272, as amended in 1977,
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“the written record must almost constantly Surfac.e. What has.been wel_l said clof the
Rassian procedure applies with minor modifications to chssn:al Continental sys-
“tems as well: the file remains in the wings of the trial like the é)rorr-lpt(-l:f at an
“amateur play.1° The Continental trial is, then, actually not thg lcf)ctr;r.la y pro-
" claimed event of paramount importance that generates all materia ord}sposi;ilqn
~'of the criminal case quite independently frf)m prior {plecemealflprocehe %\gs. 1;;
fact is especially striking to Anglo-zf&merican observers to whom t e1 fu(r:r)fi;e
“trial appears to be essentially an agst of work done befdolre o}r1 an appefa 1;1 m the
~findings of preliminary investigation.'! Not unexpectedly, t Ifcelre are ;w for:
“seen developments in the courtroom, and if surprise shf)u rcr11ar 'L ¢ ortg dy
- progress of the trial, continuances are readllly_granted until the dust has se he é
- Sporadic suggestions for effectively lifting the documentary ;urtam ch_—

“been vigorously resisted by the Continental law enforcement mac ‘mfery_ t-oi
. cials argue that observations made at trial must l?e checkgd against 151 F(;rn(;a i dn
“ methodically assembled over time and p_rese‘rved in Fhe erttEI:I re_c:iar . }c: _ eccl1 e_:
independently from the file, solely on fli’S.t impressions, is to decide with inade

‘quate preparation, on flimsy and uncertain grounds.

'. Exclusivity of the Official Process

Hierarchical officialdom is subject to Parkinsqn’s [aw and tends toleXﬁand its
sphere of activity. Because it sharply separates mte;nal fr(’)fm externg sp1 eres, it
strives to monopolize procedural action: the 'farming out ?f proce uradstepsél is
considered a dereliction of responsibility. Membgrs of the private lf)ar are e;m ta
variety of functions in the legal process which, in proceedlnﬁs b(; ore _coo‘;iglaoi
authority, are routinely performed by lawyers. .Nor do_ other inc}?on rics of
ambiguous status—part private, part off1c1a1f~f.1nd a niche mlt e hiera tcal
process: the “private attorneyf genﬁrai.” and similar procedural actors are ¢
inate setting of authority.
e %ﬂli}foi;)rf}g bias of bfreaucratic sentiment that pri".rate procedur%enti‘—
prise is generally discouraged. It is seen as too mu‘ch tﬁmted by possible se :
interest to be credible, perhaps not sufficiently “serious’ for sgcl_1 an 1rlnpor£a;1
pursuit as the meting out of justice. For example, if a witness is mtl:rvgfzweb v
private lawyers, his testimony is viewed with great sgsplaolnlm e asseldeoemn
“tampered with.”” It is no coincidence, then, that Continental lawyers

10. G. Feifer, Justice in Moscow, (1964). Even in those Continental systems that;re I:?st
permissive in the use of materials from the file, at least some dlocurn.ents can be usdslzd for sdufstan i‘;:
rather than mere impeachment purposes. The extent to wl'u'ch evidence allege youseh :)r_;;}ed
impeachment actually influences the substantive cIe.cision remains an open gues:fi;;]. Un;a eLaw e
principle of immediacy, see M. Damaska, ’Evidentiary Bal.“rlers to Conv1ct1on,58 y .31 A o 91?;
506, 517 {1973). For contrasts with America, see R. Schlesinger, supra, n. 6,458, 0. 5; LR

1984). , . '
( ]11. For this external perspective on Continental trials, see, e.g., ]. N. Hazard, Settling Disputes

in Soviet Society, 26 (1960).
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engage in independent investigative activity, even if clearly permitted to do so, as
they are in civil cases.2 Nor is it surprising that expert witnesses are seldom
called by private parties, even where this possibility exists on paper. “Experts”
are treated as judicial assistants, and it seems normal that they be appointed by
the judge, preferably from among persons accustomed to bureaucratic court
routine-—hence, Continental “permanent’’ or professional court experts. Where
higher courts retain their own experts, a veritable minihterarchy of court as-
sistants can arise: “‘superexperts’’ review the estimates and opinions of ordinary
experts.t3

With the ethos of official exclusivity stifling private procedural action, the
hierarchical apparatus seeks to develop proper incentives for professionals to
perform their functions. In cases where interests of the state are engaged, these
incentives are not lacking, but difficulties can arise in matters of narrow private
concern. Here, officials continue to enjoy the monopoly of procedural functions,
but can be inert or otherwise ineffective. Supplementing inadequate official
motivations with private action creates problems reminiscent of difficulties that
arise in economic atfairs when state monopoly is combined with admixtures of
private enterprise. Private actors either can be unaccustomed to take initiative or
can be frustrated by the pervasive official monopoly. Some perplexing aspects of
the Continental civil process can be explained in terms of such “lazy’ official
monopolists, as subsequent chapters will show.

One final consequence of official exclusivity deserves attention here: the
hierarchical legal process is identified with action performed by officials person-
ally in charge of a procedural segment or at least with activity performed in their
presence and under their direct supervision. It follows that actions performed in
their absence are not part of the hierarchical process. One example is depositions
taken from witnesses by lawyers, even if in the presence of a court reporter. Nor
should the implications of this understanding of legal process be taken lightly:
where procedural authority is wedded to fogical legalism, logical entailment of
certain “principled’’ positions can assume a persuasive power unequaled in more
pragmatic official environments.

Logical Legalism and Procedural Regulation

In a hierarchical organization where the spirit of logical legalism reigns, it is
considered ideal that the legal process be regulated by an internally consistent

12. In criminal cases, once an official investigation is under way “private’’ interviews of
witnesses by lawyers come close to the dangerous zane of criminal tampering with the adminjstration
of justice. [t is plain that a hierarchical authority is opposed to the role private bail bondsmen play in
the American criminal justice system: my comments about bureaucratic hostility to private enter-
prise in matters of justice apply as well to bondsmen and their power to bring a fugitive to justice.

13. Institutions such as medical schools are favorite superexperts in many Continental coun-
tries, with “instirtional” opinions signed by the directar. Given the penchant for documentation,
expert opinions are typically in writing. The oral examination of the expert then proceeds in court
against the background of this documens.
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'."n.e.:.ﬁ.}vork'of unbending rules. In reality, of course, there is no denying that one
mitst often make do with mere guidelines—directive rather thar.\ mandatqry;
“or, worse yet, that some matters have to be left unr}egu.lated—ln Fhe ofﬁcm s
“discretion. But in a logically legalist milieu such guidelines and dlscreuop Eare
_tolerated only as a regrettable means of Jast resort, and only s0 long as safa; acTf
“tory rigid regulation cannot be devised. The example of regulating the weight oi
“evidence is instructive here. I have observed that-early on, the Contmt;nta
“jidicial apparatus developed quite elaborate rglgs of Proof necessar}zi fc})lr ac};c-
‘finding in both civil and criminal cases. L.ega.hstlc attitudes mandatg t ‘s/x\t] }: e
~cogency of evidence not be left for the ad]udl.cator freely to deterfrruneij en
“rules of legal proof were finally discarded, th;s. was not a retreat from 111reau-
“cratic-legalistic attitudes, but more than anythmg else an act of ‘despalr. t w;s
“tealized that, for the moment, it was impossible to detgrmme g: advance the
specific impact of various concrete configurations of ev1der.1ce. C()‘ntrar}cf to
\ what is often said, even today the Continental “free fsva'luatlon of ev1de1_1ce is
not really free: as befits the hierarchical process,.trlai ]ud_ges.are re(‘]u}re((il 1t;co
* justify their findings of fact, and the cogency of Ehf’fl.r reasoning is scrc?gn;zed. v
" appellate courts. Clearly, if there were no regul.?\rxtles to be obger;;e in finding
facts, appeals for ““factual error’” would be dgprlved of any ba51.s.. - o
- If officials are to be guided by rules and if the exercise of offl.cml dlSFretIOR is
*to be contained, then the regulation of the legal process must be hilghly differenti-
ated and well adjusted to the goals pursued. Otherwise,‘the rigl(.hty of prqcedur}:al
regulation could lead to unacceptable results. As an ﬁlus.tr.atlol"l, cor.151der tbe
regulation of discovery. An organization that welcomes 0ff1c1a.1 discretion can be
satisfied with according officials sweeping powers to enforce f:h;covery requests,
Jeaving it to their judgment to decide when broad-dlscover.y is in harmony with
procedural goals and when not. A logically legahst. organization, however, re{;1
quires more differentiated regulation. To the extent it can be predicted that broa
discovery would advénce the policy—impiemen_tmg gpai, but .couid be courilé
terproductive for the resolution of disputes (thi.it is, the 1nformat19n sought cou
broaden the conflict), procedural regulation will expressly permit sweeping dis-
covery for the former but not for the [atter.ciass of f:ases.'16 In subs.equent
chapters, this characteristic of logically legalistic regulation Wlll assume impor-
tance for analysis of activist and reactive legal processes. The 1pternai variations
of activist and reactive justice can be explained in terms of the different character

14, This attitude was shared by both Jeremy Bentham and Montesquieu. See i_fVorks of Jererny

Bentham, vol. 6, 216 (London, 1838—43); Montesquieu, De U'esprit des Tois, book 12, ch. 3.,
,n 3

}Z .fsiieoiﬁirrix{;mp]e is adjudicative power to grant relief, A system l‘ess. attracted to rules ca;
stmply provide that a civil judge has discretion to grant relief Whl'Ch a plaintiff haz:l not requefs:;i;
leaving it to the judge to decide when this is appropriate, Judges will se.zldom take a vaAntadge of s
possibility in those cases where they believe they are cm?fro.m?d W]th a self—clontal?‘le.b,- anthe
dispute. A logically legalist regulation is likely to be more dlSCI’l-Il'”llna-tlf‘:g, expressly prohibiting
adjudicator from disregarding prayers for relief in private law litigation.
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of officialdom, and therein a key to several bizarre comparative law paradoxes
will be obtained.

Because logical legalism aspires to principled consistency, inherited pro-
cedural arrangements valnerable to serious analytical criticism have little santity
and slim chances of survival: pressures mount to overhaul the system. To illus-
trate the point, imagine a logical legalist confronted with an arrangement where-
by a person can be arrested upon probable cause that he committed a crime and is
then detained, but must invariably be set at liberty if bail is posted. The arrange-
ment would be criticized as incoherent, especially in a society that values liberty.
Of course, probable cause that a person has committed a crime justifies the
initiation of criminal proceedings against him, but not his arrest and detention.
These drastic measures require additional supporting grounds, such as the danger
of flight, intimidation of witnesses, and the like. If arrest is to serve a symbolic
function underscoring the state’s assumption of jurisdiction, so that all suspects
should be arrested, the arrested persont should be released—without bail-as
soon as the symbolic message has been brought home. The automatic release on

bail would also come under attack, because the mere posting of security need not-

be an antidote for those dangers that can truly justify pretrial detention. If told
that in such cases the judge could adjust the amount of bail so that the suspect
cannot post it, the logical legalist would respond that this is a roundabout way to
achieve what can be gotten more directly by ‘‘rational” regulation. We need not
follow the argument further to recognize in it the Continental critique of the
traditional American law of arrest and the apology usually advanced for tradi-
tional Anglo-American arrangements.

Summary

In retrospect, thus far this chapter has provided the outline of a legal process
adapted to the spirit and methodology of hierarchical authority. The distinctive
raark of such hierarchical proceedings is that they are structured as a succession of
stages, unfolding before officials locked in a chain of subordination. Original
decision making is not a focal point, overshadowing in importance whatever
preceded it and whatever might follow it. The file of the case is the nerve center of
the whole process, integrating various levels of decision making. If, as a case
moves from one stage to the next, information contained in the written record
were to be cut off from officials, the hierarchical process would become disori-
ented. The equation of procedural action with action under direct official superin-
tendence is also typical of hierarchical proceedings. Delegation of any procedural
step to outsiders is inappropriate or even repugnant. Private procedural enter-
prise is thus almost an oxymoron in the lexicon of hierarchical authority,

17. Tt should be noted that traditional arrangements are increasingly transformed by statutes.
See, e.g., the Federal Bail Refarm Act of 1984, 36 CrlL 3017 (1984). For a further illustzations of
logically legalistic criticism of American pracedural arrangements, see infra, n. 31,

u PROCEDURAL IMPLICATIONS OF THE COORDINATE IDEAL:

Concentration of Proceedings

When judicial authority is structured as a single undifferentiated echelon, ti}ere
" are no specialized court officials charged with the preliminary task of gathering,

i whom proceedings continue after the initial judgment has beeq rendered. An
- essentially homogeneous single level of authority spawns proceedmgs t‘hat center
* around the original and presumptively final adjudicator. In short, trial is a proper

.f synecdoche for the legal process as a whole.

8 compressed procedural model is still striking to a foreign observer. He perceives
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sifting, and preserving procedural material, nor are there higher officials before
r

The affinity of the Anglo-American administration of justice with such a

at once not only the relatively weak character of appellate review but als:{)_ the
conspicuous absence of a stage truly comparabl.e to the preparatory proceedings
on the Continent. The historical roots of this contrast ll.e in the t.rgdltional
structure of procedural authority. As [ have poted, the antmental ]gdmarg hai
already evolved its own investigative branch in the late Mlddi? Ages: m.bot civi
and criminal cases, specialized court officials were charged with ggthet:mg mate-
rial for the decision, including technically competent evidence. This evldence: was
“frozen,” as it were, in the file and thus preserved for later use by the c.Iec1510.n
makers. 28 England followed a different path. Only a moderellte 4egree of investi-
gative elements was injected into criminal prosecutions by justices of the peace,
who were charged with binding suspects over for trial; on the whol.e, they were
more like traffic controllers at the gates of the justice system thap investigators
assiduously collecting evidence. Police and pr(_)secutor'lal functions .rem.eunef‘l
mainly in the hands of private individuals until the mldfﬂe of the mneteentCE
century.? In the civil process, preparatory stages (pleadings) were concerne
with the formation of issues rather than with the search of material to resolve
them. Information-gathering activities were again in private hands.

Because of this absence of official investigators, the preparatory stages of
the Anglo-American process in both civil and‘crimmal matters were lr:e(\'jfer as
tightly integrated into the subsequent proca.edl'ngs as was the case with Conti-
nental preliminary stages. Even today it is difficult in commop-law systems to
generate competent evidence out of court in advance of the trial. Investigative

18. In most Continental criminal justice systems, investigating judge§ seem of iéte to hive h;ft
ground to police and prosecutorial investigators. Nevertheless, the tl::a.dltlol’l cogﬂt’zr}uesht fat i a(i
products of investigative labors constitute usable evidence a1‘1d can be mtrod.uce n tbe ,0;’11;
process. In civii matters many Continental jurisdictions continue to charge a single .memd er ch{ bt e
court with gathering evidence (juge en charge de la mise en état), while the judgment is rendered by a

anel of judges. .
F 19.] Sfe ]. Langbein, “The Origin of the Public Prosecution at Common Law,” 17 Am. [. Leg.

Hist. 313, 326 (1973].
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action still leads more often to information of use in obtaining evidence than to
evidence itself, properly speaking.2¢

Ramifications of a Single Decision-Making Level

Legal remedies against judgments of common-law decision makers are a bizarre
world for Continental lawyers to contemplate. While much of what they find is
vaguely familiar, it is bathed in an atmosphere in which even easily recognizable
objects assume a strange surrealist quality. Much of their enigmatic character can
be dispelled if Anglo-American legal remedies are interpreted as reflecting a
continuing attachment to the ideal of one-level decision making upon which bits
and pieces of hierarchical quality control have been grafted. I shall now explore
the principal ramifications of single-level decision making in order to convey a
sense of the legal landscape into which fragments of hierarchical supervision have
been introduced.

In a horizontal apparatus of justice the fact that original decisions are
presumptively final does not imply that they are all vested with guillotine finality
and immediately enforced. With nobody to look over his shoulder, the decision
maker can decide provisionally or conditionally: he can change his mind. Hence,
one possibility for altering decisions is to induce the adjudicator to take a second
iook at his own decision or to permit a new hearing. Motions for reconsideration,
s0 Intriguing to one accustomed to a different setting of authority, are as normal
and prevalent in the coordinate apparatus of authority as are requests for superior
review in hierarchical judicial organizations. Another possibility, even more
curious to outsiders, is for affected parties to take advantage of the horizontal
relationship among coordinate officials, and to try to frustrate the enforcement of
decisions that are immune from ““direct’” attack. Without waiting for proceedings
to run their full course to an anticipated unfavorable outcome, these persons can
institute another action, pursuing roughly the same issue before another official
in the hope that the second decision, favorable to them, may lead to the nullifica-
tion of the effects of the first. Observe that in an organization dorminated by lay
officials the notion of what issues are “identical’” to those already pending in
court is not likely to be rigid. Yet another strategy is for the disaffected party to
request a parallel official to block the enforcement of a decision rendered by a
colleague. To a mind accustomed to hierarchical ordering of authority, such
procedural moves can be taken as distressing signs of a seriously {lawed judicial

20. This is true of course, with only minor exceptions, for depositions of witnesses in the
discovery stages of the civil process. Depositions of witnesses made in the preliminary criminal
examination can be used with greater ease in English trials than in America, but still with much
greater difficulty than in Continental systems, This is especially the case with statements recorded by
the police (police records) that sdll tend to be excluded as inadmissible hearsay. See 31 A.L.R. 913
(1984). These residual differences between the Continent and most common-law countries explain
divergent attitudes toward actual and potential witnesses. For example, where evidence is ““canned”’
early on, as it is on the Continent, intimidation of witnesses is deprived of much of its motivation: the
prosecution can often make its case even if a witness has disappeared or changed his story at the time
of trial. See M. Damaska, supra, n. 10, 519-20,
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- devices designed to ensure decisional rectitude {quality control) precede rather
_.than follow the initial decision. Only at this early point do pracedural actors feel

."'procedural lapse will negatively affect a presumptively final judgment, or, in the
. affirmative, place their trust in later persuading the decision maker to change his

* to lawyers used to a machinery of justice that is less in need of such “prophylac-
~tic” devices, to whom mistrials and similar mechanisms appear wasteful, merely
“ritualistic or otherwise irrational.

.judicial organization, still characterize the process of many common-law jurisdic-
* tions, especially in America. Stepping away from ideal theory, et us now con-
- template the impact on legal remedies of the loosely hierarchical, essentially one-
- level organization I have sketched in the previous chapter. Here the legal process
- still ends preferably with the announcement of the decision by the primary
- decision maker. Far from being a regular sequel to the trial, or a normally
anticipated further stage of the process, superior review is more in the nature of
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df'ganization, but to a mind embracing the ideal of wide distribution of ad-
judicative powers, such blocking maneuvers are a small price to pay for the

tealization of desirable power relations.
“.. Despite such instruments for permitting modification of judgments, it is
characteristic of the process before a single echelon of authority that procedural

they can truly control events; they can ill afford to wait and see whether a

mind. A procedural misstep early on can therefore require that a trial be aborted
and that proceedings begin anew. The resulting idea of ““mistrial’” can be puzzling

1t hardly needs emphasis that such arrangements, natural in a single-level

an extraordinary and independent proceeding. The resulting procedural arrange-
ments come even closer to those that common lawvers usually unreflectively
accept, while they strike Continental observers as poor form or as simply bizarre.

Because of the extraordinary character of superior review, it still makes
sense to treat the original judgment as res judicata and to permit its enforcement.
The sporadic appeal is*merely a ground on the basis of which execution can be
postponed. It also seems appropriate to let the trial court’s judgment lead imme-
diately to a variety of collateral consequences. Because the fundamental notion
has not really been discarded that the judgment of the trial court terminates
criminal proceedings, review of acquittals is perceived as unfair, new or double
jeopardy, rather than mere continuation of the original one. Furthermore, wh.ere
a conviction is reversed the new trial is regarded as in many senses independent, a
new proceeding, rather than as part and parcel of an ongoing process. Thus upon
resentencing, the court need not credit defendants for time served under Fhe
original sentence: the perception of a single unitary proceeding within which
both sentences were imposed is weak or absent.2?

In this hybrid but basically coordinate system, judgments can be attacked
only where the presumptively final decision maker has failed in such a serious
way that his decision is in some sense perverse and his jurisdiction, as it were,

21. Until recently this was the prevailing American practice. But see North Carofina v. Pearce
395 1.5, 74 (1969).
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forfeited. If decisions could be reversed on the simple ground that they might be
wrong, review would of course cease to be an exceptional remedy. An offshoot of
this practice of limiting review is that original decision makers are unlikely to be
required to provide clear and expansive justifications for their findings, as is still
the case with trial judges in most common-law systems. Where supervision is
sporadic and confined to the most egregious blunders, fragmentary and concluso-
ry reasons for decision ordinarily suffice. Another consequence of this situation
is that where it takes place, review assumes an indirect character: rather than
directly checking the propriety of reasoned decisions, superior authority tries to
reconstruct what was actually decided, and it speculates whether a reasonable
adjudicator would have reached the outcome attacked by the appellant.

Significantly, mechanisms for superior review supplement, but do not
replace, instruments designed to cause reconsideration by the original ad-
judicator. It may even happen that he be asked to madify a decision after it has
been sustained on appeal—a deplorable form, in the view of hierarchical authori-
ty concerned to maintain clear distinctions in rank. New evidence discovered
before the time limit for appeal has expired constitutes a ground for reconsidera-
tion by the original adjudicator rather than an appelfate ground: because the new
evidence was not part of the original decision, the adjudicator has not failed at all,
let alone so seriously erred that superior review is warranted.

In a very general sense, the right of appeal is not exalted as central to due
process. Thus it is not shocking that appeal be made dependent—as it often is in
England—on obtaining leave either from the trial or from the superior court, But
this hybrid system need not be pursued in tedious technical detail: in what I have
suggested 5o far, a style is clearly visible that is superimposed on a coordinate
substratum. This style is distinctively Anglo-American: although obscured by
the twisting route by which its implications have been circumvented, Anglo-
American jurisdictions still display an attachment to the ideal of one-level ad-
judication. Appellate remedies came fate to the common-law world, and if one is
to speak of common-law tradition, it is not one that embraced regular avenues of
appeal.2?

22. Assuggested in the first chapter, while regular appellate mechanisms were a fearure of the
Continental machinery of justice from its inception, in England they were created only by late
Victorian reforms, In the sixteenth century, Thomas Smith still proudly proclaimed that there were
no “dilatorv appeals” in the realm of England (T. Smith, De Republica Anglorunt, Third Book, ch. 2,
P 111{London, 1583]). Very limited correction of judgments was possible by way of writ of error, but
even this writ did not issue as of right until the eighteenth century. OFf course, the finality of verdicts
had much ro do with the jury, but the whole machinery of justice was essentially a series of single-
level courts. In America, appellate courts were established after the revolution; they are com-
paratively old by common-law standards. Yet they were a far cry from their Continental counterparts
and incorperated into an environment hostile to hierarchization, being creatures of statute rather
than common law. For their weakness and peculiar features, see L. B. Orfield, Crimingl Appeals in
America, 215 (1939). Ta the present day, no matter how serious the case, the right to appeal is not
regarded as of constitutional stature. See 27 Stan, L. Rev, 945 (1975}, Nor are various devices to
facilitate or encourage appeals nearly so strong as on the Continent. Until very recently, a criminal
defendant could receive a harsher sentence upon appeal in almost all American jurisdictions. On the

BEFORE HIERARCHICAL AND COORDINATE OFFICTIALDOM
Reliance on Oral Communication and Live Testimony

Reasons for a preference for live witnesses are not difficult to see, quite apart
from a possible belief in greater reliability. In the coordinate process .there are no
widely scattered procedural steps that must be integrated through a file; traceslof
prior procedural action need not be preserved to establish a firm basis for superior
review. Moreover, in an organization of temporary lay officials, long institu-
tional memory need not be cultivated: consistency is contemplated over rela-
tively short temporal horizons. It may also be true that readiness to decide on th‘e
basis of cold files requires skills and dispositions generated only in bureaycratlc
organizations. To a layman, recorded testimony appears as a li'feless residue of
reality. Nor does a coordinate system incorporate a class of minor bureaucrats
who can be entrusted with the production, preservation, and retrieval of docu-
ments.

Consider some implications of the reluctance to rely on the written record.
It becomes difficult or impossible to obtain competent evidence early on, and to
disinter it, when obtained, after long entombment in the file. The disappearance
of a single witness can ruin even a carefully prepared case. Various mEChgnlsms
must therefore be developed to ensure that witnesses are available at the time of
trial—hence the notion of “‘material”” witnesses, hardly known in Europe; hence
also frequent grants of immunity to witnesses in exchange for thei.r testimony.
Unlike the hierarchical process, statements made by a witness at trial cannot be
compared with his officially recorded prior declarations in an effort to decide what
to believe. Consequently the coordinate process must develop “powerful en-
gines” to challenge witnesses as they testify before the adjudicator. More than
does hierarchical authority, coordinate officialdom must also rely on the threat of
prosecution for perjury or similar deterrents against false testimony.

For many centuries, Continental and English administration of justice hé}d
been strikingly distinghishable on these grounds—the one relying on records-m
the file, the other on oral communication.2* Although this contrast has lost its
sharpness in more recent times, the degree of rapprochement between _them can
casily be exaggerated. While it is true that docaments have assumed an increased
importance in common-law proceedings, no real counterpart has ex'nerged of the
official file as the chief repository of information on which the ad]uc'ilcat‘ors can
predicate their judgment. The files maintained by officials participating in com-

Continent, since the fall of the ancien régime this practice has beer branded an unfair deterrent for the
accused to take his case before higher courts. ‘ )

23. Concerning sixteenth-century criminal trials in England, Thomas Smith remarked, .It
will seem straunge to all nations that doe use the civill Lawe of the Romane Emperours, that for life
and death there is nothing put in writing but the enditment only” (Smith, supra, . 22, Boo}( H,’, ch.
23, p. 101. On the Continent, the maxim appeared that “what is not in the h.le.does nat exist. To
compensate for the lack of live testimony, a special file was developed containing observations on
witnesses” and parties’ facial expressions as they testified (Gebﬁrdepmto%al}. The greater attachment
of Anglo-American systems to testimony under oath will be discussed in chapter 4.
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mon-law proceedings (not by judges!) are mainly in the nature of “extraneous”
material which merely helps them organize their procedural action.

The “Day in Court”

[ have already discussed the concentration of proceedings in connection with the
absence of multiple levels of adjudication. Further compression of proceedings
results from the character of the officials who compose the single echelon of
authority. An organization composed of part-time laymen prefers to dispose of
judicial business in a continuous block of time, or at least without lengthy
interruptions. The reason for this preference is again not hard to see: if proceed-
ings were of the installment variety, by the time of the next episode it could be
Inconvenient or impossible to reconvene the officials who sat at a prior judicial
installment. Of course, newly recruited officials would be deprived—at least in
part—of the benefit of live proceedings. Chopping up the trial into separate
sessions is thus not an ideal arrangement in the coordinate process.

The day-in-court trial can be packed with excitement and drama: the
vivacity of first impressions is not adversely affected by a documentary curtain
over the trial. Surprises and unpredictable turns of events are commonplace, but
coordinate officials are accustomed to deciding on the basis of what might be
called “astonished reflection.”” The dramatic courtroom atmosphere is enhanced
by the possible finality of the trial court’s judgment: no punches can be pulled in
reliance on a next procedural round before a higher authority. Another complex
facet of the trial deserves attention here. The fact that the adjudicators are
unfamiliar with the case, as well as the fact that the trial is a continuously
unfolding event, makes the cognitive needs of both the decision maker and the
attending public identical: informing and persuading the former implies inform-
ing and persuading the latter as well. Under favorable conditions, trials can thus
truly become events where, in the setting of a public performance, social norms
are articulated, or those already articulated are solemnly affirmed.

The link between the traditional attachment of Anglo-American justice to
day-in-court proceedings and the trial by jury has often been noted. But it can
also be argued that justices of the peace, acting alone, were similarly attracted to
concentrated trials. Alternating between private and official pursuits, they must
have favored prompt disposition of cases. Private individuals, on whose participa-
tion at trials they counted, were also not easy to reassemble for several discrete
trial episodes.

The more recent professionalization of the judiciary and the complexities
of contemporary litigation have combined to produce installment-type trials in
some Anglo-American countries. Nevertheless, piecemeal proceedings are here
not a reflection of an ideal of gradual and methodical action, but a concession to
necessity. Nor is the tendency to proceed in installments so widespread and
deeply ingrained as it is in the setting of the Continental career judiciary.2*

24. For contrast with civil proceedings in Europe, see supra, n. 9 and accompanying text.
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Legitimacy of Private Procedural Action

:-‘Amateur officials draw no rigid lines between official and private domains, Ac-
- cordingly, procedural steps can be taken informally in a private setting and can be
© interlaced with unofficial activity. An early example of this pleasant mix of otinm
--and negotium—play and work—was the business transacted by the English
' “"country gentlemen commissioned by the Elizabethan chancery to examine wit-
‘nesses: they would set about their work in country inns, with frequent interludes
- of wining and dining.?* But this example draws attention to another facet of
coordinate proceedings—the readiness of the appatatus of authority to far]_n out
- procedural actions. As suggested in the previous chapter, if paradigmatic ad-
. judicators are themselves amateurs, recruited to dispense justice ad hac, there can
 be little principled opposition to expanding “adhocracy’ a little further.
' Where the private bar exists, its members are obvious candidates to whom
'. procedural steps may be entrusted. Many ministerial functions that are the
- exclusive province of minor bureaucrats in hierarchical systems can thus be
transferred to fawyers. For example, American attorneys can issue summonses,
take depositions, command the assistance of local sheriffs, and even be relied
upon to prepare orders and judgments for the judge to sign.2¢
The task of enforcing state policies in court can be entrusted to private
individuals with much greater ease than in systems possessed by the spirit of
official exclusivity. Relator actions in England and Australia, or private attorneys
general in America, illustrate this tendency.?? Various amici curiae are welcgme
assistants rather than somewhat tiresome meddlers disrupting official routine.
Almost naturally, the coordinate apparatus comes to rely upon private
parties to prepare the material for consideration at trial. In the absence of offiFial
investigators, there would seem to be no other alternative. And since the decision
makers themselves are unprepared, the parties also assume important functions
at the trial in presenting the material they have assembled. Evidence produced by
one party can be challenged by the other, who can in turn produce his own
evidence, and so on. Of course, where a case involves a very serious clash of
interests, the trial can produce heated and noisy arguments, especially where the
production of evidence is in the hands of the interested parties rather than th?ir
lawyers. A good example of this style of proceeding was the English criminal tpal
before lawyers were permitted to participate. Thomas Smith described such trials
to his French audience quite aptly as “altercations.”’?® However, when lawyers
assume control over the presentation of the assembled material, proceedings can

25. See W. ]. Jones, The Elizabethean Court of Chancery, 240, 287 (1967).

26. For semiofficial activities of American attorneys, see In re Griffith, 413 U.S. 717 (1973).
Lawyers not only draft judgments and orders, but often also submit drafts of findings of fact and
conclusions of law to the judge. See Railex Corp. v. Speed Check Co., 457 F2.d 1040, 1041-42 {5th
Cir. 1972). N

27. See M. Cappelletti, "Governmental and Private Advocates for the Public Interest in Civil
Litigation,” 73 Mich. L. Rev. 794, 849 (1975).

28. Smith, supra, n. 22, Lib. II, <h. 23, p. 200.
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be transformed—as they were in England-—into an exquisite minuet of confron-.
tational steps. .

A general consequence of the interpenetration of official and private action
in coordinate proceedings deserves to be emphasized. It is often exceedingly
difficult to state withaut equivocation when the proceedings commence, or what
is, strictly speaking, part of the legal process. In contrast to the hierarchical mode,
proceedings cannot clearly be identified with each step taken under direct super-
vision of authoritative governmental officials.

Substantive Justice and Procedural Regulation

In coordinate systems, one often finds complex technical rules regulating the
conduct of trial protagonists before the lay decision maker. The genesis of these
rules is related to the symbiosis of coordinate authority with a cast of professional
advocates, a phenomenon of which I have already spoken. Growing out of emi-
nently practical concerns and reflecting minutiae of accumulated professional
experience, these rules defy easy summation and can be called unsurveyable,
even arcane. However, in contrast to rules regulating the conduct of forensic
actors in the hierarchical setting, such rules of practice and evidence are not
unbending. The official presiding over proceedings can refuse to enforce them if
he thinks it best under the circumstances. His refusal can be motivated by
feelings of propriety or even by emotional factors such as compassion. For exam-
ple, whereas the rule may require testimony from a witness who has validly
watived his privilege against self-incrimination, the official can exercise discretion
not to enforce the rule if ke sympathizes with the motives that have led the
witness to waive his privilege (e.g., by beginning to testify) and then 1o experi-
ence a change of heart.?® Vigorous insistence on adherence to clear technical rules
can easily backfire, especially if powerful and autonomous coordinate officials
suspect that a party, although ““technically correct,” has pressed a point for
ethically inferior reasons or has come to court with “unclean hands. * Departure
from technically mandated procedures is further facilitated by the absence of
bureaucratic routine in the coordinate apparatus. As I have suggested, lay offi-
cials are willing to innovate and to experiment. In short, the filigree of technical
rules does not prevent the impact on proceedings of standards of substantive
justice.

As distinguished from rules governing the conduct of lawyers and parties,
few rules bind the behavior of presiding officials. That they possess discretion to
refuse to enforce the normative regime is only one aspect of their freedom. Those
few rules which are addressed to them are vague and leave a substantial margin
for additional, textually unexpressed authority. Nor should it be surprising if
coordinate officials are authorized to enact their own rules concerning proceed-

29. From the petspective of  rigid hierarchical organization, there would be na pointin having
a regulation which can be so readily defeated. **All is lost if the judge wants to be smarter than the
statute.”” See H. Drost, Das Ermessen des Strafrichiers, 88 {Berlin, 1930). The phrase is attributed ro
Abbé de Mably.
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mgs in ““their” court.3® But unlike the situation in a hierarchical judicial organi-
zation where rules regulating official behavior are applied more mechanically,
the coordinate apparatus, while according vast powers to its officials, relies on

heir discriminating sense to decide when to exercise such powers. Even textually
identical rules can thus have a vastly different impact in the coordinate and the

‘hierarchical environments. If a judge in the coordinate apparatus is empowered to
‘call witnesses on his own, for example, it would not be unusual if he actually did
's0 only on the rarest of occasions. It is difficult to imagine that a judicial organiza-

tion comprising such officials would support attempts to streamline~pr9cedural
rrangements into an intellectual structure consistent with a few principles—a
structure in which absence of logic and incoherence in procedural convention
would cause great concern.31 _
In conclusion, as one would expect in an apparatus comprising powerful
and independent officials, the progress of proceedings—no matter how mimllt‘ely
regulated at the surface—greatly depends on the manner in W}nch these off1.c1als
choose to exercise their vast “inherent’” authority. Official discretion remains a

“keynote. As a turn-of-the-century German observer of English magistrates won-
~“dered from his perspective, can these officials be likened more appropriately to
~ constitutional monarchs or to enlightened despots 232

: Summary

Let us briefly pause and take stock. Proceedings adapted to the needs of coordi-
nate officials center around the single echelon of authority: the trial is the focal
point of the whole process, and it unfolds preferably without int:err'l,l[..)tion. Its
preparation is not the responsibility of a specialized branch O_f the ]ud?cmry or of
other specialized state officials, but is relegated to the parties involved in the case.
Decision makers thus necessarily come to the case unprepared and are unable to
take charge of proof taking and similar activity—at least initially. As a result,
those who prepare the trial—the parties or their forensic assistants—also present
the evidence before the decision maker. Live testimony and oral communication
are preferred over evidentiary records (documentary evidence} and written
submissions. .
Without regular mechanisms of review, parties dissatisfied with the deci-
sion must attempt to persuade the adjudicator to reconsider, or try to frustrate
the enforcement of the decision in collateral proceedings. The easy blending of
official and private action renders the outer boundaries of the process indistinct

30. American judges, even single judges in a multijudge court, are often accord.ed the poWer to
adopt rules of decorum in their court. These rules can be fashioned ad hoe ra fit a particular occasion,
See Unijted States v. Barcelia, 432 F.2d 570, 572 (1st Cir. 1971).

31. For example, coordinate officials are singularly unimpressed by the “lconceptuallistt” argu-
ment that it is inappropriate to let the defendant plead guilty and ro delete the gudt.-determmmg stage
of the trial process because guilt is a matter for the adjudicaror to decide in “creative’’ ways, by fine-
tuning the law to the circumstances of the case. See infra, ch. 3, n. 43 and accompanying text.

32. See A, Mendelssohn-Bartholdy, Das Imperium des Richters, 120 (Strassburg, 1908).




and encompasses elements of private procedural enterprise. Moreover, although
aspects of the trial may be subject to extensive technical regulation, this regula-
tion can easily be displaced by norms invoked by coordinate officials in their own
discretion.

iii. COMMENSURABILITY OF THE HIERARCHICAL AND
COORDINATE PROCESSES

By playing out the procedural implications of the hierarchical and the coordinate
ideals, elements of two distinctive procedural styles have now been obtained. But
inshowing how the character of authority impinges on procedural arrangements,
Ihave also implicitly suggested the difficulty of comparing procedural problems
across the divide that separates them. Otherwise similar forms of justice in the
two institutional settings may differ in ways not easy to define, and forms of
justice natural in one setting can elude description in terms of categories habitual
in the other. Surely, Continental and Anglo-American lawyers find it more
difficult to develop a common language in matters of procedure and evidence than
In other areas of the law. Some problems of relating the divergent outlooks
deserve a cursory review.

Single and Multiple Echelons of Authority

We saw that appeals, natural to hierarchical officialdom, are no longer the same
when grafted upon a predominantly coordinate judicial otganization, and that
coordinate-style trials do not retain their identity when incorporated into a
multistage process. While it seems normal in one system to enforce the trial
court’s judgment even before all legal remedies have been exhausted, this pro-
cedure appears ‘‘unnatural’”’ and grotesque in the other.3% Of course, where
decisions are based on live testimony in one system and on the written record in
the other, perceptions of a variety of problems must begin to diverge. We are all
sufficiently McLuhanesque to suspect that form is likely to have an effect on the
manner of viewing its content. Subtle but far-reaching differences in attitude
arise from the absence in coordinate structures of a vision congenial to distant
officials in tall pyramids of authority: where a more concrete and inclusive vision
would locate a chance to attain “‘individualized” justice, a more abstract and
selective vision would find dangers to consistent and predictable decision making.
As aresult, a large number of procedural problems is approached from different
positions, and many procedural devices are assessed differently in the two official
organizations. Like Don Quixote and his squire sensitized to different aspects of
reality, so lawyers socialized in different settings of authority can look at the
same object and see different things.

33. To the bewilderment of Continental lawyers, American courts are tempted to enforce
foreign fudgments before appellate remedies have been exhausted. See Hearst v, Hearst, 150 N.Y. 2d
764 (Sup. Ct. 1955). To make such a “mistake” seems almost unthinkable to Continental lawyers.
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né'qital Degrees of Bureaucratization

One particularly troubling problem is that of relating a system thg?:leq:ixa}tes tthe_:
legal process with steps taken by officials to a system that readily delega .es
‘procedural action to outsiders. . o -
o Consider an example. While to coordinate authority it is perfectly_ accep}'lc
'éﬂl:é to allow private attorneys to take oral depositions in theul' pm;atehgf{lces:c the
i i i ice.
i have a categorical niche to classify this prac
qierarchical process does not even : : ' :
}f;'t first wheP;l viewed through the spectacles of hierarchical alilthogry, ;the- taku;lg
’ i i i i i t developing the
' i ere private interview aimed a ;
of oral depositions appears as am . aimed at ¢ *
lawsuit Tliﬁs is because depositions are taken without direct ]udlgal superm’?der‘l
dence, and because the results are not competent evidence to be incorporate hn}(
the official file of the case. But this categorization falters when it appears tha

v be impeached, and are obliged to
ts can be compelled to appear, can eached, : :
| f:f;onnec? tiuthfully to questions. In the end, the practice is neither fish nor fowlin

i i a
the conceptual scheme of the hierarchical process. Yet because more than

o : ion b
 private interview is involved, depositions tend to be viewed as aln ?;rqglat1an it};
 private persons of action that must be reserved for governmental officials. Qu

predictably, attempts by American attorneys to conduct ?e};:osmoniooz ;ﬁfﬁ::;;
tinent are treated there as offensive to the prerogative o the :iate
justice and are now outlawed in several European ccwmtrh_fzs..1 i s tadical
Forms of justice are not likely to be integrated 51fm1 arfy 1(1:1ti0n]s icil
apparatus that strives toward speciahz‘atlon and one tlha’i( .use:t tl}l:; branc.hes is
gives a clue to the puzzlement of Continental Igwyers 00 111g. e branchies of
the American administration of justice and thelr.mutual relation. formslzhat
cess, for example, seems to them to be much to? dlffusg, encompass:;ge forms that
seem more appropriately t(; belong to the a(c)lm{crﬁlst;:n}'i:\;e ﬁ;ﬁées;:ngn e
i i leeislative process. On the T
E(t)rr?:ls;{b(;;civf;f;egrringemenpts that seem “‘natural” only in the context of

avil litigation.3®
Substantive Justice and Technical Legalism

It is not easy to establish a community of discourse for those gtfached‘to subs}t{an—
tive justice and those inspired by legalism. While one disposition strives to keep

34. France now prohibits pretrial discovery & ' Americaine even if it is part of an effort t(; cibt;fl;r;

evidencel far a lawsuit that has already begun in earnest, rather than [agssgf';en l{}aﬁper}[;]oi?t;zalso
ishi i ion.” Sec No. 80-538 of July 16, 1980. English au

ses of “fishing for information.” See Law : :
g?sla-lpo rove of Amefican pretrial discovery tactics, but they are not hkel;.( to regard su;h Eract;cesi: 2‘;
violigve of sovereignty, or even as reprehensible, provided the laszu.lt has earnestly egtuls. Jor
further examples of “privarely” undertaken American litigation activity which Continenta
offensive, see H. Steiner and D. Vagts, Transnational Legal Iirofbledmsﬁ fﬁt‘; [ﬁ?jf}]].ﬂween e

f i i d, Continentals find that the

35. See chapter 6 passim. Even in England, . ; , !
administrative prgceedings is drawn with insufficient clasity. See V. Varano, Oriang.zgtzizxf;eml
garanzie della giustizia civile nell’ Inghiiterra moderna, 27?1 {Milano, 1972). Fr?mbt E B
viewpoint, English criminal process also seems saturated with forms that “ontologically

civil justice.




and inappropriate. The problem can again be illustrated in the example of Conti-
nental and Anglo-American legal cultures. Continental judges are ideally still

expected to anchor their decisions in a network of outcome-determinative rules; .
they are reluctant to “politicize” or “moralize” matters that come before *.

them. 3 To the extent that they participate in decision making at all, laymen are
pushed into relatively innocuous roles: vigorous advocacy of independent views
on their part is readily branded as an arrogant display of dilettantism. By con-
trast, more potent forms of lay participation in the Anglo-American administra-
tion of justice (jurors, lay magistrates) continue vigorously to infuse precepts of
substantive justice into the courtroom.3” The American professional judiciary is
notoriously politicized and expected to consider “the equities” of cases so that the
door remains open to the consideration of various extralegal factors. Even in
England, where professional judges are much more technically oriented than in
America, Continental lawyers register their surprise at the apparent flexibility of
the judiciary to respond to contours of individual cases in commonsensical
ways.?® Divergent attitudes surface also in the adjudication of constitutional
issues—that is, in the area where law and politics inevitably merge. It is well
known that several Continental countries have adopted mechanisms of judicial
review, in some instances under the obvious influence of American constitutional
law. Yet so deeply ingrained is the fear of unduly “politicizing” the administra-
tion of justice that it appeared undesirable to empower ordinary (real) judges to
strike down unconstitutional statutes. Instead, this power has been vested in a
highly placed and specialized tribunal, regarded not so much as a true court of law
but as a superlegislative body.3?

As this study proceeds, the difficulties of making hierarchical and coordi-
nate proceedings truly comparable will persist. Like concepts of organic and
geometrical beauty, the two procedural modes seem to elude a common Vitru-
vian measure. But because this study secks to illuminate differences more than to

36. The tendency of the Continental career judiciary (and the lega! culture as a whole) to
separate legal and political questions more sharply than is usual in Anglo- American systems has often
been noted. See M. Cappelletti, supra, n. 27, 865; K, Mannheim, Ideology and Urapia, 105 (1949);
H. Spiro, Government by Constitution, 285 (1959).

37. Mendelssohn-Bartholdy has characrerized decisions of English law magistrates as “‘Sol-
omonic” (supra, n. 32, 161). Although the technical component of decision making has increased
considerably in this century, fay magistrates, even if assisted by “technicians,” should not be equated
with the lower civil service judiciary on the Continen,

38. Flexibie judicial supervision of every phase of trust administration as well as many “equi-
table” doctrines are telling illustrations, See R, Schlesinger, supra, n. 6, 736 (. 3). The institutional
merger of the judiciary and the legislature in the House of Lords is also surprising. As between the
legai sensibility of professional judges in England and on the Continent, the main contrast is one
between a more *pragmatic’” and a more “logically ordered” brand of legalism. Many legal princi-
pies, dear to Continentals, appear across the Channel as airy generalizations linked, like s0 many
captive balloons, by the most tenuous ties to the cases beneath,

39, On Continental constitutional courts as "superlegislatures,” see ]. Esser, Vor-verstdndnis
und Methodenwahl in der Rechtsfindung, 201 (Frankfurt, 1970j. For the special case of Greece, see I
Spiliotopoulos, “Tudicial Review of Legislative Acts in Greece,” 56 Temple 1.0, 463, 496 (1983).
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political, ethical’ and legal issues distinet, the other finds this separation artificial"
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eﬁtify c.ornmozn grounds, I shall not inquire here whether_ a scheme can yet be
formulated in which procedural conventions in the two settings of authority can
be made easily translatable.

1v RELATIONSHIP TO CONVENTIONAL CATEGORIES

The core of the contrast between the Anglo-American and the Continental styles

: 2
‘of administering justice is conventionally expressed by opposing the “in

e . L _
' ' i adversarial’’ process of coun
uisitorial”” process of continental Europe to the P

.-?'ries whose systems derive from England. I have evoked this contrast, howevc;r,
-. by juxtaposing the hierarchical and the coordinate styles. Clarification of the

relationship among these categories requires that I revert to and expand upon

certain themes sounded in the Introduction.

It should be clear that the hierarchical and the coordinate styles can each be

-~ employed either to adjudicate a bipolar adversarial dispute or t(;esta]ihslim;l;i:hi
‘legal preconditions exist for the enforcemen.t of some stglte po fIcy o p1 Ggr : ia

* controversy between two parties can be decided either by me fs.mfn)a Or};ﬂ y
- judges; the contest can unfold in written ?form.[exchl?nge of briefs) or 1 azé
“adversaries can be pitted against each other in a single “round” or in several,

“argue before a single or several levels of authority. Conversely, an inquest with a

* view toward law enforcement can be conducted_ by prof(.assiongl orll'ay ofﬁcxalls ; 1;
" can rely on documents as well as on live testimony; it cgn 1m§.1cate imigsececl)n
* multiple echelons of judicial authority. .Th.e hzerarchlcallaljl coordinate s {3}( can
© thus be used across the lines of civil, criminal, and administrative proceeding

* lines that are variously drawn in different legal cultures.

The possibility remains open that a part‘icular organization of autho:;ltyt is
better suited or more efficent to conduct an inquest, and anothe‘r to. con fucr a}
contest, but there is no necessary relationslhlp betwee_n the ocirgamzeftllon ote?n (;s
cedural authority and the object of proceedings. N(‘)W if the adversaria cTys i
understood to be a protess designed as a bipolar dla‘?pute and th; nc;lna Versfaﬁ;
system is associated with a procedure of inquest [V\j’hlch seems to be the gre::lid engt
view), the two procedural styles [ have descn‘bed in this chapter eLr‘e 11{1:1 ePth don
of the conventional dichotomy. The hierarchical style can be combine WL 0
adversarial and nonadversarial forms, and the coordmate s.tyle posse}?ses t ed :sarxiz
valences. To phrase the matter differently, .the hierarchical and t1 e coordzzas
authority can each develop its own adversarial and nonadversarllla i;.))roceedal feé

Itis precisely because inquest and contest formg ha\'f'e actually 1ee}rl a r}i)can
to the indigenous organization of authorltymcoordma_tlon ::111 Ang 0- 1:;(: can
lands and hierarchy on the Continent—that conceptions iverge md. ets "o
settings with respect to the constituent elements or necessary ingre 1er11 o
adversarial and nonadversarial proceedings. As a result, there is prT.se;t“y
concept of the adversarial and nonadversarial m.o.des that -:ar}l1 be ZPE 1ediff ;21;;

trally”” across the line that divides the two families of l.a\.!v 5 aped by flerent
traditions of organizing judicial authority: fqrms of ht1glogs and lnqui tigns
cedure are desperately entangled in hierarchical and coordinate incrusta .




0 Can they be unraveled? If one is to begin to approach an answer to this
question, the background of the contrast between contest and inquest forms of .
justice must be examined. Heretofore I have discussed connections between the -
adnlnmstratlon of justice and the structure of authority. Controlling now for this B
variable, T shall examine in the following pages how different conceptions ab :
the function of government can affect the shape of the legal proceslz. o

I Two Types of State and the Ends of
the Legal Process

In search of a basic orientation, I shall explore how the legal process can be
affected by two contrasting dispositions.of government: the disposition to.1nan-
age society and the disposition merely to provide a framework for social interac-
tion. Some governments chose to be almost totally uninvolved in certain spheres
of social life and to be quite managerial in others; they can embrace one disposi-
tion as @ regulative ideal and temper it with the other; again, they may be
- profoundly torn between the inclination to stay at arm’s length, and the duty to
" assume responsibility to steer society. They thus occupy a wide range on a
 continuum stretching from one theoretical end point—a state that fully pene-
" trates social life—to the other theoretical terminus—a state that is truly laissez-
faire.

It might be thought possible to obtain a double vision of an interventionist
and of a laissez-faire administration of justice sufficiently polarized to cover
existing systems, withqut including the end points of the continuum and thereby
avoid considering extreme political doctrines. In short, to uncover the assump-
tions of these two visions it may be thought sufficient to analyze those proceed-
ings in which moderate governments seck to implement programs, and those
proceedings in which such governments provide a forum for the resolution of
social problems. This approach can be restated in slightly different form: even if
managerial and laissez-faire impulses lead to different ideas about the design of
the legal process, such ideas are indifferent to the changing scope of government.
As managerial concerns of the government expand, forms of the laissez-faire
process remain unaltered; only the range of their applicability decreases. Con-
versely, as the agenda of government shrinks, forms of the interventionist pro-
cess remain unaltered; only the domain of its applicability narrows.

On closer inspection, however, this argument has little to recommend it.
The spheres in which moderate governments choose to assume managerial re-
sponsibilities and the spheres where they opt to be uninvolved are not her-
metically sealed; rather, they interpenetrate and influence each other. The domi-
nant conception of the role of the state—the idea of limited government, for
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180 THE POLICY-IMPLEMENTING TYPE OF PROCEEDING .
The readiness of an activist state to correct substantively faulty judgments
is coupled with a great reluctance to disturb substantively accurate decisions, -

even if obtained through violation of procedural regulation. In describing the -
activist government’s preference for flexible procedural Instructions, I have al-"

ready touched on this feature of the policy-implementing process. In technical

legal jargon, the tendency prevails in activist Justice to treat procedural error as |

“prejudicial” only insofar as such error casts doubt on the propriety of the
decision on the merits; procedural error requiring automatic reversal is ex-

tremely limited, and the legitimacy of the concept itself hangs by a slender -

thread. ¢ If official misconduct can be discouraged without reversing the right
decision, this is the course of action that seems appropriate to activist govern-
ment. It is immediately obvious, however, that a hierarchically organized ma-
chinery of justice can generate more mechanisms that permit deterrence without
reversal than can coordinate officialdom. Consider only denials of promotion and
similar disciplinary punishments, all readily available to a hierarchical organiza-
tion. A coordinate activist official is thus somewhat more likely to deny recogni-
tion 10 a substantively accurate decision by parallel authority if the decision is
rooted in a violation of procedural standards. Rendering useless the product of
one’s peer’s efforts may be the only effective means to assure regularity of official
action in the coordinate apparatus of justice.

66. This attitude bears on the problem of evidence ohtained in violation of procedural law: sach
evidence should be rejected only if it appears unreliable. The idea that evidence improperly obtained
should never be used (even if it is cogent) carries little weight in the policy-implementing process.
Characteristically, Soviet commentators tend to justify rejection of illegaliy obtained evidence only
by claims that it is unreliable; the problem of refliable but illegally obtained evidence receives scarcely
any attention. A typical example of the faikire to come to grips with this sensitive problem is |. N.
Smirnov, ed., Nauchnoprakticheskii Komentarii Ugolovnoge-Protssessualnogo Kodeksa RSESR
100, 167 (Moscow, 1970). Small wonder: the justice system s more easily persuaded to reject
evidence secured in violation of standards of official decency if this evidence can also be made to appear
necessarily unreliable.

VI Authority and Types of Justice

Now that twa distinct types of proceedings have been derived‘from the o_bjective.s
of justice in the reactive and the activist state, I shall remtroduce‘ into this
discussion themes developed in the first two chapters, where I examined some
marks that hierarchical and coordinate authority leave on the legal process.
Hierarchical officialdom has been associated with such procedural features as the
succession of methodical stages, reliance on documentation, the tend‘emy toward
official exclusivity, and many other characteristics. Coordinate .OffICIaIdOIIl has
been related to features such as temporal compression of proceedings, preft.erer.nce
for oral testimony, readiness to delegate procedural action to nonaut.hor‘ltatwe
persons, and the like. In portraying the conﬂict-sp]vmg and the policy-imple-
menting processes, I have alluded to transformatmn‘s that the.se processes are
likely to undergo in the differing settings of authorlty. The time has come to
address this subject in systematic fashion. In short, the time has come to examine
the ways in which procedural features attributable to different goals of justice
interact with features rooted in the character of officialdom.

When the two types of procedure are conjoined with the two types of
authority, the resulting combinations fall into the four boxes of the following

two-by-two table:
Policy-implementing  Conflict-solving

Hierarchical
authority

Coordinate
authority

This table provides a framework within whif:h to examine the.: legal proces;
as it is implicated in political ideclogy and as it is influenced by a}t#udes tgwarf
authority. In each box I shall first explore in an abstract way the interaction o
features related to authority and features related to purposes of justice, and then
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turn to examples of actual proceedings that fall into that particular taxonomic

niche. But before this inquiry begins, two reservations are in order.

Itis easily foreseen that the same procedural arrangement may sometimes
be related both to an ideal of officialdom and to a particular conception of the
objectives of justicé. For example, in chapter 4 the dominant role of the parties in
proof taking was found to suit the position of litigants in the conflict-solving
process. But earlier, in chapter 2, it was observed that such dominance naturally
follows from coordinate officials’ propensity to delegate trial preparation to in-
terested outsiders. Where such double attribution is possible, it will suffice to
have offered two mutually reinforcing explanations for a particular procedural
form, and | shall refrain from speculating as to which is the more fundamental,
and therefore arguably independent, variable. I shall equally resist the tempta-
tion to conjecture whether the double attribution denotes an ideal match between
the objectives of justice and the organization of the official apparatus.

Conversely, it must also be foreseen that, when combined, the two sets of
models will sometimes lead to procedural arrangements with an inherent poten-
tial for strife and tension. For example, some arrangements typical of coordinate
structures, where officials can block implementation of one another’s decisions,
can clearly be at odds with forms favored by the policy-implementing process in
which deadlocks are undesirable. Confronted with this mix of arrangements, it
will suffice that the double perspective has revealed a tension that arises when the
justice machinery of a particular structure is used for particular purposes. How-
ever, the existence of such internal tensions is not necessarily perceived as unde-
sirable; enemies of bureaucratic centralization can argue, for example, that where
coordinate features of a judicial apparatus impede the efficiency of policy imple-
mentation, they also impede easy victories of a hurried government.! To talk
seriously about mismatches of the structure of authority and function of justice is
to enter into an ancient and controversial arena of political theory, whose com-
plexity leads far beyond the limits of this book.

i. THE POLICY-IMPLEMENTING PROCESS OF HIERARCHICAL
OFFICIALDOM

As defined in chapter 5, at its core the policy-implementing process is an officially
controlled inquiry. How is this mode of proceeding adapted to the structure and
work habits of hierarchical authority? The most obvious impact on the form of
proceedings of this type of authority is that the “activist”’ inquiry is divided into
stages according to the different ranks of officials in charge, and where officials of
the same rank are functionally specialized, proceedings are also subdivided into
stages according to specialized subtasks.

Observe that in this type of process there is no day-in-court trial as a
culminating procedural event—-at least not in the sense that the material for the
decision is fully presented to the adjudicator as a whale, in one continuous block

1. See infra, Introduction, n. 19 and accompanying text.
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of time and in a form unmediated by prior official action. Rather, the initial
decision is made on the basis of material officially assembled over time and then
regularly reviewed by higher authority, so that the initial decision. is denied.the
significance it would possess if it were presumptively final. As befits the pohcy-
implementing process, even decisions by the highest authority can be altern_ed in
light of subsequent knowledge; but pressures toward orderliness and certainty,
treasured by bureaucratic hierarchies, limit the easy reopening of cases in Wth-l'l
the highest echelon has spoken. Each discrete procedural stage and episode is
integrated into a meaningful whole by documentation in the file of the case. The
file thus serves as the repository of information gradually assembled and deci-
sions made en route; it is the spinal cord of the entire proceeding.

When the policy-implementing process is related to the hierarchical appa-
ratus of authority, several variants can be distinguished. The simplest variant
knows no specialization in the lowest echelon of authority; officials promis-
cuously perform analytically separable functions—they investigate, and they
render decisions. But in contrast to coordinate all-purpose oftficials, they are not
“autocrats” with broad discretionary powers: locked in chains of subordination,
they exercise delegated authority. Ideally, their action is narrowly circumscribed
by unconditional standards, and their decisions are subject to regular superior
checks.

A historical example of this simple variant is the proceedings before the
“investigating judge” in less serious criminal cases during the ancien régime on
the Continent. While this judge-investigator was empowered both to gather
evidence of crime and to make the original decision, he was expected to be guided
by rules even in evaluating the evidence, and he was obliged to facilitate review
by superior judicial authority; to prevent the defendant from taking an appeal
was in certain cases a serious offense. Nor were appeals the only constraint on
such generalist first-instance officials. A further constraint came from the pro-
pensity of bureaucratic orgahizations, especially those composed in tall pyra-
mids, to create official units—panels of low-level officials—in order to permit
mutual supervision in implementing centrally imposed policy. Juge unique‘juge
inigue is an old French adage expressing this idea, a view quite alien to coordinate
structures. That some Continental constitutions still enshrine the “guarantee”
of collective decision making at the trial level remains surprising to many a
common lawyer.

As was pointed out in chapter 5, the fusion of functions in the person of the
investigating judge is conventionally viewed as a distinguishing feature of the
“pure” inquisitorial process. In the present analytical scheme, however, this
fusion of functions is less than an ideal or full-fledged form of hierarchical policy
implementation. A division of labor among officials on the first rung of.the
hierarchical ladder is closer to the ideal. Ore possibility for dividing the labor is to
charge one official {or panel) with collecting information and another official (or
panel) with rendering decisions. Again, the Continental criminal procec:lurel of
the ancien régime provides a good illustration: in serious cases the invest.lgatlng
judge was limited to conducting a documented inquiry. Once the inquiry was
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completed, the file containing all the documents was then transmitted to the

primary decision maker.2

Another possibility, already mentioned, is to introduce into the proceed-

ings an official who specializes in bringing cases before the decision maker and

moving them through the successive stages of the legal process. As observed,
before, in an activist state this official is regarded as a watchdog of state policy,

engaged in the collaborative effort of state officialdom to discover and to imple-
ment the correct decision; he does not appear as a party on the same plane parallel
with a citizen implicated in the legal process.? This “activist” reading of the
situation is reinforced when hierarchical authority directs the policy-implement-
ing process. Consider the example of a state prosecutor who is part of a hier-
archical organization. Where he is incorporated into a pyramid of state authority,
he clearly cannot be fitted with shoes of approximately the same size as those
worn by the defendant: even the lowest prosecutor is linked to the center of state
power. To place him, as a party, in a position parallel to that occupied by the
criminal defendant would violate the hierarchical sense of proper order. It is
equally obvious that notions of negotiation and bargaining between the state
prosecutor and the defendant are out of place. Where an official dose to the center
of government begins to negotiate state interests with a private individual, in the
perspective of hierarchical authority this practice approximates an abdication of
state sovereignty. Indeed, as was claimed by Jean Bodin, one of the sixteenth-
century founders of this concept, it is of the very essence of sovereign govern-
ment that it has no equals with whom to negotiate.* Justice n’est pas ployable.
Even if the state prosecutor were somehow imagined to be a party, the ad-
judicator’s impartiality would not be credible in a hierarchical system of justice;
his legitimacy as neutral resolver of the dispute between the parties is undercut
by his association—as a professional civil servant—with the same authority that
prosecutes the case: two against one. In conclusion, then, the division of labor
between the court and a specialized official promoter introduces no conflict-
solving forms into the hierarchical activist legal process. On the contrary, hier-
archical authority, with its penchant for specialization, regards the division of
tasks as a policy-implementing arrangement superior to the generalist version,
which concentrates procedural control in the hands of officials who take charge of
the case in the first instance.

Still another division of labor can be envisaged; as in the case of the
promoter of the faith and the devil’s advocate in the canonization proceedings of
the Catholic church, two officials can be appointed to argue contrary points to the
decision maker. But as was shown in chapter 5, the official contest is a mere
surface ritual. That this ritual detracts from an ideal arrangement is again more

2. There were minor technical differences in implementing this idea, especially as between
German lands and France. See M. Damaika, supra, ch. 2, n. 10.

3. Seesupra, ch. 5, n. 14

4. On Bodin’s views concerning the “'true marks of sovereignty,” see |. Bodin, De Republica
Libri Sex, Liber 1, Caput 10 (London, 1386). The relevant passages are translated in |. Bodin, The Six
Books of a Commonwenlth, Book 1, ch. 10 (London, 1606).
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clearly visible with hierarchically organized procedural authority. Here, institu-
- tional controversy is treated as disruptive and aspirations strongly tend toward

objective nonpartisan attitudes. Just as the Continental prosecutor must file an
appeal in favor of the defendant if he thinks the attainment of the right result so
requires,” so players of contrary official roles readily abandon the superficial
ritual and jointly seek optimal solutions.

The interweaving of hierarchical authority and policy-implementing jus-
tice leads to great reluctance to delegate autonomous procedural action to private
individuals. While bureaucracies tend to monopolize procedural control, radi-
cally activist states are reluctant to let voices competing with the government
speak. The result of this synergetic effect of state function and state structure is
that private enforcement of state policy is far from an ideal arrangement in the
classificatory box now under consideration. I shall soon show how different the
situation is in the ambience of activist coordinate officialdom, particularly in the
early phases of the transition from an uninvolved to an interventionist
government.

The combining of hierarchical organization with policy-implementing jus-
tice is in many other respects quite successful. Where the activist state strives
toward utilitarian goals, this is scarcely surprising: hierarchical resolve and bu-
reaucratic efficiency offer formidable instruments for the realization of state
programs. Once higher authority has formulated a policy, the consistent applica-
tion of that policy is relatively sure; impasses can be resolved relatively quickly
and cleanly. But just as no marriages are truly made in heaven, this one is also not
without its share of strife. As a prelude to the study of existing systems, two areas
of potential tension and stress deserve particular attention.

It will be remembered that a hierarchical organization can espouse two
different kinds of standards for making decisions: one possibility is posited goals,
by which officials assess the consequences of alternative decisions; the other is
normative standards for the guidance of officials. Because of the historical impor-
tance of the second variant, I have focused attention here on legalistic hierarchies.
But fet us now see what happens to this legalistic orientation in a state that begins
to fulfill its activist potential: the tension increases between activist govern-
ment’s preference for instrumental decision making on the one hand and the
judicial apparatus’s attachment to unconditional standards on the other. It is true
that these two dispositions can be balanced and somehow accommodated, so long
as the propulsive programs of the state are not pressed with utmost seriousness.
But as extremes of truly managerial government are approached, a gradual
transformation of the hierarchical apparatus from its legalistic to its technocratic
variant should be expected. A state that proposes to turn society into a giant
corporation—at once to premote social welfare, cultural enrichment, environ-
mental protection, and much else~—must value efficient managers more highly
than manipulators of normative programs.

5. For the prosecutor’s “‘nonpartisan’ right to take an appeal in favor of the defendant, see,

e.g., West German Code of Criminal Procedure, §296, 11, The tendencies of classic bureaucracies to
avoid controversy are discussed in H. Jacoby, The Bureaucratization of the World, 154 (1973).




The other kind of friction arises from divergent attitudes to the participa-
tion of citizens in legal proceedings. It has been seen that a pronounced activist
state dislikes autonomous associations and spontaneous social action, but ney-
ertheless strives to involve citizens in its programs and align them with its
policies. As a result, an activist process favors citizen participation in various
accessory rituals—mainly as a chorus favorably inclined to and reinforcing gov-
ernmental policy. But what about the attitude of hicrarchically arganized bu-
reaucrats toward this citizen participation? They are likely to look askance even at
such ceremonial and innocuous roles, regarding them as dilettante meddling,
disruptive of orderly and efficient performance of technical tasks. In short, while
activist orientation would draw the public in, hierarchical structures would keep
them out. The resulting tension can surface even with issues of minor impor-
tance.

At this point, it is worth pausing for a moment to consider the relation of
hierarchical policy-implementing arrangements to categories of canventional
theory. In discussing the policy-implementing process apart from any particular
structure of authority, I have repeatedly stated that in some of its aspects it
resembles prevailing portrayals of inquisitorial procedure. This resemblance to
traditional inquisitorial form has now been increased by the introduction of
features associated with hierarchical authority, such as the role of the dossier or
the impact of regular appellate review. Among the prominent differences be-
tween traditional inquisitorial process and the policy-implementing process be-
fore hierarchical officialdom are the greater stress, in our model, on broader
aspects of the case, the open-endedness of state intervention, as well as on the
educational role of the legal process. Both the proximity to conventional thinking
and departures from it will be explicated as I take a fresh look at real-world
systems that arguably fit into my first classificatory unit. In doing so, I shall first
survey systems that are more removed from ideal forms and conclude by examin-
ing those that approximate such forms more closely. I shall begin with Continen-
tal criminal procedure of the ancien régime—a procedure long believed to epito-
mize the “pure’ inquisitorial type of legal process.

Systems of Criminal Justice

ANcren REGiME. Itis instructive to examine the genesis of what is regarded as the
characteristically Continental style of processing criminal cases. As in the case of
my synopsis of the rebirth of bureaucracy, I must again begin in the twilight of
the Middle Ages. The function of the weak central government was, in the main,
the prevention of clan warfare. Barely differentiated from civil WICng, crime was
primarily treated as a matter between the miscreant and the victim, or between
their respective clans. The legal process was aimed at absorbing conflicts by
substituting forensic simulation for actual fighting. A form of adversarial pro-
ceedings prevailed in what would nowadays be classified as both civil and criminal
matters. As the Continental hierarchical bureaucratic apparatus of justice began
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to develop—pioneered in the late eleventh century by the Church of Rome—'.th_e
image of the legal process as a contest of two adversaries before the court (a triadic
relation) thus appeared quite normal. This disposition was reinforced by some
texts of Roman antiquity, then venerated as part of the “rediscovered” codifica-
tion of the Byzantine emperor Justinian.

The relentlessly expanding and more powerful central authorities, es-
pecially those of the church, soon began to covet powers much wider than those
of conflict resolution: the ambit of governmental action expanded. In this new
environment, crime ceased to be regarded as primarily a matter of concern to
the victim and the miscreant; it was now seen as involved in what Aquinas was
later to call communitas politica. To use a contemporary phrase, criminal “ex-
cesses’’ were now expected to be “corrected”” even in the absence of a complain-
ing victim or of a dispute to engage the forum. As a result of these changing
ideas on both the agenda of government and the nature of crime, a spin-off
occurred from the essentially conflict-absorbing justice of early medieval times;
an offidially controlled and propelled procedure of inquiry (processus per in-
quisitionem) emerged. Even if nobody came forward as an accuser, the ]udge
was now obliged to begin a unilateral search for the truth about the possible
incidence of a crime. Toward this end he was empowered to examine witnesses
and to gather other types of evidence, either personally or through officieqs
appointed by him. The suspect’s interrogation became the centerpiece of this
new procedural form (“‘he knows best whether he did it, and if he did, what
were his intentions”), and the suspect’s confession the most precious mode of
proof (regina probationum). This orientation was almost natural in the inno-
vative legal process of the church, where ordinary judges (bishops) were at the
same time father-confessors, accustomed to interrogations and confessions in
the ““tribunal of conscience.” But because the new procedure of inquiry was
independent of a dispute between an accuser and a defendant, the conft_assion
was treated merely asa precious datum—not as a “‘dispositive’”” declaration of
one contestant resolving the dispute and thus also dispensing with the reason
for continuing the criminal case. The prominence of files on officially per-
formed activities and pervasive appellate review make this new form easily clas-
sifiable as a policy-implementing process before hierarchical authority.

The new type of proceeding could consist of a “’bipolar” relation between
the judge and the defendant, but it could also be an engagement of three per-
sons—the judge, the defendant, and an official promoting the larger interest in
suppression of crime before the court.® [t would be anachronistic to imagine that
contemporaries viewed the official promoter and the defendant as adverse parties
battling each other before a passive umpire of their disputation: the promoter was
instead seen as an official assistant to the judge.

This ecclesiastical procedure was soon taken up with enthusiasm by secular
Continental rulers, so that it continually gained ground at the expense of the old
adversarial form of criminal prosecution. The office of promoter, variously la-

6. See supra, ch. 1, n. 17 and accompanying text.




into a hierarchical institution whose resporisibility frequently exceeded the
bounds of criminal law enforcement. French royal procureurs and avocats, for
example, acquired important powers in civil cases affected by larger interests, and
in absolutist Prussia, the royal Fiskalat was expected to be a general “guardian”
of the ruler’s regulations—his Auge und Ohr (eye and ear). Because the latter
institution, by way of Sweden, came to czarist Russia and was Jater adapted to the
needs of the Soviet government, it js a historian’s bonrne bouche that the mighty
Soviet Prokurator has a relatively embarrassing pedigree going back to the pro-
motor fidei of the Roman Catholic church.”

It is important to emphasize, however, that even in its most extreme
variants—such as the special proceedings of the Holy Inguisition—the historical
inquisitorial process always retained some features and much terminology of the
conflict-solving mode of proceeding. Thus, for example, some issues were termed
““defensive,” although there was often no other party with whom the criminal
defendant could share the raising of issues or the burden of proving them; the
official investigator was actually duty-bound to build a single “’case”’ by probing
on his own, irrespective of the defendant’s allegations.® More interestingly, the
inquisitorial process, although in practice dominant, was regarded as an anomaly
or an aberration from regular forms. In its infancy, it required protection by
extensive justification, even apologies: as a departure from revered tradition, it
was to be used only exceptionally——a necessary evil if the war against crime were
to be successfully fought (ne crimina maneat impunita).® Even later, and until
the downfall of the old order, the ancient “‘accusatorial”” process remained to
many the theoretical ideal of criminal justice. Scholarly discussion of the in-
quisitorial procedure was regularly interspersed with ceremonial genuflection
before an alternative design of criminal prosecution that always required a com-
plainant, and readily evoked the idea of a dispute. 10 As the apparatus of justice
grew increasingly bureaucratic, medieval popular participation was swept away,
so that only sporadically were some of its vestiges in evidence. Although educa-
tional impulses would surface in the ecclesiastical administration of justice, at-

7. For details on bow the promotor of canon law procedure was adopted in France and
elsewhere, see Lefebre, supra, ch. 1, n. 17, The Prussian Fiskalat is discussed in E. Schmidt, Ein-
fithrung in die Geschichte der deutschen Strafrechtspfiege, 3d ed., 180 (Gottingen, 1965). On the
cirenitous transplantation route of Prussian “guardians of legality” to Sweden, czarist Russia, and
eventually the Soviet Union, see M. Kovalevsky, Russian Political Tnstitutions (1902); [. Hazard,
Settling Disputes in Soviet Society, 21743 (1960).

8. For vestiges of “accusaterial”’ forms, see B. Carpzov, Practica nova Imperialis Suxonica
rerum criminalium, Pars 111, Quest. 115 {Frankfurt, 1678).

9. Primary sources on initial apologies for the new process of inquiry are collected in E. A.
Biener, Beitrage zur Geschichte des Inquisitionsprozesses, 45-46 (Leipzig, 1827). Inirially, capital
punishment could not be pronounced in the new procedural form.

10. In the seventeenth century, Carpzov still treated the processus per accusationem as
superior to the inquisitorial form. See Carpzov, supra, 1. 8, Qu. 106. Fchoes of this position can be
detected even i the eighteenth century, as evidenced by sourees cited in Homberk zu Vack, supra, ch.
5 n. 17

- tempts to use the secul

beled in different countries, Wwas also received into sécular systems and organized 3 _
" were few and far between.!

If it rakes a radically interventionist government to generare pure policy-

- iymplementing forms, then such deviations of historical inquisitorial systems

from the model of hierarchical policy-implementing process can r'ea'ld‘ﬂy be un-
derstood. In the period of the dominance of the processus per mqmsmonemi,.the
character of Continental government was far from n‘lanager}al excess. Wzl into
the sixteenth century, European rulers were imagined pnma;ﬂy as judges or
conflict resolvers: that the sovereign power is regulatory or legislative is a com-
paratively modern idea,1? So too is the notion of a government whlolse mission ;s-
to manage people. Itistrue that some popes early made dalms. toa Te.?m?pzsnd
ing powers of governance, but they were never gble to unite sp;ln us ral nd
temporalia under their singular authonty.”.’ Their successors, the abso u
secular rulers, would sometimes display tutorial and manager}al urges, but even
the most radical among them never attempted a comprehenswe .tr.zms}ﬁorr]rll(au'o?1
of society. Tofind a political landscape capable of supportinga decisive break wit
justice conceived of as conflict-resolution, one must seek much mor‘e.actw;st
government than that of European absolutist princes. It is not sUrprIsing that
theorists who have tried to constructa type of proceeding by abstraction from the
actual criminal law enforcement systems of the old order have always been
unable to describe an extreme of “pure”’ 'inquisitoria'l proce_dure.

Before examining forms of justice in truly interventionist states, I shag
review developments in Continental criminal process after tl_le upheavals cause
in large part by the widening ripples of the Trench Revolution.

Tize POSTREVOLUTIONARY AMALGAM. Thave already touched on porstrevolu»
tionary reforms of the Continental administration of justice, focusmgl upc})ln
attermnpts—more successful in proclamation than gctu'al practice—to relax the
inherited bureaucratic centralization of judicial institutions. 1 shaﬂ focu.s now on
postrevolutionary efforts to inject more conflict-solving fo.rms into the mher}ited
Continenta). procedure of inquiry. Therefore 1 shall say ht.tle ‘here abqut t osef
characteristics of reformed procedure traceable to the continuing .dorr}mapce 0
hierarchical authority: the methodical succession of stages t.:ulnllma’.tmg in ap-
peals, the crucial role of the file, weak forms of lay partiapation 1n decision
making, and many similay features remain on the periphery of the present

discussion.

11. The secular arm was unfavorably inclined toward poernae medicinafles (mcd%ca% pen.altlc::s]
of ecclesiastical criminal law. Yet, traces of an educational and turorial conceprion 0? crlmnflal justice
radiating from the church were not altogether absent, even from prosecutions for wnchqa t}({cn mee:
magiae). For an interesting fourteenth-century example, see Bartolus de Sassoferrato, in J. Harsen,
Quellen und Lintersuchungen zur Geschichte des Hexemuuh.n.s, 64—66 (Bonn, 1901). .

12. See Q. Skinner, The Foundations of Modern Political Tﬁought‘, vol. 2, 289 {1917 B o

13. For a cursory review of papal aspirations 0 plenitudo pofestatis, see M. Oakes 1ott,h 1
Humen Conduct, 220-12 (1975). See also supra, ch. 5,0 9. Harold Berman has recently shownh ohw
crucial was the late eleventh-century split between ecclesiastical and secu]_ar orders fnfré;ot t e
specifically Western polity and the law as a whole. This split s the permeating theme of berman 5
Latw and Revolution (1933),

Ar'..legal.-pr_i_:gée'ss'_fbt'-t e 'p'i_ir:p:o"sé oftransformmgpeople s
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Efforts to weave more conflict-solving patterns into the fabric of Continen-

tal criminal procedure were inspired by the tenets of liberal ideology. I have noted
that this ideology developed the image of the criminal process as a contest
between the accused and the state held before adjudicators independent of the
executive branch of government. In an environment accustomed to centralized
judicial and prosecutorial bureaucracies dominating the administration of crimi-
nal justice, the applicability of this image seemed too limited to be taken literally.
Not even liberal reformers thought that any stage of the criminal process should
be linked to the existence of an actual disagreement between the prosecution and
the defense. That the purpose of criminal prosecution is to apply state policy
toward crime independent of the defendant’s attitude toward the charges was a
deeply ingrained intellectual habit. ¢ What seemed attractive to liberal reform-
ers, however, was to structure criminal proceedings, whenever feasible, as if
there were a clash of opinions between the state prosecutor and the defendant.
Contest forms, or simulation of a dispute, seemed to indicate at least some
recognition that the interest of an individual can legitimately be opposed to the
interest of the state: no small achievement in the Liberal view. The offshoot of
this train of thought was to advocate an amalgam of policy-implementing and
conflict-solving forms in criminal cases: the strength of one’s liberalism was
measured by the degree to which conflict-solving arrangements were thought
capable of expansion at the expense of those related to the policy-implementing
purpose of proceedings.

Sooner or later, liberal reforms were inaugurated in all Continental coun-
tries. In assessing the flavor of the resulting amalgam, however, it is crucial to
distinguish between the aspirations of reform legislation and the reality—by no
means an easy task. It is bedeviled by the natural inclination of many Continental
commentators—committed agents of change in their domestic systems—to ex-
aggerate the extent to which their liberal aspirations have become reality. Per-
haps they hope that an Heisenbergian effect will occur, so that the observer will
induce a desired change in the observed. Fortunately, the broader comparative
perspective helps identify such exaggerated claims.

First, then, what of aspirations? The amalgam of contest and inquest forms
was conceived as follows. The old investigation, preceding the decision-making
stage, was to be retained because a basically unilateral gathering of evidence was
thought necessary to elucidate the truth. But the importance of this initial stage
was to be downplayed, and at least some contest forms were to be introduced into
it. The role of the investigation was to be reduced by no longer insisting that the
investigator gather all the material needed for the decision: his inquiry was to be
recast as a mere vehicle for orientation, on the basis of which the state prosecutor
would decide whether formally to accuse a citizen of crime. Thereafter, the full

14. This habit continues to prevail, although in a few countries, under the influence of
American sociology, a small number of academics now argue that conflict solving is the objective of all
adjudication. For more recent thinking on the goals of criminal process in the influential German
literature, see P. Riess, “Gesamtreform des Strafverfahrensrechts,” in Festschrift fiir Karl Schafer,
168-72 (Berlin and New York, 1980),
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factual basis for the decision would be ascertainelzd in stages more nc?hly laced mlth
contest forms. Which forms should be allowed. in the _1mt1al phases? Fo; %xatri;; lfé
the investigator could decide to examing a witness in the presence of bo L
defendant and the state prosecutor, provided that a more secretive examm? ion
were not mandated by the interest in finding out.the .truth. Defep:.;e Fou;se hwas
to be admitted from the early stages of the investigation apd fgml.haﬁze ,lgv ;n-
ever feasible, with the progress of fact—finding;dmvestlgatlve findings could then
counterarguments presented. '
8 Cha‘ffl\fei?léiﬁea;iestigation%:omplete, the documented file would be tran Snﬁlttﬁ
to the state prosecutor for decision as to whether or not the1 phrocess s }?uh
continue. If in the affirmative, the prosecutor would file a forma_ c a?}f w;t t ei
criminal court, just as a civil plaintiff would Igdge a complamt.f ef. a(;:itua
parameters of the charge would present a limit on sulbsequent e:ict— in rtf
Although proceedings were to culminate in a public trial patterne quo; Foc:
image of contest, a rigorous contest structure was never even contemp atzté "
example, although the accused could be asked at the very outset 'fo ; s
“attitude’” toward prosecutorial allegations, even if he faﬂgd to Cc(lmﬁebt them i?le
fully confessed—so that there was no contest betweer.l hlr_n ath e sta;eis—sues
judge still would be required to go on with guilt determlnatlo.n. OSEOY,E i
at trial were not to be separated into a “/case’’ for the prosecution and a ceﬁe oh
the defense. Instead, the court was to build a single integrated cas}?lt roug
unilateral action, limited only by the parameters of th~e charge. While it wai
never lost on the reformers that the division of issues into two casesl—ever_l i
rigorously implemented—permits the state prosecutor to representd arger 111111
terests, the reformers regarded it as unacceptable to HCCC—)rd’E}’.lE accuse 1-? p;ra ?1
position and thus a corresponding control over “defens.we ISSLH;S. Wh et eE aa
necessary preconditions exi;tecil ffor E{he criminal sanction was thought to be
ision for the court, not the defendant.
deasuj:ccordingly, thetrial was only meekly to sin?ulate a ContgsE: there \,\cfle;ftz;
be opening and closing statements by the prosecution z.md the defense, i?on -
the presiding judge completed the inter_rogatlon of w1tnesses,.pr(.st.ecu WRLp
defense could address questions to them in turn. .To mute the mgr;l 1c}atnce of ;
pretrial stages, the reach of the documentary file was shor_tene} : the orlfmln
decisions were to be based solely on evidence examined dl_rect ﬁr in cour t'-l n
contrast to prior law, the court could no longer refuse to decide td e case ul;::) 4
was “‘more amply informed.” If the judgment favored the defgn ant, its r -
sideration was to be limited by comparison with the prerevolutionary process.
This, in a nutshell, was the prevailing theory o.f the arpalgaH_L e
In reality, however, and although now ideologically in a sort o

j of
15. Nevertheless, in all Continental systems the prosecutor can appeal the ]udgglem of
: ; igi j gl i er, in mo
acquittal rendered by the trial court; the original “jeopardy 1!ilmply gongnéjefs. I:lf[oiezquequemly
) . . ubs
i a final j be reversed if the finally acquitted defendan
countries even a final judgment can th . gy |
i ise for a criminal to publish a bock depicting
confesses the crime. It would thus be unwis . halegiah e e
which he was acquitted or to promise the acquitting court that he will not do it again—all pr

from unknown in Anglo-American systems.
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monde, inquest forms fared better than liberal reformers contemplated. To begin
with, pretrial investigation remained exhaustive, at least in cases of serious
crime, and investigators typically found the defendant’s presence at witness
interrogations or other evidentiary activity potentially dangerous to the elucida-
tion of truth, so that this presence was usually denied. Beyond this, if occasional
legislation made the defendant’s presence during some investigative activities
mandatory, crucial detective work tended to be shifted from traditional investiga-
tive judges to police officers, to whose inquiry the defendant’s right to participate
did not apply. Readers of Simenon's or, more recently, of San Antonio’s detective
stories are familiar with the ensuing dilatory games, in a low visibility area of
police inquiries, between the nspecteur and the judge in charge of ““formal”
investigation. To put an end to these wasteful games, some Continental coun-
tries—West Germany, for example—have now abolished the office of the inves-
tigating judge.

At trial, information from the investigation continued to exert a strong
influence on decision making, notwithstanding protests of academic commen-
tators. There were many reasons for this, but the most widespread was the
requirement that the presiding judge prepare himself for proof taking by meticu-
lously studying the file. In the end, preliminary investigation remained the
crucial procedural phase of the entire process. Toa great extent, the trial became a
review of work already done with its original inquiry limited to search for the
most appropriate sentence. 16

To emphasize the gap between aspiration and reality is not to deny that the
postrevolutionary reforms moved Continental criminal justice much further
away from pure policy-implementing forms than was the case with the criminal
process of the ancien régime. Nor could it have been different, in view of chang-
ing conceptions of the relation between the individual and the state in light of
liberal tenets. Yet if the final flavor of the Continental amalgam is to be evaluated
properly, the discrepancy between aspiration and reality assumes a decisive
significance.

Continental commentators often claim that the postrevolutionary “‘mix-
ture” should be located somewhere midway between inquest and contest forms,
oratamidpoint between policy-implementing and conflict-solving justice. If this
claim were justified, the Continental amalgam would pose serious taxonomic
problems; its inclusion into the first classificatory box would be questionable.
But regardless of how matters appear in the parochial Continental perspective—
to the eye examining itself—a broader comparative vision reveals a different

picture. Especially revealing is the vantage of Anglo-American observers, in
whose system trials are more genuinely independent of earlier proceedings and
more rigorously patterned on the contest idea. Symptomatically, these observers
tind Continental trials similar to procedures for reviewing results of work done at
predominantly inquisitorial stages of criminal prosecution. From their stand-

16. For a rare realistic appraisal of actual practice, see . Stepan, “Possible Lessons from
Continental Criminal Procedure,” in §. Hottenberg, ed., The Economics of Crime and Punishment,
181, 187 (Washington, 1973).
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point, then, even those Continental systems incorpo.ra'f’ing the[ .larg_est rl\el.;r:al;iri I?f
contest forms fit squarely within the “‘nonadversarial”” or policy-imp g
engag?r?:?; fs some disagreement among comparativists on whether Co.nt.inental
countries use devices that can meaningfu]!y be assgaatgd with barf?itr};r;iif-
tween procedural parties, the process 0 intimately hfrllkg to tf e cglzt;r 5B a%
style. Much of this disagreement is due to .the conflation of uni e g
concessions to the cooperating defendant with explicit bargafl.nm% he;v o
prosecution and the defense concerning the exchange of bene 1ts.f e 1rzd}; “
tice is as ubiquitous as the ordinary impulse to accept the}alnorr?s ) _recll;élr-nenzm
to return a favor. Such practices are not offensive to the };1)0 1cy—nrg§ readi-ﬁ
process, or violative of the hierarchical sense of propriety. ".111 ey are wi .esspe e
all Continental systems of criminal justice. A promlpeng IE usctlratlonlw e
ing concessions, often routinely accorded to confessmg Ee enlanéi.l r:o s Or,
explicit negotiations between the prosecution qu theh efense Eea urie e
bargains are alien to Continental leglal ser.151b1ht1es. Tfere }113, g fcc; 5 1 T
for charging and sentencing concessions in exchange for t ed efen P
of trial, because all offenses of some gravity must be processed at t}ilaé ‘ idam ;
of the will of the procedural partiesf.fMolre 1mp0r;ant, zoogrriﬁi tseﬂent :ﬂie i
i egotiate with state officials over charge . .
isrtr?gg;zi :; v:eﬁ as to allow the court to sanctign such d.eal.s, 115 .trul.y off(e)l;sllvef;?
Continental ideas on the proper lejdr-ninist1rat1g.n of fcgn?ll(rel?s El;\tlec;me v)\/]est_
inor crimes, and in response to the overcrowding of dockets,
g;; European’ countries recently developed summary procedurels zh;; ;ﬁze?tl;k
bargained guilty pleas. Most of these procedures, htziwever,l m:ifoﬁ\;e o fai =
ble prosecutorial offers that the defend.a}ni pa}}fwfz Seztil{;mggem L T
sibility of a more serious sentence it he ¢ ) ‘ . . Tl
E(:Jimegot)i(abﬂity of the offer bespeaks the uneasiness with .whl?th{c;r;ttl;l:tZi:
approach consensual party transactions in cpmmal prose;uﬂogi : 10,Her themle
of saving resources, the prosecuting offlcllal is sometimes force ho1 - ba gnam
to the defendant, the image of a store w1t.h fixed prices is m}l;lC iss epf g i
than the haggling reminiscent of an Oriental bazaar. Indt ﬁ: spde\r:ieC:s “I,Jhici
offenses, a few Continental jurisdictions go even further amd Efi ow. 'ef b
necessitate negotiations between the prosecution and Fhe defense: tlted g
dant promises to take certain actions, the prosecunan 151 dper_mx ted to drop
charges.?” A few countries that have adopted s.uch proce L;lra evlices 3 Eiﬁcant
the mass of petty crime (predominantly traffic offenses) have taken a sig

17. Foralegislative example of such conditi;‘)naI dismissals of charges, see V::;iii?:ﬁ:iﬁfi
of Criminal Procedure, § 153(a). Czlnelm;lsthnotlrpm]:;ctl 321:1)1E;r&p:v:ige:;c:gezida;t e
D Lo e, s mgoanote in thi; connection that conditional dismissal
g;e:hti;glelsl:hicsarlifnt\;:f\?{;:l.li;n:}l'lf'SI(:\lfsij:) b[j::;i,t limited, of course, to minor offenscs.ingolvi:]f
gffen;iefs who display contrition. See RSFSR COL{L" of Crim. P?’OE.,‘E{IL 51.1011 il;l:/:z:temi:zve
example, an American scholar has shown how Contmeqtffd systems Lané;c‘t a’lc:_lr;gDO e pa
plea bargaining (J. Langbein, *‘Land without Plea Bargaining: How the Germa :

Rewv. 204 [1979]).
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step away from conventional forms of Continental criminal justice: procedural
forms may have gained a foothold on the Continent that are truly in the conflict-
solving mode.

THE Sovier Moper. Because czarist Russia had adopted a variant of the
hybrid procedure just described, it was normal for the architects of the Soviet

effective instrument for the government to repress conduct dangerous to the
state and to educate the masses, 18

This orientation contributed to the strengthening of policy-implementing
forms. Relatively meager testimonial privileges inherited from prerevolutionary
days were not expanded but were instead curtailed. Family members, doctors,
and priests could not refuse to testify against the defendant, as they can in most
liberal Continental systems; 1? refusal or evasion of a duty to testify was viewed
as a criminal offense rather than a minor infraction.20 Because admission of
counsel at an early stage was thought to increase unduly the opportunity for
guilty defendants to obfuscate the truth, lawyers were excluded from prelimi-
nary investigations until after the investigator had completed his work and the
cat was, presumably, out of the bag.2! This exclusion was in sharp contrast with
regulations supported by liberal Continental reformers to provide for counsel’s
contacts with the defendant as early as possible in the process. In consequence,
the attenuation of the unilaterally probing character of prosecutions—an at-
tenuation that accompanies counsel’s participation in procedural activities— was

gators were required to explore every facet of the case and to persuade themselves
of the defendant’s guilt before concluding that a case deserved to 80 to trial.22

18. The image of criminal process as a contest with the state was diagnosed as originating ex
partibus infidelium, from “bourgeois” ideology. See, e.8., T. Szabo, The Unification and Differ-
entiation in Socialist Criminal Justice, 13 (Budapest, 1978). Nor was distrust of government—a
potent source of procedural form in libera] thought—a consideration in devising Soviet forms of
criminal justice: if the state is to transform society, it must be powerful and it must be trusted. Where
abenevolent government is in power, it was felt, social ills may be less the consequence of oppressive
governmental control than of oppressive lack of control; the party and citizenry should exercise
whatever supervision against abuse is necessary. See M. A. Chelzov, ed., Ugolovnyi Protsess, 428—
29 (Moscow, 1969).

19. However, as noted before, counsel was exempt from testifying against his client.

20. See RSFSR Criminal Code, art. 182.

21. See RSFSR Code of Crim. Proc., arts. 199-207, Compare also supra, ch. 5, n. 58.

22. As previously noted, Continental systems are more reluctant than many common-law
jurisdictions to take the defendant to trial on the basis of merely “orientative” investigations. Yet, on
this point, Soviet process is much more demanding than traditional Continental mixed procedures:
taking the defendant to trial on the mere “probable cause’ that he committed a crime is branded by
Soviet commentators as a “bourgeois” attitude. See, e.g., N. 8. Alekseev and V. 7. Lukashevies,
Leninskie ldei v Sovetskom Ugolovnom Sudoproizvodstve, 72 {Leningrad, 1970)
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The strongest reason for the weakening of the contdest adrp]xtl.}rti; 1(r;f fti}l:
design of Soviet pretrial stages was the increased stature ag fprzstlgfa ) Ome e
of state prosecutor (the Procuracy). No longer may thf.: efen Sant. stcconl:;inen_
against investigative action reach the court, as they can in n(cjm— 1t?l\ne e
tal systems. Instead, these complaints must now be addressde. tot deproSter s
his capacity as ‘‘guardian of legality.”23 He was made u;l. 1sputT ma ekt
pretrial process, supervising the work of investigators (his emp %yees_ ii £ ;
not the court, independently decided on such sensitive m.at.ters[;flslz 3 pre }:n ; v
detention of the defendant. To view this towerllln.g Of‘f1c1al, 11.1he htodtfenzaz
center of governmental power, as a mere “party” in dlsputefwu the de reedude
made no sense at all. Rules devised by Contmer}tal liberal reformers tc; Ph de
the substantive use at trial of information.obtamed at earl.lerl stages of t ft p:he
cess—including police inquiries—were rE]eCtedl as formal.lstlc. Ai ahresu ; =
audit character of trials was strengthened, even in comparison with the COI’[VEd :
tional Continental amalgam. In harmony with the po.hcy—_lfmplementmg mo Or:
even those judgments accorded legal effect. couldfil)e. rev1ssd i t-llle{i were wrorﬁg o
the merits; indeed, the grounds on which a .fma.lly decided case tctzj.;inalu
reopened became identical with grounds on Whl.Ch Judfgcllne'n’.rs not y{fd W
could be appealed.?* With relative ease, the sj:(abl.hty o E'Cllil(j)fl'ls cou
traded off for accurate results mirroring the ob]ectlveltrut L .

[t is instructive to look at these featur_es of .Sovl.et cr1m1nalfp1ﬁ)secu msrs\
through conventional Continental lenses: the mveétlgan.v-e phﬁses .ot rtiafsparoceeaJr
seem orphaned of contest forms and too relentless in thefu pfrq ing; Onduilijon.
overly influenced by work done beforehand, t00 much of a for egon?c e 0%
the format seems too limited for effective action by defeys.ie coun}s;e c,l sta n}é o
judgments seems too shaky and decisions too easily mo_dlﬂed to the T-trlrcr]lio 2
the defendant. In their totality, the features of Fhe Soviet systemcout ine i
appear to Western European lawyers_as a pa.rﬂa.tl.throwback I;o l:)r;;l;e?iberals
quisitorial procedure after the abolition of judicial torture uth e Sl
began to leaven it with elements of the contest style. Obser\/fe the su Whicyh,
however: such assessments reproduce almost exactly. the 1mpre.ssmnsI s
common lawyers regularly express about the Convemlonal antmell'ltlaa‘j .
gam—impressions dismissed as caricatures by class.mal. Cciln}zme?ft'a e 1'1{ thé
much as the similar impressions just registered are dismissed by officia

Soviet judicial apparatus.

23. See RSFSR Cede of Crim. Proc., ch. 10. [t must be realized that there is nothing Sicr-(i:anclt:
als : , : i i imi : theideao
to Soviets about court (as opposed to the Procuracy’s) protection of the cnmu‘fa} dc‘fcndafm g
the judiciary as an independent branch of government is rejected as a mystification of actual p
lationships. o . ‘
re 24 psee supra, ch. 5, n. 64. Compare also RSFSR Code of Crim. Proc., arts. 342, 3b79.hltis true
; il e i i i oth against
that in noncommunist Continental systems ordinary appellate re]:ejl(‘s can be (;”l:ﬁ;df damg i
i i tof thedefen : s
rate both in favor and to the detrimen
legal and factual errors, and that they opera el A YL e s
i he stability of decisions is quite rigid: final judg
after these remedies are exhausted, t e e e Tl
f legal error favorable to the former defe
be reversed or altered on the ground o ot ' e o
i i 8 iminal statute beneficial to him); on factual grounds,
mistaken interpretation of a crimina 1 B g
can be changed to the detriment of a former defendant only in a very restrictive class of ca ;
e.g., West German Code of Crim. Proc. §362.
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an ideol iti i

ideOlogu(;?;n:l;)i;;ngltlgps exceed its effective reach. While governmental

o ek implemen{ ispute abslorbed into the justice system provides an

e AL some lcqnfhct-transcending policy, or at least to exert
eNnce on participants, the larger implications of cases are in

confronted wi iet
" resoxlfiletr V;}l:ﬁ?c,)t;lhe SOVIE.t judge necessarily assumes the posture of a
The dvil e hile efr t;;clilanj(:llans of larger interests remain on the sidelines
e i untolds in ways that a common lawyer would hardly
Sres rc:;}: tcwl achns in some Western Continental countries. 47 !
i dp s;:y that the Soviet system fails to offer striking and original
Isplacement of judicial conflict solving by administrative and

Clearly, confli i
Clear I?tinn:flll‘CFS generated by the interaction of these firms are not the stuff
. i . u
e jﬂitlbg—atlor; is m.ade of: they fall within the jurisdiction of a special
b l-n;m]ved 1}'l itrazh, obligated to institute a case on its own initiative if th
: e
R “EII]V? no w;sh to sue and the state interest calls for action, 48 In
5 azh 1s an administrative a i '
it ency and i
bottom administrative in nature. e et
Another i i i ni
colving b I:rte}il in which Sov_let administrative processes swallow up conflict-
. at encompassing reaction to complaints of illegal action taken

necessary info i if i i
! pattemyof 5 rr;lei;w})ln. Butllf in such circumstances an instance of “illegality” or
= bro;gcht e ;\nor is detected, no court proceedings ensue: instead, the
to the attention of the i i . :
. appropriate hierarchical superi i
framed as a problem for internal resolution. 49 wpenorandie

47. This is especi i i
k. llfuib:emagy Iihe case w_1t]'1 relatively informal civil proceedings patterned h
i Sipen [.197” gobc 5 et}:-!h of this model, see A. A. Ehrenzweig, Psychoanalytic ]u:;z] o
e t.hﬂt qcma.“ sairvelt at the SQV[E[‘ government officially disapproves of man p;{“_
setled th;t avo.?ir tﬂ:‘e‘place in Soviet society: if such transactions lead to disputes Yt}]]“ar o
: tavold official scrutiny. In consequence, m; e il sours
that would immediately raise larger policy issues. For con'efctuizg ma‘}:t'LrS “_E‘fer T
e o j on this point, see D. M. O’Connor,
48. On the peculiar natyre i
of proceedings bef, i
Masae : 4 ¢ gs before the Arbitrazh, (@]
2 offb, Soviet Law in Theory and Practice, 201-03, 306 (1983); R. F I(;Iel"3 a b e P.'B.
P U;ggosudarsfvemlom arbitrazhe, 12-20 (Moscow 1961) T I
ce 795 : .
i i SL‘E 19ij Statute on Prokuratorial Supervision, art. 23, ch. 2. C
oviet Administrative Legality (1962). B s e
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ji. THE CONFLICT-SOLVING PROCESS BEFORE HIERARCHICAL
OFFICIALDOM

There are many ways in which proceedings structured as a two-party contest are
affected by a multilayered judicial apparatus staffed with civil service bureau-
crats. But it will suffice for comparativist purposes to examine the impact of this
type of authority on the confrontational aspects of proceedings and on the requi-
site passive stance of the decision maker.
Several factors associated with hierarchical authority combine to reduce
the lawsuit’s potential for turning into a fierce disputation. Litigation chopped up
in discrete installments and unfolding before several echelons of authority lacks a
focal point for the unleashing of the partisan agon; the loser of one round may
prevail in the next; and “punches can be pulled.” Another factor relates to the
ubiquitous reliance on documentation of activity performed at earlier procedural
episodes: in preparation for a subsequent session, officials are expected to draw
on the file of the case so that at least part of what they learn is no longer the direct
product of party contest. The further the litigation progresses, the greater the
concentration of such mediated information in the total pool. Remember also the
tendency toward official exclusivity of hierarchical structures: at least some
activities which an ideal conflict-solving process would entrust to the litigants
become the monopoly of officials in charge of proceedings. But the greater the
official share of procedural action, the more reduced is the scope for direct,
unmediated interaction of the parties in dispute. Of course, no phase of the
proceedings can be performed by the litigants alone in the total absence of the
moderating effect of official presence. Quite naturally, then, the parties’ contest
before hierarchically organized bureaucrats tends to be low-keyed: confronta-
tional aspects of the lawsuit are thus reduced or diluted.
How does the environment of hierarchical authority affect the passive role
of the decision maker required by the conflict-solving mode of proceeding? As I
have observed, notions of bureaucratic prerogative demand that he personally
take charge of some procedural steps which authority of a different type would
delegate or share with litigants and their counsel. In this sense, the hierarchical
official as a conflict resolver may appear as a relatively active protagonist of the
legal process. But in striking contrast to his stance in policy-implementing pro-
ceedings, he is not self-propelling: because initiation and termination of lawsuits,
as well as the definition of issues, are all matters in which conflict resolution
implies party sovereignty, he must be moved by the litigants. Once moved, heis
far from a relentlessly probing investigator with the conciérge curiosity he evin-
ces in the policy-implementing mode. Nor should he be expected to probe zeal-
ously on his own if his efforts can at any moment be rendered useless by the
inviolable admissions and stipulations of the parties. Thus, springing from no-
tions of bureaucratic prerogative, his primary responsibility for some procedural
steps (e.g., interrogation of witnesses) tends to be treated loosely—he lacks drive
and tends to be inert. In this deeper sense he is actually passive, in a reactive
stance, and in need of prodding by the parties. But the absence of his investigative
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zeal canniot be replaced by vigorous action of the litigants, given that the hier-
archical apparatus of authority {

Yet hierarchical authority does not necessari|
over the lawsuit. I has been noted

coordinate organization, hierarchical officials are prepared to live by the rigidities
of a narrow conflict-solving role mandated by laissez-faire ideology: they are
case-hardened professionals. Noy <an they escape their narrow role—when this
seems desirable to them—by exercising “inherent’ discretionary powers, What
they can and cannot do in the hierarchical apparatus is determined by relatively

private control with great rigidity.
It follows from what has been said so
before hierarchical authority tends to be de

discovery. Parties themselves are not per
officials lack their usy

far that the conflict-solving process
prived of potent instruments of truth
mitted to “privatize’” fact—finding, and
al drive in searchin g for the truth. But one should not fail 1o
' d probing factual inquiries are much
less acceptable with a hierarchical than with a coordinate judicial apparatus. In the
former, factyal inquiries are part of official prerogative, and even if initiated and

of evidentiary significance, documents which travel as part o
very center of the state government. In coordinate organizations, in contrast,
fact-finding is readily delegated to private litigants, so that one member of civi]
society investigates another, and the products of the litigants’ efforts are not
readily available to ultimate power holders. All other things remaining equal,

Having thus outlined those characteristics of
cess that are most important for comparative pu
discussion to one side and Now examirne some real
as examples of the hierarchical reactive style.

the hierarchical reactive pro-
rposes, [ shall leave abstract
-world procedures that qualify

Continental Forms of Civil Procedyre

Tue Roman-Canonrcar Process,

This prototype of Continental civil pro-
cedure was primarily the product of pu

rposive efforts, dating from the twelfth
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te-settlii i Middle Ages to the
“century, to adapt the dispute-settlmglmgclc}am;mst }?(f):il:; Middle thi s 10 the
: ’ Catholic judicial an - Where this -
' i ucture of the Roman ' ; - e this authori-
: ?VOlvmﬁ(fttrfaced with instances of “infamy” or ”excessles ) as ;r;rogative mat-
- Wat?’le initiation of lawsuits naturally remained an exclusive p
- fers,

initi iration, the definition of facts in dispute was als_o
p}?ﬁieit?fi: iiot?: ﬁiﬁ:iz]o}getizali?;nts. But clevell?pinf1 notions ofeb;::}lexzzi;i
Dropriety require that the judge or som =
P;F' PFi?irTéizﬁ?ileez}iaci';een;?i tfc;rie(:y of procech;rai a;tivi-tiiz .I "}53;(311211(11\1;:?2
e i ical, professio .
B o o fegargii ailj;:;zsl:\er:; létaeilgandihat professional offici.als,
i for' Compkari)ver Izhe examination of evidence offered by the pa\rues.1
e d'ebit'o’ o eeded methodically and could be stretched over dseverad
I e seetona, 'lglioifer resence of the litigants at these sessions was genille t
o lesivables 11w f Zredﬁ}]:at witnesses could be intimidated gnd confgi;e Lt (E:E
P s te'ons could obstruct the calm and methodlca_l venti atuin of
O dlShr'LilptIhe arties were asked to suggest what questions g.exjel ore-
i, sitne: 8 fheir interrogation became part of exclusive o 1C1adpcu-
addre§ SEdIiOVxI; I;ngzercied inappropriate for litigants di;t;cd}é tto Z)icscl"llz;aégz dgcun
rogative. led ir : gas dltecty to
mgﬂtg ¥ EVidenEa'ry siltg::?}::?:lz.g:r (};ifl;iiz}].}ilgprocedurfl steps officially taker;
e e e tg cfmgt only for the inspection by the parties, but.aisq to pre;er:i_
o o . natio elbe;c;is for the original decision maker and 1‘”eV1ehwmg }e}mﬂtE 1 cihe
Eheﬂl)“{?;?e?ttjzrrljﬁtions then prevailing, the l\:odyagz of the file throug
. i ecaqaes, '
e t}'le appegitr‘:o?czcc}icf}ttsfhn;e{{tgrnné:nt—(zznonical process did not pernlu‘ftv ;(;t:f
domi on gﬁ::vsuits by the litigants, even in areas wh_ere.par‘q; Zoir:‘;(;uit s
nciple recognt d: only private control over the beginning of ¢ 1 was
- recogmzeo’ e yroceedings got under way, court officia s exerc ed
e n';{é:};vene in proceedings for the sake of preserving ]tuil .
impor'tam o wel t}?tl in ecclesiastical courts. Issues and ‘facts not plc'iesegted by
(aeqmta?)’ sc})lwmgl zs would sometimes be elicited. This may behou &?Od_y
e D ol em_Sf}flV any legal maxims developed by scholars of the }Ilaen -
thos? o mssgme a passive and inert civil judge. In practice, ;wex; ‘
rﬁaX1ms§i};T;sSZ§I;r§;;d by these widely quoted sayi?gsbwereli;cezdﬂ\gt Rs;;:ai_
o et ' ivist,>! It must also be rea hat
e P«f;m;fltti;:ogrzzzs]ﬁiffs’tg;lei}cgzlgsh with less rigor than in criminal mat-
canoni

ivi C. Van-
- ivil process, see R. .
: Il portrayal of the Roman-canon ¢ : o
- For'an exce[]lénior}:;;?eCivlzioPmcyedure,” in International Encyclopedia of Comparati
Caenagem, “History of Eu |
e icio (i.e., thej ot act of his own:
Law, V(;ii ]?/I\]ii?leltigs such as ne procedet judex ex officio (i.e., lhe ;ti?:gﬁgfj;; oL act of his own
: it wi i ider encompassin g
i invoked, it will suffice to consi: : ol
e o rzgglarlyu]itv?’ teo supplement the parties” action as enumera;e%iglzir;e ;; Decﬁm;mm
e e tl'Slforities on Reman-canonical process. See B(’lldl:ls. e o ,.Udgc cretaltum
fourteenth'c'emu?_ag nos. 6-10 (Taurinum, 1578). The latent alctlvlsmdoIJ : ;Bodeorf o
Commjﬁmnﬁafreé;t{y bE'I;.'Il ilustrated with the example of German lands by F.
eedings ’ . <
E;O;maxirien und Rechtswirklichkeit, 62-65 (Berlin, 1971)




ment had yet to be born, and even had it been alive, it would have clashed with
aspirations of authority, both imperial and sacerdotal. Besides, as was pointed oyt
in chapter 1, the influential ecclesiastical government never fully developed
characteristics associated with the hierarchical idea]—
rigidity in preserving party autonomy, where this autonomy is recognized.
Only slightly modified, this process of ecclesiastical origin was adopted by
secular courts, and its forms prevailed on the continent of Europe throughout the
ancien régime. The habit thys became deeply ingrained 1o view the civil judge as
responsible for proof taking. Equally ingrained became the habit of associating
litigation with a series of discrete sessions without a clear focal point. Documen-
tation, hierarchical appeals, and similar features alsg came to be associated with
the forensic resolution of disputes.

TaEe Cvir Process or LA1SSEZ-FATRE. Somewhat miraculously, old forms of
civil procedure survived the upheavals of the French Revolution with fewer
changes than the administration of erimina) Justice. While revolutionary reforms
ntroduced the lay jury into segments of the crimingl process, decision making in
civil cases remained —even in the postrevolutionary period—the exclusive
province of professional judges. Until the more recent advent of mass litigation,
few pressures were felt to induce the temporal compression of civil litigation,

before a passive court, Self-consciously derived from the conflict-solving objec-
tive of justice, this mode! was recommended as an ideal in the sphere of “mine
and thjne,”-ﬁproperty—ﬁwhere rights were regarded as waivable and socia) rela-

52. See W. Ulmann, ““Medieval Principles of Evidence,” g2 Law Quarterly Review, 77
(1946).

53. Concerns abaut perjury also led to the testimonial incapacity of the pardies. Tobe sure, the
litigans could be interrogated by the judge, but only for the purpose of formulating issues in dispure,
not for the purpose of Privinigthzm. Because different officials often presided over pleadings and over
proof taking, the separation of testimonial and nontestimonial roles of the parties was 2 technical
refinement not without practical significance.

4. For references, see K. W, Nérr, Natirrecht und Zivilprozess, 25, 48 (Tubingen, 1976).
The model in question was mairly the work of German scholars, following the seminal efforts of
Nikofaus Génner in the beginning of the nineteenth century. For the original version of the model,
see N. T. von Génner, Handbuch des deutschen gemeirien Prozesses, vol. 1, 268 [, (Erlangen, 1801),
A refined version of Gonnerian theory COMPrises two organizing principles for civil process: one
postulates mastery of the parties over the rights in dispute (Dispositionsmaxime), the other, parry
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h hOlaI‘iy model affECtEd Ehe adIIllnISt]athIl Of ]ilSthe f.‘Hld dESEI ves to be
I € 5C

briefly outlined. le and

dominance over lawsuits was now mdmputab ¢
I.n Somi,lreigzic;st’aﬁ?;ﬁhan in the old Roman-capc?nlcal practice. Fgr ?;if;_
e, mot only w arties to be sovereign in determining the facts to be |
D oy e Iso to supply the legal theories applicable to the‘ controver;
e th_eY Wereha is of Roman-canonical authorities on the discovery (}1
R T(S ned. The judge was resolutely denied any power to ca .
B grea't]y . ]?he old maxim, ‘'no one is expected to supply_ weapons to
s adversan h’l’s OWHfound strict applications: only minimal obhgatzon§ were to
o _ad"ersarYr rll'GWants to surrender to the court domments' (_)f ev1de1.1§1ar3_r
b'e ll_“_POSEd O? 1'“gcmial privileges, heretofore based on cognitive conélher;
S.Igmhcance- esnnll)e anchored in values independent of or in c'onfhc:t 1w1t' tsg
conteh for. Ifllow toth——— rivacy, family loyalty, even fear of ‘f1nanc1a ruin.
::]f’ih tﬁ)eroid;flr: that gfarties are incompetent to testify wzs re;:ct:;ld; ks;:) 522)1 :r;z?
i estimony: a duty to :
t'he - t'hat th‘f{ Fr(:ttlellis]?}tesfa?;}::iﬂiiifrr?;ii tAs | havgz remgrked in chaptfer i,tf
allow. agamStkse h_l tand at all, the party was to have a sweeping right to refus 0
i on e; e extre’mists even advocated the position that no };rosecu
a.ns“;er qujstilr(;/nssl'lo;?lie if a party decided to testify (to avoid harmful inferences
tion for p dtote
from iﬁl}fai ;;sﬁfl?ai}lligdbv;azecs?:eg };[J IZIIII(‘)%;HE as much procedu.rlzlﬂ crci;trr;L:;
h i i civil process were still co !
g to'the P_artif&otgzﬁ; f)l?;zgli;i ;}lee:;;tives P Self-executing pa1rtyde_1c_tmni
by. deeply arame r1}e’crial discovery, was not even contempie‘lted; tr? itiona
?kclir'l 't? ;ﬁ:ﬁ:ci?igtermgation appeared natural l?nd were re(t:m;fiegt alcsm‘:rs:é
fudicia ioni i rly disturbing, since Co
juchdtﬂrg?;stt(icicr}lngrjii@:o;fagwie:irvﬁ‘gzdge asking only questions suggested by
accus

[]i)(l €xa ation “de Ui ClVlI pI()Ced re w ]i be seen to I'EﬂeCt
nmin thls m u
’

Y = g }lap ter 4 adapt—
'3
man featUI €5 Of the {JUIE COI[E[ICt SOIVHI pI OCEduIE defIIlEd mec

icati izi rinci-
i smaxime). The implications of these organizing p
initiati 4 Verhandlungsmaxime). T ‘ : g princt
Initiative EOdeiocﬁdﬁgiengige legislation of Continental countries, _Por a clon;pzr:;w;s; (Mﬁanof
b rere ‘ﬁﬂtfi yi; Testimonianza della Parte nel Sistema d_ell Oralglqn:), vc;'e.e R W Mo
%égap?l?ﬁisedis’rinction was domesticated for Ame;{ican 1us23)611};9}1;}1 ;l.;ch law;ers Millar, * The
i inci ivi} Procedure,” 18 Itl. L. Rev. 1- 23). yers fllored thex
I:mmaml:e T‘?eriiigé E;s\:nti;]]y similar resulss as those following German theory. See
own paths, bu

and A. Tissier, Traite theorigue e ratigue de pro¢ cdure E’Ull’[’ 61, (33 5, l92h}
3 q r 14 éd . 656
55. See SHpPYa Cl 4,n. 53. Fo illustrations 0{ thﬁ (l‘U common lawyers amazmg) tht of
; ' .

tnesse; eluse [0 answ face W. an immediate fmanaa] lUSS, see Cade of
ontinental wi s 10T E'U.' Eril d lth N "
c thﬁ' Swiss Cantor ZMHC}I, §159 Sl.lp] 51 lgiy a Slmiar provision a ppears 1t !lgOS.’ﬂU
Civil Proc. o w

fof dure, art. 227. . | N
ngeml;;awT? Ct-viiszsesperadically reflected in legislation. Fordexam};le, un;ﬂlnielre r;;ined brthe
und 65 e i lavia and was for a w.
i i i f the Kingdom of Yugoslavi " gty
o [‘_"md lts:;:r?eﬁmst:leesim;zva Gradjansko Procesno Pravo, vol. 1, 439-43 (Zagre
communist gove . . .

57. See supra, ch, 4, n. 50 and accompanying text.




ed to an environment of hierarchical bureaucratic judiciary. This model was

adopted by legislation in several Continental Countries during the course of the
nineteenth century, and in several others, it was viewed as a desirable blueprint
for reform. As a result, the prevailing Continental forms of civil procedure were
in important aspects then more rigorously attuned to narrow conflict resolution
than coeval forms of civil justice in Anglo-American lands. Classica] civil pro-
ceedings in common-law countries were g much more potent vehicle for the
discovery of truth, and adjudicators were much less litigant-dependent or ““reac-
tive,” than their counterparts on the Continent. This springs clearly into focus
even if one’s vision does not include- a5 it should—the equity side of Anglo-
American civil process. Mainly because common-law observers of the European
scene tended to be overly impressed by the highly visible judicial powers of
interrogation, penetrating in criminal but harmless in civil cases, it became
customary for common lawyers to label the Continental civil process as “in-
quisitorial. "># At the same time, to Continental observers imbued with liberal
ideology, many aspects of Anglo-American civil justice appeared insufficiently
respectful of individual self-interest and overly probing—too committed to as-
certaining the real state of the world 59
CaviL JUSTICE IN THE WELFARE STATE. The apotheosis of party autonomy was
to be of short duration. Before the nineteenth century was out, many Continen-
tal countries passed legislation curbing party control and “activating’’ the judge.
Ifit were necessary for the “right” solution, he was now supposed to intervene in
the framing of issues; he could demand from the litigants clarification as to what
they allege and what they want to be proved; he could even coTTect S0Mme conse-
quences of litigants’ faulty advocacy. To the extent that he actually chose to inject
himself into proceedings, he would introduce—tg 4 degree—new factual and
legal issues. 50 Moreover, broader duties were imposed on the parties to surrender
evidence in their possession or to cooperate with the court in other ways so that
“'the truth may prevail. 62 From their mception, these legislative reforms were
justified by rejection of the individualism associated with the tenets of classical
liberalism. 62 But—especially in more recent times—some reforms can also be
attributed to the crowding of dockets in industrial states. To be efficient, case-
flow management necessitates the weakening of litigants’ control over the pro-
gress of cases.

Yet, after all is said and done, the resulting departures from classical forms

58. For examples, see C. T. McCormack, Handbool: of the Law of Evidence, 12,503 (1954); E.
M. Morgan, Basic Problems of Evidence, vol. 1, 60 [1957).

59. See the perceptive observations of M. Cappellett, Provesso ¢ Ideclogie, 332-33 {Bologna,
1969).
60. SeeR. Schlesinger, Comparative Law, 4th ed., 393
o country regarding the extent to which judges actuall
61. In most countries these reforms were linked to the rise of consumer protection and similar
phenomena of the welfare state, While Continentai codes of civil procedure seldom provide broader
discovery, new duties are usually imposed by special legislation. See supra, ch. 4, n. 6.
62. See F. Klein, Der Zivilprozess Qesterreichs, 186-87 (Mannheim, Leipzig, and Berlin,

(1980}, Practice varied from country
y abandoned their posture of neninvolvement.

1927).
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of hierarchical conflict resolution are not as significant 35 mlrig(itw}:n; }:?;:gﬁfg 11;};
S piececrln ealfStyle CO? ti{f}lcfnt;;il:a}s;fl?:e?;agyi% the name of greater
islati ressed preference tor | .
iesflfailzli\;ilc};f;{?:pthe filepremains the backbone of proce;dmgs,_ e:i?i?; v;ll;ttl;::li S\,fai‘.?
viva voce are often extolled; judges still depend on the partled i gmours ways.
T e eaer th aroyer foxeeliet o 10 acco he plaindff mor than
; i rayer 1or ntil :
;Oni:;;}zzir(?é’fg; f;ssrt?ﬁ?gigicfdzn.y(}enerally speaking, the truthﬁimduclg pzt;::;g}
o? civil proceedings is rather limited, especially w?l.enfcornsil(;; i:omoccxlrfl:st entel
iminal justice. The use of the party as a source ot inform modest, even
where m hanisms exist for extensive interrogation. Broad testimonial p
‘i/fehgeerse r?lfl(;ir? largely intact.5% In the still prevailing Vie‘gf, c1j\;11’11 }zztll'lsre;asf ;:1:;:
posed to criminal—should be relatively unconcerned wi
fmdmi' 65ill not have escaped the reader’s attention that I have f(‘)mlls?d. on suits
brought‘;\rrl the litigant's self-interest. In welfare states, }iowcfevrei, ;;vslelfﬁig;:z’n cl)z
increasingly used for the protection, and sometimes also st e e on
larger or ““public” interests. The protectors of these mirere ts can be clther gov-
O s 15 imponant 10 eighosize dhe specil difficulics scng
i oses it is lmportant to € he i
}r)\z?:i‘fliigluzgforcemem ofppublic interests in tr.ad'ltlonaI. C?}rll:ifg:rlciﬁs?i
Predictably, the mainspring of the opposition Orl}:)gll‘nate:l ;:lf_imeresteé teal bu-
reaucratic apparatus of authority: the fuspn of public a? af-inerestedactionis
viewed here with greater suspicion than in a setting of eu}E on 2,; accustomed to
rely on outsiders. Proper incentives for vigorous pr}l]\{a Tofﬁdaldom L of the
public interest may easily appear corruptive. H1e.rarc }ica officaldom vajues 2
consistent, uniform approach and systematic action lt‘l a‘(ti:1 tizens’ sults in the
public interest are not likely to supply.l somiyfear }'lc atf e
justice itself might becortte unduly pohthl.z&.ed. It there 0 tect;i)gn A T
to entrust enforcement of regulatory policies and the pro

T it i i btain informaticn
2431 Speciaioistc in transnational litigation knew that it is much easier to o

i i ivil proceedings. Thus, where financially accept-

ﬁ;:(;? :1‘:“'19;; ;i:cf':ﬁ:;{: i‘}”}":ii;‘;ﬁfn‘;‘;jﬁ‘di:gll ::}iglnce to obiain testimony from common-law

:Om:ts f[’}; e Ci;il;ﬂgﬁm?cs; iirgil\:?tl}?ar;Ez:\o::iifjifls;:ases would be 2 “mismatch”

ive -finding dev. ; uld oe at

f the tvévi'b?:z?z; :Sfi,efcjt;:iiiz_ctcc;npafe H. Baade, "Illeg_ally Obtaine’d E;;cécsr:cg sz 1%1;;]} .and Criminal

(()fasem' A Comparative Study of a Classic Mismatch,” 51 Tex. L. RL;- e

. §6. A comprehensive survey of possible enforcers of the Pu] ic mt s

i, “Governmental and Private Advocates f'o%' the’Pubhc- leter.es Civl Livgation, ' 72
g;iEfP;EII{E;Zv 794881 (1975). In pluralist countries, citizens’ associations can and oite

T . ition to the government. 1975, For
]udIClaléF;‘rocéa:: }1:].l Diiﬁilann Legitimaiion durch Verfahren, 2d ed., 122 {Darmstadt, )

ions i 1. Markovits, *’Socialist vs. Bourgeois
. i lar’ actions in West Germany, see I : Bourgedt
Sp,eial RTZEIEHSCEE 11,301’1?::1-612 618 (1978}, Compare also insightful remarks b.y H.nij(;;ze, Wl::}}arlg
E\ltger:t Litigat.ion: A COmpaIativc Survey,” in M. Cappelletti, ed., Access to Justice

State, 112—16 (1981).
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terests to traditional official "promoters’”
knowledge, then new “specialized” officials should be appointed to avoid relianca
on the haphazard action of people outside the official apparatus. L

Conflict-Solving Forms in Continental Criminal Justice

THEOLD AccusatoriaL Process. Earlierin this chapter Inoted thata form of
prosecution by the victim survived the rise of the inquisitorial process on the
Continent and that, for a long time, this form was treated as the ideal design of
criminal proceedings. Shorn of its early medieval features, it was adapted to the

hierarchical organization of the judiciary and made quite similar to the Roman-:
canonical civil process from which i

tinguished. In this mode of proceedin

gs, the victim of a crime controlled the
Initiation and termination of prosecutio

n; albeit under pain of forfeiting a sum of -

money, he could withdraw charges at any time, The criminal defendant retained. -

many attributes of a party, and althou gh he could be subjected to
the judge, coercion to extract answers from him was forbidden. &# _
In terms of practical importance, however, the ancient process per accusg-

tionem was almost totally ecli
cedure. The old form continued to play a part only in the area of minor crime,
where authorities found little if any independent interest to enforce criminal Jaw
policy. Sporadically, defendants of the noble classes would fay claim to be treated
according to this theoretically superior procedure, mainly because--even where
contaminated with inquest forms —it was far Jess ruthless than the dominant
process per inquisitionem.® Only in a small number of jurisdictions were abso-
tutist bureaucracies strong and ambitious enough to wholly displace this form of
private prosecution. The victim usually retained only "secondary” or “subsidi-
ary” rights to set the wheels of justice in motion wh
remained inactive; rulers found the mechanism gseful
geoning judicial bureaucracy,

MobERN PrIvATE PrOSECUTION. Pockets of such prosecution survivein sev-
eral Continental countries, where a limited number of misdemeanors can be pros-
ecuted only if the victim presses a criminal charge. Typical examples are minor
offenses against dignitary interests, some forms of petty larceny, or the infliction
of minor bodily injury. Where the public prosecutor is not entit
the prosecution of these misdemeanors without the victim’s con
prosecutor retains exclusive control over the continued existenc
and over the scope of factual inquiry.

ere responsible officials
as a check on their bur-

led to take over
sent, the private
e of proceedings
70 But the resulting criminal case does not

68. For the old Italian forms of this process, see H. Kantorowicz, Albertus Gandinus und das
Strafrecht des Skolastik, vol. 1, 87-120 (Berlin, 1907). Far the variant in Ca
Carpzov, supra, n. 8, Quest. 106.

9. See E. Schmidt, supra, n. 7, 160, In some countries the importance of the accusatorial
process was eroded by permitting the judge, confronted with serious proof difficulties, to *
into the inquisitorial mode. Compare Carpzov, supra, n. 8, Quest. 107, no. 59.

70. This is the case in Austria, See Austrian Code of Criminal Procedure, §46. By contrast,

the West German prosecutor can always replace the private party, who recedes into the role of an
intervenor with a watching brief. Compare ]. Langbein, supra, n. 38, 101.

rpzov’s Saxony, see B.

switch’
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; if they lack the requisite specialized -

t was for some time imperfectly dis- -

questioning by -

psed by the officially controlled inquisitorial pro- -

IR

“finfold exactly as does a C'oﬁti:nental civil Tawsuit. For example, the failure of the

i i i judicial
defendant to contest the charges does not provide a dispensation from j

1 i ([e eI t1on 1 eca Ha]s] leU epIOSe as5es < no € Eded
g mnatt B use I at Ccutlon c a not p! (
y tensive (]ffl nvestigatio I[luCh elr ! ud t Character 15 1Ost,
b X Clal 1 g ns, (}f th a l

Why are such citizen actions included in the category of hierarchical con-

| ini i icies toward
flict resolution? Are they not engaged in implementation of state policies t

ime and aimed at attaining the usual goals of pu.nishment? The answer emerg;s
;ﬂme : alysis of the motives that impel the victim to press f:rlmmal chazrges.l n
s};c;l:e achseZ he pursues his financial interest in order to ol?talpvztféz:;ﬁli:nz 1s;z)trto i_
ment of the damage claim arising fr‘omghe mlzilﬁi:iir;;;}ﬁlr’:g e g
ecution gives the victim leverage in the ong § rgaining process with the
nt—the tortfeasor. However, where the privately p i le-
fjjzgg: does not give rise to a separate tort clal.m or can l?ad '03}3( ftl(; ESSZ;E];(})}EEII
damages, the victim is driven by degire to obtain v}ndlcatl‘%nc.an DS (i
private prosecution {imprisonment is hardly ever impose e
comparativist as rough substitutes for the nonexmffrf\t P B g
could otherwise be sought in a tort action. Phra:;;ed i er?r;_ glr,b s poush
provide an outlet for feelings that could otherwise be sa§§ 1et yrivate e
awards.”2 Observe, parenthetically, that most cond}lct siu ject g 1;1)t Ivate prosecu
tion on the Continent usually constitutes an intentional tor{—

ff in Anglo-American systems.” What the state actually tries to achieve
. offense— -

in offering its forum to a private prosecutor is to prm};lde a sietzsz?af; fgrt};;n.;arti
outrage, a valve whose absence could le:;.\d to distur ances dpt ossibly to the pri
vate exaction of vengeance. It cannot seriously b_e maintaine | hat what the stae
tries to achieve is to implement its usual punishment goz_n e
deterrence, rehabilitation, or similar ends. In short, plroclee i fgan }Pmerpersona]
e oee e promseding e conditioncd b the cxstonce ofsoc
ict; the existence of these proceedi 1 :

ecio;rfil\l:;tt’e conflict. Hencé*cases of private prosecuuo:; for. m?fg:;ii?:;;?:ggﬁ
Continent may justifiably be t_reat}fd as lﬁstin;fe; g{ic;s:gifuml;;ememmg B
or as a peripheral aberration in the contex mplementing justice. It
should not be surprising that the Continental apparat_us gn j e

age such private action or is most rehllctant to convic 1 Pver e charges.

ide of the area of minor crime, private control o .

may bce)l?os;iii only in a limited num]?er of Con.tme?tai C-Ollirrllzleioiz Ce; ;}éicsk
against the inactivity of officials primarily responsible for c1c1r1rwi8te1 p e
The French public prosecutor, for example, does not completely

7 wevy iv i T Cha! €5 a d
1. However, the defendant can persuade 'Ehe pry ate prosecutor to withdraw the g
. ’

of court. i the victim, the
serte 0;’1; The difference remains, of caurse, that whereas punitive damages go to ’

i to the state, . . cent]
fine acc;;esﬂc:is i: the case with some injuries to personal reputation ab?d prlvac[y. t(ﬁr;l}cr c\;:;i Crt e 5:;
- i de these injuries actionable torts. In thi
have a few Western European countries ma : on
the famous Soraya case as reported in R. Schﬁe.zsn;dsler, SEPZZ;.II];;GI gfifprazessnrdnung’ —
West Germany, see Kunert, in Lowe-Ro ! , 2 e
7115 tl&:)0;374 commertt }1/1(1 1 (1972); H. J. Hirsch, “Gegenwart und Zukunft des Pri
micen , ‘ .
IC:geverfahrens,” in Festschrift fiir Richard Lange, 81517 (Berlin, 1976)
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criminal law enforcement; the victim who s

damages can request that the Investigating judge institute criminal proceedings if
the procureur has failed to do 50.7> While the prosecutor technically remains
responsible for the conduct of such victim-initiated proceedings, he usually
leaves the victim to do the prosecuting. Similarly, in Austria, the victim has a
right to take over the prosecution from inactive state officials, who nevertheless
can take charge at any stage of the criminal process, 76 Undoubtedly,
secondary, such private powers detract from rigid hierarchical arran
have defined them. The private i
officials; his grievance against the accused takes precedence over the official
appraisal of the best course of action. But it would be wrong to assu
secondary prosecutors serious] y detract from or threaten the usual
nental proceedings dominated by the civil service judiciary. On
proceedings are firmly under official control, and so is the de
punishment should be imposed. Private settlements are not disp
as has been noted, the public prosecutor can decide to continue the prosecution
even where the defendant and the subsidiary prosecutor have made an out-of-
court settlement and the subsidiary charges have been withdrawn. In sh

hows that he is entitled to claim tort

even if only

tone of Conti-
ce under way,
cision whether
ositive because,

iii. THE CONFLICT-SOLVING PROCESS BEFORE COORDINATE
OFFICIALDOM

Now to be canvassed is the realm of judicial apparatus dominated by amateurs
who take turns in administering justice, who are free from hierarchical supervi-
sion, and who are receptive to considerations of substantive Justice. How do such
coordinate officials act as conflict resolvers, presumptively imbued by the ide-

ology of laissez-faire? In other words, what imprint does coordinate organization
leave on the conflict-solving process?

At the outset, it is Important to recall the pressures toward temporal
concentration of proceedings generated by the coordinate organization. Because
of these pressures, it is unlikely that the parties’ dispute will be orchestrated
Staccato, or as a sequence of discrete installments: the contest of the parties is

75. 1tis not necessary for the victim actually to file a civil compl
damages could be sought in principe. See R. Merle and A. Vitu, Traité de Droit Criminel, 2d ed., vol.
2, 67-68 (Paris, 1973). For a good overview of the French partie civile action, see A. V. Sheehan,
Criminal Prosecution in Scotland and in France, 21-22 (1975). Recall that the French judiciary has a

long tradition of being empowered to investigate independently of the views of state prosecutors:
toute juge procureur general,

76. See Austrian Code of Crim. Proc., §48. In
parasitic civil

aint; it suffices to show that

practice, subsidiary action independent of a
il suit for damages is of little importance. Observe that in Austria the public prosecutor
does not participate in the subsidiary prosecution, but can take it over.

77. Strong movements are underfoot that would curta

il the rights of private individuals to
interfere in state prosecutions. For France, see A. V, Sheehan,

suprd, n. 75, 23,
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ferably waged during a single, continuous forensic eplsqde. I;ull:lther :Ser;
e f the lawsuit derives from the absence of a reprise of the co .
lc)e?ct};itfighc;r ;evels of authority: proceedings in the first instance are normally
e
frel 2 Fature- if the single procedural episode—the trial—is to flow con?nu—
ously Cl)tni?;:fé prepared. But because there are no loW_—[e‘v'.elloiﬁcm:f1 zo g:i :er
: ily discontinuous detective work, trial preparation is left to the p i
Gepute: on h assembles evidence in support of his contentions, In an officig
g e each o nks are fluid, there can be no strong objection against this
zp{)are?:i?n‘gf :csteivri?y to outsiders; as | have repeatedly stated, Where1 o(ffmm(l)st EZ?
t}feerﬁselves amateurs, they carll;assert fev}:'_comp}filcliga lrlet;s:rlz ts yfoar ;;{;a? t(1)118,:c;nf0rce
eurs. Special devices, unknown to hierarc rity, : L5
Ec‘;nni;liance Svith private investigative demands. As pfarltle-es.he;:rlee Sdg;:iﬁelzieiscov_
interest, these private investigations can become powertulv ing ey
IIll*terof {nformation. Ideally, the preparatory activity of the partnlese G
ienzolve officials at all; authorities must be brougl}t in o:lyaiztgis;)a\éﬁ ‘};ity. o
subsidiary disputes regarding the proper reacb ofd pnvat];? poe;%dals Tt
longer is a lawsuit identifi:fd wilth action presided over by ;
i hierarchical officials. . . .
e beTf}(l)ereadjudicator characteristically comes to the case ?gf::;igi; ;ﬁﬁiltz};
controversy. He cannot study an official dossier conceiimr{gf ]:) g e Ly
where there is no such document. Inevit:flb_ly, a greatl eal o FLI‘-aH_ o
d at trial, too—is performed by the htigant.s. At least initi y,h are the
anl aor\es V\’Iho can interrogate witnesses effectively and present ot elrff)\;m nee.
;&I::csérding[y, information is conveyed in an mten}slely }cihszt:}t)ego}?aas Pl
permits each litigant to challenge immediately what t Ebl e
ted. Of course, trials may easily become noisy squa bles, T
& ek be tolerated by coerdinate officials—used to this sort o thing :
by ben}frdie tlobirreaucrats. Nor is the weak mediating role of off1c1aidom the
bylm:(iu(rjcecjf the fierce confrontational character of proc.eedi.ngs ; fth}e1 en:[t:gs;ctty
2? f}cfarensic contest is further enhanced by th(::‘ possible ﬁr.lahty ohitCh yerdiet
Since there is no regular “next stage” before h?ghir iurtnhuo;:?; ;otx;vhimseﬁ ol
cannot afford to temporize bu
:?nlleaipi?)]\;\:’}}eBlz:ftgr, then, coordinate .authori.ty reinforces the morphology of
R demanfdid bz{]' t}; C?Eﬁ:;i:;::;ifrf:: ;EI;n an important sense,
is also true of the adjudica ) { 1t
the anlsil\fgsi: laffirmative. With so rnuch tlrial action conductt;clE b:rr gt}::n léziaz;ii
the adjudicator easily recedes into passivity: h_e? hstensh:)n e
f advanced by the parties, he monitors their comp ¢ o
i fai test, and at the conclusion of the trial, he reaches a
. e ﬁ?nh side has prevailed. His detachment is supported by the be-
?'mfwu;:rllr;%alidliy the ideclogy of the reactive state—that thelfor.ensn: désfﬁjf
reser i irabili f its resolution, an
resents no larger issues exceeding the desirability o 00
{jetting the parties fight it out is the l:')est meansf’i_o absot;be :1 Ecsct)ir:;illlllcy Sy
The conception of legal proceedings as conflict can




